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PREFACE. 


Tue following work aims to present a brief exposition of the principles 
of law, and the rules of action which should guide the sheriff or the coro- 
ner, when acting as sheriff, in the performance of the duties of the 
shrievalty. ; 

The subjects treated of, when considered in all their bearings, and with 
all their incidents, are of vast importance. A proper comprehension, by the 
executive officer of the courts, of his duties in regard to the inception of 
civil suits and the execution of judgments, is essential to the security of 
rights and property, while a like knowledge in regard to criminal and other 
proceedings, is one of the best guarantees for the peace and good order of 
the community. 

The law of each state of the Union, is to be found, in great part, in the 
statutes, and the code of each state differs from that of any other. It is, 
consequently, difficult to embody in one work the law of all the states, even 
upon one topic. Ihave selected, for incorporation in the present treatise, 
the statutes of Ohio, Indiana, and Kentucky. In the latter part of the 
work, my limits have compelled me to refer to the law of Indiana and Ken- 
tucky, and to give in full only the law of Ohio; the forms, which are pre- 
sented, are also more particularly suited to Ohio. But, in the (first part 
upon the election and appointment of sheriff and coroner, &c., and in the 
first portion of the second part upon service of mesne and final process in 
suits at law and in chancery, I have endeavored fully to develop the systems 
existing in each of the states of Ohio, Indiana, and Kentucky, marking their 
diversities, and drawing the line clearly between them. The subjects are 
of interest not only to sheriffs, but to members of the bar, to suitors, and 
to purchasers at judicial sales. Upon the subjects of the other chapters, 
information as to the law in Indiana and Kentucky, can readily be obtained 

from the references in the notes. 
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The law of sheriff and coroner has been elucidated in England by the 
treatises of Dalton, Watson, Sewell, and other authors, to whom J ac- 
knowledge my indebtedness. In the United States works have been pub- 
lished by Allen, in New York, and by others in New England, but no 
work, exclusively upon this subject, has appeared in the West. That this 
treatise may supply, at least, in part, the want, felt for a Western work of 
this character, I sincerely hope. It is the result of much assiduous labor. 
T have striven to be accurate; my chief desire is, that it may prove to be 
useful. If the seends are attained, I shall be satisfied. 


A. E. GWYNNE. 
Crnotwnati, February, 1849. 
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SHERIFF AND CORONER. 


PART FIRST. 


CHAPTER I. 
APPOINTMENT AND ELECTION OF SHERIFF AND CORONER. 


SECTION I. MODE OF APPOINTMENT IN ENGLAND. 
Ii. MODE OF ELECTION IN OHIO AND INDIANA. 
Hil. CONTEST OF ELECTION IN OHIO AND INDIANA. 
iV. MODE OF APPOINTMENT IN KENTUCKY. 
V. COMMISSION. 
VI. OATH. 
Vil. BOND. 


I, MODE OF APPOINTMENT IN ENGLAND. 


Aut writers upon the subject of the sheriff, agree that he is an 
officer of great antiquity. ‘Sir Edward Coke! contends that 
sheriffs, shires, and counties existed in the times of the Romans, 
and that this officer was then called vice consul. It seems 
probable, that before the time of the Saxons coming into Eng- 
land, and long before the time of King Alfred, the kingdom of 
England was divided into shires or counties, and that the office 
of sheriff was instituted. King Alfred, however, was the first to 
make an exact and precise division of the kingdom into shires 
or counties, and he subdivided these into centuries or hundreds, 
and these again into decimes or tithings. 

The government of each county or shire was committed to an | 
earl or comes. Dalton gives the following account of the sheriff: 
“The sheriff, vice comes, est vicem gerens, seu vicarius comitis, or the 
earl’s deputy, following and doing that service in the executing 


(1) Litt. 168. 


or 
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all matters of justice, as the earl should do. And ancient kings 
ordained in every county their sheriffs, to keep the peace, &c., 
when the earls were absent from their charges; and for the 
administration of justice to every man within each county ; and 
to be attendant to the king and his justices, for the executing 
their commands.”! He goes on to say: “It seemeth, that earls, 
by reason of their high employments and attendance upon the 
king, being not able to follow also the business of the county, were 
delivered of all that burden, and only enjoyed the honor, and that 
labor was laid upon the sheriff; so that now the sheriff doth all the 
king’s business in the county: And the sheriff, though he be still 
called vice comes, yet all he doth, and all his authority, is imme- 
diately from and under the king, and not from or under the earl. 
So, then, at this day, the sheriff hath all the authority for the 
administration and the execution of justice, which the countee or 
earl had.” 

Camden thus describes the sheriffs (page 160): “Every year 
some one of the gentlemen inhabitants is made ruler of the 
county wherein he dwelleth, whom we call in Latin, vice comitem, 
as one would say, the deputy of the comes or earl, and in our 
tongue, sheriff; that is, the reeve of the shire.” Sheriff or shireve 
is derived from two Saxon words, Scyre, the shire or county, and 
Reve, that is, keeper or guardian.” 

Sheriffs were originally chosen in England by the people, 
except where, as in a few counties, the sheriffalty was hereditary. 
Thus, it was ordained,’ “‘That the people should have election 
of their sheriff in every shire where the shrievalty is not of fee, 
if they list.” 

In the ninth year of the reign of Edward II, a statute was 
passed to regulate the election of sheriffs. Since the time of 
Henry VI, the custom has been, and still is in England, that all 
the judges, together with the other great officers, meet in the 
exchequer chamber on the morrow of St. Martin, and then and 
there propose three persons to the king, who afterward appoints 
one of them to be the sheriff. A few exceptions exist to this mode 
of appointment ; but they need not here be enumerated. 

On recurring to the laws of Indiana, Ohio, and Kentucky, it 
will be seen that the two former have adopted the ancient custom 
of election, while the latter prescribes an appointment similar to 
the one now practiced in England. 


(1) Co. 7, 33, and 9, Preface. (2) St. 28 Edw. I, c. 28. 
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Il. MODE OF ELECTION IN OHIO AND INDIANA. 


The constitution of the State of Ohio,! and the constitution of 
the State of Indiana,’ provide that there shall be elected in each 
county of the state one sheriff and one coroner, by the citizens 
thereof who are qualified to vote for members of the general 
assembly. They are to be elected at the time and place of hold- 
ing elections for members of assembly, which time, as assigned 
in the constitution, is, in Ohio, the second Tuesday of October, 
and in Indiana, the first Monday of August. 

When any new county is laid off or erected in Ohio, it is the 
duty of the associate judges, or any two of them, within said 
county, to appoint a day on which the qualified electors shall 
meet at the temporary seat of justice, giving at least ten days’ 
notice thereof, in six of the most public places in said county, of 
such election, and proceed to elect one sheriff and one coroner. 
The election is to be held in the same manner as the general 
election, except that the return of the votes given for the different 
candidates must be made to the associate judges of the said county, 
or any two of them, who must give to the two persons who stand 
highest in votes for the different offices, a certificate of their 
respective elections. In consequence of such certificate, the 
governor is authorized to grant commissions to the persons 
elected accordingly. The person so elected sheriff or coroner, 
must perform the same duties, and be liable to the same penal- 
ties, as a sheriff or coroner in other cases, and continues in office 
only until the next general election, and until another sheriff and 
coroner is elected and qualified, agreeably to law.’ 

In Indiana, whenever any act, passed at any session of the 
general assembly, erecting any new county, takes effect, it is the 
duty of the governor to issue a writ of election, directed to some 
person in such new county, whom he shall appoint to act as 
sheriff until the next general election, and until a sheriff is chosen 
and qualified, requiring him to cause an election to be held at 
such place or places in said county as he may direct, on such day 
as may be designated in the writ of election, for the purpose of 
electing two associate judges of the circuit court, one recorder, 
and three commissioners of the county.’ The person so appointed 


(1) Art. VI, sect. 1. (3) Swan’s Sts. 3 13, 314. 
(2) Art. IV, sect. 25. (4) Rev. Sts. of Ia. 352. 
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by the governor, it will be perceived, holds the office of sheriff 
only until the next general election, and until a sheriff is chosen 
and qualified. 

It is unnecessary here to detail the particulars of the election 
of sheriff and coroner. It may, however, be proper to state in 
what manner the certificate of election is given. 

In Indiana, the inspector of each township, or judge of election, 
to whom the certificate made out by the board of judges, the poll 
book, and tallypaper have been delivered, constitute a board of 
canvassers, who must meet at the courthouse on the Wednesday 
next succeeding the day of election. They select one of their 
number as chairman, and the clerk of the circuit court, ex officio, 
acts as clerk. The vote being examined, a statement of the vote 
is drawn up by the clerk, signed by each member of the board of 
canvassers, and delivered to said clerk of the circuit court, and by 
him filed and kept in his office. The person having the highest 
number of votes for the office of sheriff or coroner, must be 
declared by the board of canvassers duly elected to such office, 
and it must be so certified in their statement. If two or more 
have the highest and an equal number of votes, it is so stated, 
and the clerk certifies that fact to the governor. If any person is 
declared duly elected, and no notice of contest has been given as 
required by law, the clerk of the circuit court must, after ten days, 
and within twenty days from the return of the canvassers, make 
out a certified statement, under the seal of his court, specifying 
therein the number of votes given to each person for each office, 
and who has been by said board declared duly elected. This he 
must, within the time aforesaid, transmit by mail to the secretary 
of state, at Indianapolis.' 

In Ohio, the pollbooks of an election being returned to the 
clerk of the court of common pleas of the county, he, taking to his 
assistance two justices of the peace of the county, proceeds, on or 
before the sixth day after the election, to open the several returns 
of votes, and count them. The clerk and justices, or judges (in 
case of a new county) declare the person having the highest 
number of votes for sheriff and coroner duly elected, subject to 
an appeal to the court of common pleas of the proper county, in 
case of the election being contested, provided notice of such 
appeal to said court be entered with the clerk thereof within 
twenty days from the day of election.?, The clerk shall make out 


(1) Rev. Sts. of Ja. 129, 130, 131, 132. (2) Act of 1831, sect. 40; Swan’s Sts. 314. 
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for the sheriff and coroner, who have the highest number of votes 
given, a certificate of his election, and shall deliver the same to 
the person entitled thereto, upon demand, without fee; and he 
shall also make out for any candidate or elector of his county an 
abstract of the votes, upon being paid twenty-five cents therefor.' 


Ul. CONTEST OF ELECTION IN OHIO AND INDIANA. 


In Ohio, if any candidate or elector of the proper county chooses 
to contest the validity of an election of sheriff or coroner, such 
person must give notice thereof, in writing, to the person whose 
election he intends to contest, or leave a written notice thereof at 
the house where such person last resided, within twenty days 
after the election, expressing the points on which the election will 
be contested, and the names of two justices of the peace who will 
officiate at the taking of the depositions, and when and where 
they will attend to take the same. Such notice must be served 
at least ten days before the day pointed out therein for the taking 
the depositions ; provided, that the time fixed upon for taking 
depositions shall not exceed thirty days from the day of election. 
Said justices, or either of them, have power, and are authorized 
and required, to issue subpcenas to all persons whose testimony 
may be required by either of the parties; and the said two jus- 
tices, when met, shall hear and certify, under seal, all testimony 
relative to such contested election, to the court of common pleas 
of the proper county. No testimony can be received by the jus- 
tices, on the part of the person contesting the election, which does 
not relate to the point specified in the notice. A copy of this 
notice must be delivered to the justices, and by them transmitted, 
with the testimony, and all documents relative to said contest, to 
the court of common pleas of the proper county. They must be 
filed in that court on or before the second day of the term, next 
ensuing the thirty days allowed in which to take depositions ; and 
the said court of common pleas, at their said first term, after 
thirty days shall have expired, must hear and determine the con- 
test.2 No person can contest the election of a sheriff or coroner, 
unless he is an elector of the county for which the sheriff or 
coroner is elected. It must appear from the notice on record, that 
the contestor is a candidate or elector; otherwise the proceedings 
will be reversed on certiorari’ — 


(1) Sect. 41 of Act of 1831 ; Swan’s Sts. (2) Swan’s Sts. 314, 315; Act of 1831, 
- 314 sects. 43, 44, 45, and 46. 
(3) Edwards vy. Knight, 8 Ohio R. 375. 
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In Indiana, any qualified elector of the county may contest the 
election of the sheriff or coroner in the county of which he is an 
elector. In order to do this, he must, within ten days after the 
return day of such election, file with the county auditor or person 
acting as clerk of the board of county commissioners a written 
statement of the cause of contest. The auditor immediately 
gives notice to the clerk of the circuit court, that the right to the 
office is contested ; he issues also a notice to the board of county 
commissioners to meet at the courthouse at a designated day, 
not less than ten nor more than twenty days from the time of 
issuing such notice, also a citation and certified copy of the causes 
of contest, to be served on the person whose election is contest- 
ed; he also issues subpenas for witnesses, attachments for costs 
and executions ; all which are served by the sheriff. The board 
of county commissioners may annul or confirm the election, or 
declare the party rightfully entitled duly elected, and so certify to 
the clerk. 

Either party may appeal from their decision, within ten days, 
by filing an appeal bond for double the amount of costs accrued 
and to accrue, and an affidavit of merits. The appeal must be 
tried at the first term after the papers are filed, unless continued 
for good cause. If, by the court, the election is set aside, the 
clerk must take the proper steps to have the vacancy filled, by 
transmitting a certified notice thereof to the secretary of state. 
If the election is confirmed by the county commissioners and no 
appeal is taken therefrom, the county auditor must certify the 
judgment to the clerk of the circuit court. In such case, or where 
the election is confirmed in the circuit court, the clerk must cer- 
tify it to the secretary of state. 

All contests of elections arising out of the first election in a 
new county, are held at the county seat, nearest to the county in 
which the contested election originated, before the board of that 
county and appealed to its court.!. 


IV. APPOINTMENT IN KENTUCKY. 


By the constitution of Kentucky, of 1792,? it was provided 
that sheriffs and coroners should, at the times and places of 
elections of representatives, be chosen by the citizens of each 
county, qualified to vote for representatives— that they should 


——— = 


(1) For other particulars of the contest, (2) Article VI, section 1. 
see Rev. Sts. of Ia. 137—142. 
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hold their offices for three years, if they should so long be- 
have themselves well, and until a successor was duly qualified; 
but no person should be twice chosen or appointed sheriff in any 
term of six years — that vacancies in either of said offices should 
be filled by a new appointment to be made by the governor, to 
continue until the next general election, and until a successor 
should be chosen and qualified as aforesaid. A new mode of 
appointment was introduced by the constitution of 1799, and is 
still in force. This provided that there should be established in 
each county within the commonwealth, a county court. The thirty- 
first section of its third article, is in these words: “Sheriffs shall 
hereafter be appointed in the following manner: When the time of 
a sheriff for any county may be about to expire, the county court 
(a majority of all its justices being present ) shall, in the months 
of September, October, or November next preceding thereto, re- 
commend to the governor two proper persons to fill the office, 
who are then justices of the county court, and who shall in such 
recommendation pay a just regard to seniority in office and a 
regular rotation. One of the persons so recommended shall be 
commissioned by the governor, and shall hold his office for two 
years, if he so long behave well, and until a successor be duly 
qualified. If the county court shall omit in the months aforesaid 
to make such recommendation, the governor shall then nominate, 
and by and with the advice and consent of the senate, appoint a 
fit person to fill such office.’ When a new county is erected, a 
sheriff and coroner therefor shall be recommended to the gov- 
ernor by a majority of all the members of the house of represen- 
tatives from the senatorial district or districts in which the county 
is situated; and if either of the persons thus recommended shall 
be rejected by the governor or the senate, another person shall be 
immediately recommended as aforesaid.’ 

The following is a proper form of recommendation to the gov- 
ernor by the county court :? 


Commonwealth of Kentucky, Sot 
County, 


County Court, October Term, 1848. 
A majority of the justices of the peace in commission in this county be- 
ing present and concurring herein, recommend A. B. and C. D., both of 
whom are now justices of this court, to his Excellency the Governor of this 
commonwealth, as proper persons, one of whom to be commissioned sheriff 


(1) Const. of Ky. art, IV, sect. 9. (2) Loughborough’s Dig. 639. 
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of this county in the place of EH. F., the present sheriff, and whose time is 
about to expire; a just regard to seniority in office, and a regular rotation 


being observed in this recommendation. 
A copy. Test. G. H., Clerk. 


When a coroner is needed in any other than a new county, the 
county court for the same, a majority of all its justices concurring 
therein, must recommend to the governor two proper persons to 
fill the office, one of whom he shall appoint thereto. Provided, 
however, that if the county court shall, for twelve months, omit to 
make such recommendation, after being requested by the gov- 
ernor to recommend proper persons, he shall then nominate, and 
by and with the advice and consent of the senate, appoint a fit 
person to fill the office.’ 

The justices of the county court, having the right to nominate 
to the governor for a vacancy, have, incident to such power, the 
right to decide, when a vacancy occurs.’ 

The appointment of one of two persons recommended by the 
county court, may be made by the governor, without the advice 
and consent of the senate. . But after having appointed and com- 
missioned one of the persons recommended, the governor has 
done all that he can do under that recommendation. He cannot, 
if the person so commissioned refuses to accept, appoint the 
other person recommended.’ 


V. COMMISSION. 


The sheriff or coroner having obtained, in Indiana, from the 
clerk of the circuit court, and in Ohio, from the clerk of the 
court of common pleas of the proper county, a certificate of 
his having been declared duly elected, may demand a commis- 
sion from the governor of his state.‘ »This certificate, in Ohio, is 
produced to the secretary of state.° In Kentucky, also, the sheriff 
is commissioned by the governor. In each of these states, all 
commissions are in the name, and by the authority of the State of 
Ohio, Indiana, or Kentucky, as the case may be, sealed with the 
seal of the state, signed by the governor and countersigned by the 
secretary of state.® 


Li 


(1) Const. of Ky. art. IV, sect. 8. (5) Swan’s Sts. 610. 

(2) Justices v. Harcourt, 4 B. Mon. 499. (6) Swan’s Sts. 849, Const. of Ohio, art. 

(3) Justices of Jefferson County v. Clark, 1 II, sect. 15 ; Const. of Ia., art. IX, sect. 
Mon. R. 82. 9; Rev. Sts. of Ia. 104; Const. of Ky., 

(4) Swan’s Sts. 610. art. IV, sect. 2. 
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In Indiana, the commission, indorsed with the oath, is declared 
to be the sheriff ’s authority,’ and the clerk of the circuit court is 
required, on receipt of the commission of the sheriff of the county, 
to give notice thereof to the person entitled thereto.” 

In Ohio and Kentucky, the oath is not required to be indorsed 
on the commission, nor is it contemplated that the commission 
will be sent to any person but the sheriff himself. The commis- 
sion is the sheriff ’s authority. 


VI. OATH. 


In both Ohio and Indiana, every person who is appointed or 
chosen to any office of trust or profit, under the constitution of 
the state, must, before entering on the execution thereof, take an 
oath or affirmation to support the constitution of the United States 
and of the state, and also an oath of office.’ 

In Indiana, the form of the oath is prescribed as follows:* “I do 
solemnly swear,” or affirm “that I will support the constitution of 
the United States and the constitution of the State of Indiana, 
and that I will faithfully discharge the duties of the office of 
sheriff,” or coroner, “according to the best of my abilities.” This 
oath is to be taken and subscribed within ten days after the recep- 
tion of his commission, or within ten days after the commence- 
ment of his term of office, if his commission shall have been 
received by him.’ It must be taken before the clerk of the circuit 
court of the county, indorsed on the commission of the sheriff, or 
coroner, signed by him, and certified by the clerk. A copy of the 
oath, certified by the clerk who administered it, must also be de- 
posited and filed in the office of the clerk of his county. The 
commission, thus indorsed, is sufficient authority to the sheriff to 
undertake and perform all the duties that belong to his office.’ 

The constitution of Ohio has not prescribed the form of the 
oath of office. It is, therefore, competent for the legislature to 
prescribe it.2 The legislature have not exerted this power as to 
the oath of a sheriff or coroner. The oath prescribed in Indiana 
is the same as that required by the Revised Statutes of New York. 
Though not, by any means, so lengthy or specific as the ancient 


(1) Rev. Sts. of Ia. 657, (5) Rev. Sts. of Ia. 108. 
(2) Ibid. 656. (6) Ibid. 108, 656-7. 
(3) Const. of Ohio, art. VII, sect. 1; (7) Ibid. 657. 
Const. Ia. art. II, sect. 1. (8) State v. Moffat, 5 Ohio R. 366. 


(A) Rev. Sts. of Ia. 108. 
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oath, this form contains all that is essential, and will suffice in 
Ohio. 

It has been decided in Ohio, that the law requiring an oath is 
directory to the officer, and that the oath cannot be considered a 
condition precedent to his authority to act as an officer. The 
omission, therefore, by an officer, who has acted as such, to take 
the oath, does not discharge the securities in his official bond.’ 

In Kentucky, all officers, executive and judicial, before they 
enter upon the execution of their respective offices, must take the 
following oath or affirmation: “I do solemnly swear [or af- 
firm as the case may be] that I will be faithful and true to the 
commonwealth of Kentucky, so long as I continue a citizen 
thereof, and that I will faithfully execute, to the best of my abili- 
ties, the office of sheriff [or under sheriff, &c.] according to law.””? 
In addition to this assurance of fidelity, which he must give in 
open court, every person, before he enters upon his office of 
sheriff or under sheriff, must take the following oath of office: 
“J, A. B., do swear [or affirm as the case may be] that I will do 
right as well to poor as rich in all things belonging to my of- 
fice of sheriff; that I will do no wrong to any man for any gift, 
reward, or promise, nor for favor or hatred; that | will make due 
pannels of persons able and sufficient, and not suspected or pro- 
cured; and that in all other things I will faithfully and impartially 
execute the duties of my said office according to the best of my 
skill and power. So help me God.” 

All officers in Kentucky must also take, before they enter upon 
the discharge of the duties of their office, an oath against dueling 
to the effect following: “That he has neither directly nor indirectly 
given, accepted, or knowingly carried a challenge to any person 
or persons, to fight in single combat or otherwise, with any deadly 
weapon, either in or out of the State of Kentucky, since January 
20, 1848 ; and that he will neither directly nor indirectly give, ac- 
cept, or knowingly carry a challenge to any person or persons, to 
fight in single combat or otherwise, with any deadly weapon, 
either in or out of the State of Kentucky, during his continuance 
in office.’”4 


(1) State v. Findley, 10 Ohio R. 51; Shel- (3) Act of 1796,1 Litt. 583. 
don v. Coates, 10 Ohio R. 280. (4) 1 Moreh. and Br’s. Dig. 579, 580 ; 
(2) Const. of Kentucky, art. VI, sect. 1. Acts of 1847-8, 15. 
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In Ohio, every sheriff and coroner must, within ten days after each 
has received his commission, give a bond to the State of Ohio, 
with two or more securities, to be approved of by the court of 
common pleas in the county in which he is elected. This bond is 
to be in any sum not exceeding twenty thousand, nor less than 
three thousand dollars, at the discretion of the court of common 
pleas, or if it is not in session, then of a majority of the associate 
judges of the county, conditioned for the faithful discharge of his 
duties. The bond must be lodged with the clerk of the court of 
common pleas of the proper county, and must be by him recorded 
in the book of records of the judgments of said court. 

No judge, clerk, or attorney of any court can be received as 
surety for any sheriff or coroner. 

Whenever it is necessary for any sheriff or coroner to give bond 
during the vacation of the court of common pleas, it is competent 
for a majority of the associate judges of said county to determine 
upon the bond and surety, and they shall meet at the usual 
place of holding judicial courts, within the county, for that 
purpose.’ 

Every sheriff, or coroner, who shall neglect or refuse to execute 
bond, or find such security, according to law, and in all respects 
to qualify himself for the performance of his official duties, is 
deemed to have refused to accept his office, and the same is to 
be considered vacant; whereupon, such vacancy shall be filled as 
other vacancies are by law to be filled.’ 

In Ohio, it is the duty of the county auditor to call upon the 
prosecuting attorney to attend to the bonds of officers; and it is 
the duty of the prosecuting attorney to attend on the summons of 
the auditor, and prepare the proper bonds in legal form, and to 
examine and take special care that the forms of the same, to- 
gether with the acceptance by the proper authorities, the signing 
thereof, and all the indorsements thereon, are in conformity with 
the law in force upon this subject.’ 

The act of January 19, 1848,‘ provides that the clerk of the 
court of common pleas shall record, in a book to be kept by him 
for that purpose, all bonds of public officers, lodged with him for 


(1) Swan’s Sts. 856. (3) Act of 1840, sect. 1, Swan’s Sts. 161. 
(2) Act of 1813, sect. 4,Swan’s Sts. 611-2; (4) Vol. XLI, O. L. 13. 
Act of 1824, Swaun’s Sts. 856. 
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safe keeping; and an authenticated transcript of the record of 

any such bond shall be taken and held in all courts and places in 

the State of Ohio, as conclusive evidence of such record, and 

prima facie evidence of the execution and existence of such bond. 
The following will suffice as the form of a bond in Ohio: 


Know all men by these presents, that I, A. B., Sheriff of the county of 
Hamilton, State of Ohio, and we, C. D. and H. F., as sureties of the said 
A. B., are held and firmly bound unto the State of Ohio, in the sum of five 
thousand dollars (any sum between three and twenty thousand dollars), 
lawful money of the United States, for which payment well and truly to be 
made, we bind ourselves, our heirs, executors, and administrators jointly and 
severally firmly by these presents. 

Sealed with our seals, and dated this day of yj AD: : 

The condition of this obligation is such, that whereas the above bounden 
A. B. has been elected to the office of sheriff of the county of Hamilton, at 
the general election held therein on the day of October, in the 
year Now, therefore, if the said A. B. shall well and faithfully in all 
things discharge the duties of his said office of sheriff of the said county of 
‘Hamilton, during his continuance in the office of sheriff of the said county of 
Hamilton by virtue of said election, then the above obligation to be void; 


otherwise to be in full force. A. B., Sheriff, [Seal.] 
C. D., [Seal.] 
Witness: G. H. E. F., [Seal.] 


The above must be approved by the court of common pleas; or, 
if by the associate judges, must be underwritten as follows: 


We approve of the amount of the above bond, and of the sureties therein. 
Witness our hands this day of PA, j 
X. Y.,) Associate judges court 
8. Z., of C. P. Ham. co. 


The sureties on an official bond are liable, though the principal 
does not execute it.! The penalty of an official bond cannot be 
inserted by a third person after it has been executed by the obli- 
gor, in the absence of the obligor, without an express authority 
under his hand and seal. An immaterial blank, as of the date or 
the name of the obligor, may be thus inserted.? 

The execution of a bond, like the taking of an oath, has not 
been held in Ohio a condition precedent to the right of the officer 
to enter upon the duties of his office, so as to impair the validity 


(1) State v. Bowman, 10 Ohio R. 445, (2) State v. Boring, 15 Ohio R. 507 ; Gra- 
ham vy. Holt, 5 Iredell, 300. 
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of acts done before the bond is executed or oath taken. An offi- 
cial bond, executed after the time limited by statute, has been 
held valid.’ 

If a bond is presented to the court or judges, and by them 
rejected and disapproved, it is not obligatory upon the sureties 
therein.’ 

The office of sheriff or coroner may be declared vacant, upon 
failure to give bond within ten days after their commissions have 
been received; but if no new appointment is made, and the court 
or judges, after that time, accept a bond, the bond is valid, and 
the officer may continue to act as such.’ 

A bond, the condition of which is more comprehensive than the 
statute requires, has been considered in Ohio a good statutory 
bond for so much as is prescribed in the statute and compre- 
hended in the condition, even though it may be void for the 
residue.* But no suit can be maintained on a bond wholly 
unauthorized by law.’ 

A bond is not void, merely because it does not in all respects 
conform to the statute under which it is taken. It is absolutely 
void only where the statute declares it void.® So far as it con- 
tains obligations greater than those prescribed by law, it cannot 
be enforced.’ 

In Indiana, the clerk of the circuit court must take from the 
sheriff, or coroner, after he has received his commission, a bond 
in the penal sum of five thousand dollars, with two or more sure- 
ties to be approved by the associate judges of the county for 
which he is elected. This bond is payable to the State of Indi- 
ana, with condition for the faithful discharge of his duties accord- 
ing to law, and for the safe keeping and delivering over, according 
to law, to the proper persons, all sums of money which shall come 
into his hands by virtue of his office;? and must contain a provi- 
sion authorizing the legislature to change, modify, or repeal any 
law in force at the time of executing such bond, and to enact any 
and all laws during the existence of such bond, at the pleasure of 
the legislature, without in any way or manner releasing the sheriff 
or his sureties on such bond.’ The approval of the sureties must be 


(1) Westerhaven vy. Clive, 5 Ohio R. 136; (6) Van Deusen v. Hayward, 17 Wend. 


Sheldon v. Coates, 10 Ohio R. 280. 67; Ring v. Gibbs, 26 Wend. 502. 
(2) Westerhaven v. Clive, 5 Ohio R. 136. (7) Speck v. Com’th., 3 Watts and Serg. 324. 
(3) Sheldon v. Coates, 10 Ohio R, 280. (8) Rey. Sts. of Ia. 656, 658. 
(4) State v. Findley, 10 Ohio R. 51. (9) Acts of 1844-5, p. 48. 


(5) Silver v. the Governor, 4 Blackf. R. 15. 
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indorsed on such bond, and signed and attested by the associate 
judges; and a certified copy of such approval shall, if required 
by the officer, be delivered to him.' 

Such bond, when thus approved, must be recorded in the: office 
of the recorder of such county, and filed in the office of the clerk 
by whom the same was taken; but the said clerk must not file or 
take charge of the same until it is approved as prescribed by law. 
The clerk with whom it is filed, must transmit a certified copy 
thereof, sealed with the seal of the circuit court, to the secretary 
of state, to be by him filed and preserved.? 

If any person who has been elected to the office of sheriff, or 
coroner, execute any of the duties of the office without having 
taken the oath prescribed by law, or without having executed 
and filed the proper bond, he shall be deemed guilty of a misde- 
meanor punishable by a fine not exceeding one thousand dollars, 
upon conviction in any court of competent jurisdiction.’ 

The following is the form of a bond in Indiana: 


Know all men by these presents, that I, A. B., Sheriff of the county of 
Switzerland in the State of Indiana, and we, C. D., and H. F., as sureties of 
the said A. B., are held and firmly bound unto the State of Indiana in the 
sum of five thousand dollars, lawful money of the United States, for which 
payment well and truly to be made, we bind ourselves, our heirs, executors, 
and administrators, jointly and severally, firmly by these presents. 

Sealed with our seals, and dated this day of Ate 1) ; 

The condition of this obligation is such, that whereas the above bounden 
A. B. has been elected to the office of sheriff of the county of Switzer- 
land, at the general election held therein on the day of August, in the 
year Now, therefore, if the said A. B. shall well and faithfily in all 
things discharge the duties of his said office of sheriff of the said county of 
Switzerland, according to law, and shall safely keep and deliver over, accord- 
ing to law, to the proper persons, all sums of money which shall come into 
his hands by virtue of his said office, during his continuance in the office of 
sheriff of the said county of Switzerland by virtue of said election, the par- 
ties hereto hereby authorizing the legislature of said State of Indiana to 
change, modify, or repeal any law now in force, and to enact any and all laws, 
during the existence of this bond, at the pleasure of the said legislature, with- 
out in any way or manner releasing the said A. B., or the said C. D. or E. 
F., his sureties hereon, then this obligation to be void, otherwise to be in 
full force. A. B., Sheriff, [Seal.] 

Witness: G. H. C. D. [Seal.] 

K. F. [Seal.] 


(1) Rey. Sts. of Ia. 109. (3) Rev. Sts. of Ia. 109, 110. 
(2) Ibid. 656, 109. 
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To be indorsed on this bond: 


We approve of the sureties in the within bond. Witness our hands, this 
day of ae Le, 


IDG Y, Associate judges C. C. P. 
Sa, Switzerland county. 

The bond of a sheriff, or coroner, covers the acts of the officer 
during the term of the office for which he is elected when the ob- 
ligation is entered into. It continues and can bind the sureties 
for no longer period. Thus it can, atthe utmost, extend only for 
two years, and until a successor is elected and qualified—in no 
instance in Ohio more than ten days, or, in Indiana, more than 
ninety days after a successor has been commissioned. The same 
rule applies whether the successor be the old sheriff reelected, or 
another person. Ifa sheriff in office is reelected and proceeds to 
do business without giving new securities, the securities upon the 
first election are not liable for his defaults committed upon the 
second.' The sureties are liable for money had and received 
by a sheriff on an execution at any time after the execution of 
their bond, although the process has been received by him prior 
to its execution ;? and in Indiana, under former laws, for his official 
duty as collector of the revenue in collecting and paying over the 
revenue of that year for which the bond was given, although he 
went out of office before he completed the collection.’ 

A bond with condition for liability, if the officer hath truly and 
faithfully executed and shall continue truly and faithfully to exe- 
cute all the duties of his office, renders the sureties liable for all 
moneys received from the commencement of the then term of 
service.* 

A bond conditioned for liability if the officer shall execute the 
duties of his office, is prospective only, and if the date of the 
bond is subsequent to the appointment of the principal to office, 
the sureties are not liable for money collected before its date, un- 
less it remains in his hands at the time the bond is executed.’ It 
does not cover past dereliction, or money in regard to which the 
officer was already a defaulter.° 


(1) State v. Crooks, 7 Ohio R. pt. 2,228; (4) United States v. Irving et al. 1 How- 
Raney et al. v. the Governor, 4 Blackf. 2; ard’s S. C. R. 250. 
United States v. Irving, 1 Howard’s R. (5) United States v. Linn, 1 Howard, 104 ; 
250. Farrar v. United States, 5 Peters, 373 ; 
(2) People v. Ring, 15 Wend. R. 623. United States v. Boyd, 15 Peters, 208. 
(3) Raney et al. v. the Governor, 4 Blackf. (6) 5 Peters, 373. 
| Red. 
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If an officer, before the date of his official bond, receive upon 
an execution money which he neglects to pay over, as ordered 
before his bond is executed, the sureties are not liable for such 
sum.! 

In Indiana, the law of January 13, 1845, enacts that a provi- 
sion shall be introduced into all official bonds, authorizing the 
legislature to change, modify, or repeal any law in force at the 
time of the execution of the bond, and to enact any and all laws, 
without releasing the officer or his sureties. It provides that such 
officer and his sureties shall, in all things, be governed by such 
laws, and such bond shall be equally binding upon such officer 
and his sureties, as if such laws had been in force at the time of 
executing, and inserted in such bond. That all official bonds ex- 
ecuted thereafter, shall have the same force and effect as if such 
provision had been inserted, and such officer and his sureties shall 
be governed by all laws which the legislature may thereafter 
enact.? 

In Kentucky, every person accepting a sheriff’s commission 
must, in his county court, enter into two bonds, with good and 
sufficient securities. One is to be in the penalty of three thou- 
sand dollars, with the following condition, to wit: ‘“‘ The condi- 
tion of the above obligation is such, that if the above bound 
A. B. as sheriff of the county of , shall by himself or his 
deputies well and truly collect all officers’ fees and dues, put 
into his or their hands to collect and account for, and pay the 
same atsuch time and in such manner as is directed by law; 
shall also well and truly execute and due return make of all pro- 
cess and precepts to him directed, and to him or them delivered; 
and pay and satisfy all sums of money, or tobacco, by him or 
them received, or which ought to have been received upon any 
such process or precept, to the person or persons entitled thereto ; 
and in all other things shall truly and faithfully execute and per- 
form the said office of sheriff according to law, during the time of 
his continuance therein: then the above obligation to be void, 
otherwise to remain in full force.” This bond, as well as the 
other, shall be payable to the Commonwealth of Kentucky. A 
bond ina penalty of three hundred pounds, instead of three thou- 
sand dollars, is not void? Nor is a sheriff’s bond void, which is 
in a greater penalty than is required by statute.’ 


(1) United States v. Giles, 9 Cranch R.212. (3) Grimes y. Butler, 1 Bibb, 192. 
(2) Acts of 1844-5, pp. 48-9. (4) Johnston v. Gwathmey, 2 Bibb, 186. 
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The other bond is to be in such penalty as the court shall di- 

rect, at least double the amount of the taxes to be levied in such 
county for that year, and with the following condition, to wit: 
“ The condition of the above obligation is such, that if the above 
bound , sheriff of the county of , shall, by himself or 
deputies, well and truly collect all taxes and duties directed by 
law to be collected in the said county, during the time of his 
continuance in office; also all fines, amercements, and penalties, 
which he shall be authorized to collect and account for, and 
pay the same to the public treasurer and other persons entitled 
thereto, at such time, and in such manner as is directed by law; 
then, the above obligation to be void, otherwise to remain in 
full force.”? 
' Before any sheriff receives the commissioner’s books, for any 
year, the county court must require a bond, with good and sufhi- 
cient security, in such penalty as the court may direct; but in no 
case shall the penalty be less than double the amount of the rev- 
enue in such county, for that year.” This bond must be given at 
the county court, held in January or February, annually, and not 
later than that held in March or April, to the commonwealth of 
Kentucky, with at least two sufficient sureties, conditioned for the 
true and faithful payment and accounting for all taxes and in- 
terest, which are or may become due according to law, which 
ought to be collected by him for that year.’ 

AvpitionaL Bonn.—In Ohio, the court of common pleas may, at 
any time during the continuance of a sheriff or coroner in office, 
require of either, or both, such further and additional security as 
they may deem necessary. This additional bond must be ap- 
proved by, and lodged with, the same officer as the original bond. 
If the court thinks proper at any time, for good cause shown, to 
require additional security of the sheriff or coroner, the court may, 
upon their refusing to comply with such requisitions, declare the 
office of such sheriff or coroner vacant, and proceed accordingly.‘ 

If an additional bond is required by the court and executed, a 
default, subsequent to its execution, which constitutes a breach of 
the additional bond, will be a breach of the bond originally 


(1) Act of 1792, 1 Litt. 81; Act of 1796, (3) 1 Moreh. and Brs. Dig, 1463-4: Lough. 
1 Litt. 580; Act of 1810, as to Bonds, Dig. 546. 
4 Litt. 123. (4) Swan’s Sts. 856. 
(2) Session Acts of 1845-6, 20. 
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given. lither may be prosecuted to the amount of the penalty 
of the bond sued upon. The different obligors cannot be sued in 
the same action, but a party who has sustained an injury by the 
misconduct of the officer, may have his action upon either bond, 
as to him seems proper.’ 

In Indiana, whenever the surety or sureties in the official bond 
of any sheriff or coroner remove without the state, become insol- 
vent or insufficient, or the penalty of such bond becomes insufli- 
cient, it is the duty of the circuit court of the proper county, on 
the petition of three or more of the qualified electors of such 
county, verified by affidavit, and setting forth such removal, in- 
solvency, or insufficiency, to summon such officer to appear be- 
fore said court and show cause, if any he can show, why he shall 
not execute an additional official bond, with good and sufficient 
surety or sureties.? The sheriff or coroner, against whom such a 
proceeding is had, is entitled to at least three days’ notice of the 
time of trying the allegations contained in said petition. 

Should the officer, after due notice of the pendency of such pe- 
tition, failto appear at the time appointed for the trial thereof, 
the same may be heard and determined in his absence. If, upon 
the trial, the allegations of the affidavit are not sustained, the 
cause must be dismissed at the costs of the petitioners. If the 
court, upon hearing of the case, are of opinion that such surety 
or sureties have removed without the state, become insolvent, or 
are insufficient to discharge and pay the penalty of the bond 
which has been executed, or that the penalty of such bond is in- 
sufficient, by reason of previous breaches and recovery thereon, 
or otherwise, such court must require a further bond, with such 
other and additional surety as may be deemed necessary, to be 
executed and filed within such time as may be ordered by the 
court. If the officer fails or refuses to file such further bond, as 
ordered by said circuit court, he shall, upon conviction thereof, 
upon indictment before any court of competent jurisdiction, be 
fined in any sum not exceeding fifty dollars, and also ten dollars 
for each week he shall so fail or refuse, or he shall be fined and 
imprisoned in the county jail for any length of time not exceed- 
ing three months. 

The additional bond, thus required, is to be in such penalty as 
the court may direct, and must be in all other respects similar to 


(1) State v. Crooks & Shaw, 7 Ohio R. (2) Rev. Sts. of Ta. 111. 
pt..2, 225. (3) Ibid, 112. 
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the original bond of such officer, and must be approved before, 
and filed with, the same officer as the original bond. When 
filed and approved, it is of like force and obligation’ upon the 
principal and sureties therein, from the time of its execution, and 
subjects the said officer and sureties to the same liabilities, suits, 
and actions, as are prescribed respecting the original official 
bonds of officers. The original bond remains of like force and 
obligation, as if such additional bond had not been given. Such 
officer and his sureties are liable to any party injured or aggriev- 
ed by any breach or breaches of any such official bond, after the 
execution of any such additional bond, upon either or both of said 
bonds; and such party may bring his action in such case upon 
either bond, or he may bring separate actions upon said bonds 
respectively, and may assign the same cause or causes of action, 
and recover judgment therefor in each suit.' 

By the act of February 16, 1848, it is made the duty of the 
board doing business in each county in the State of Indiana, at 
their next session after the publication of the act, and annually 
thereafter at their March session, to examine the bonds of the 
sheriff and other officers in their county, and see if any change has 
taken place with regard to the ability of the security or securities 
on any such bond or bonds, and ascertain, if possible, if the secu- 
rities on any such bond are good and sufficient for the full amount 
stipulated in said bond. They may question the sureties when 
they deem it necessary. If satisfied, they must cause to be enter- 
ed on the record of their proceedings their approval of said bond. 
If they conclude that the securities thereto are not sufficient, they 
must enter their disapproval on the record of their proceedings, 
and give the officer notice of the same. 

The officer must give additional security, or file a new bond, 
within thirty days after such notice is served. Where he gives 
additional security, the individuals offering such surety must sign 
their names and affix their seals to the bonds originally filed by 
such officer. The bond then stands in the same situation, and 
creates the same liabilities of all sureties to each other and third 
persons, as if such individuals had affixed their names and seals 
thereto when the bond was first executed. If a new bond is 
filed, the officer or the sureties on the old bond are not re- 
leased from any misfeasance, nonfeasance, or malfeasance, 
on the part of the officer, either before or after filing the 


(1) Rev. Sts. of Ia. 113. 
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new bond, and the sureties on the new bond are liable for the 
game, either occurring before or after filing the new bond. 

Should any officer, whose bond has been disapproved by the 
above board, fail and refuse, within thirty days after notice there- 
of, to give additional sureties, or file a new bond, according to the 
law above stated, and the order of said board,then and in that 
event the office is declared vacated, and must be filled by the 
proper authority, as in case of death or resignation.’ 

In Kentucky, when the surety or sureties of any sheriff think 
himself or themselves liable to sustain any loss or damage in 
consequence of such suretyship, the county courts, respectively, 
on motion of any such surety or sureties, shall rule such sheriff to 
give a new bond with good and sufficient surety. The surety 
or sureties, making such motion, if they obtain said rule, are not 
held liable for the future acts of such sheriff. The surety or sure- 
ties must give ten days notice, in writing, of such motion. 

If any sheriff fails to execute such bond, with good surety, being 
ruled thereto by the court, the court shall forthwith dismiss said 
sheriff from office.’ 

The act of December 19, 1799,* was similar in its provisions, 
and embraced sheriffs. Under that act, sheriffs might be removed 
from office, if they failed or refused to give other sureties at the 
instance of their sureties, as provided by that act. But the sure- 
ties are not relieved from liability on account of any misfea- 
sance, nonfeasance, or malfeasance, prior to the time of their 
exoneration.® 

The acts of a mere usurper of an office without color of title 
are void, both as to individuals and the public. But where there 
is a color of lawful title, the doings of an officer, as it respects 
third persons and the public, must be respected, until he is ousted 
by a quo warranto. When he is sued for acts, which he could 
have authority to do only as an officer, or where he sues for fees, 
or sets up a title to property by virtue of his office, he must show 
himself to be an officer de jure.° 


(1) Acts of Ia. of 1847-8, 60. v. County of Bedford, 7 Serg. and Rawle, 
(2) Session Acts of 1843, 68. 386; Keyser v. McKissan, 2 Rawle, 
(3) 2 Moreh. and Brs. Dig. 14,°39. 139; Green v. Burke, 23 Wend. 490 ; 
(4) Catching v. Davis, 3B. Mon. 61. People vy. White, 24 id. 526; State v. 
(5) 1 Moreh. and Brs. Dig. 1440. Alling, 12 Ohio R. 20; People v. Col- 


(6) Plymouth v. Painter, 17 Conn. R. 585; lins, 7 Johns. 549 ; Stevenson v. Miller» 
Fowler v. Beebe, 9 Mass. R. 231; Peo- 2 Litt. R. 311; 3 Litt. R. 316. 
ple vy. Hopson, 1 Denio. R. 574; Riddle 
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An officer de facto is one who has the reputation of being the 
officer he assumes to be, and yet is not a good officer in point of 
law.' To constitute an officer de facto, there must be some color 
of right to the office, or an acquiescence on the part of the public 
for such a length of time as to authorize at least the presumption 
of a colorable election or appointment.’ Thus although an elec- 
tion may be void, the acts performed under it by an individual 
as an officer are not void.’ The same rule prevails, where the 
first appointment or election is valid, but the office is vacated by 
accepting another office incompatible therewith.‘ 


(1) Ld. Raym. 660; King v. Corp. of (3) State v. Constable, 7 Ohio R. part 1, 
Bedford Level, 6 East. 366. 10. 

(2) Wilcox v. Smith, 5 Wend. 231; Prit- (4) Wilson v. King, 3 Litt. R. 458, 
chett vy. People, 1 Gilman, 529. 
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CHAPTER II. 


TERM OF SERVICE OF SHERIFF AND CORONER, AND 
VACANCIES IN THE OFFICE. 


SECTION I. TERM OF SERVICE. 
Il. VACANCY IN OFFICE AND HOW FILLED. 
Ill. SUBSTITUTE FOR SHERIFF. 
IV. POWER OF LEGISLATURE OVER AN OFFICER. 


I. TERM OF SERVICE. 


In England the term of service of the sheriff is a year, and' no 
person who has been sheriff of a county for a year shall be chosen 
again within three years next ensuing. 

In Ohio and Indiana, the sheriff and coroner continue in office 
for two years, if they shall so long behave well, and until succes- 
sors be chosen and duly qualified, provided, that no person shall 
be eligible as sheriff for a longer term than four years in any 
term of six years.2, No day being mentioned in the law from 
which the term of service shall commence, it must commence 
from the day of election. The election is to be held on the 
second Tuesday of October biennially, in Ohio, and on the first 
Monday of August biennially, in Indiana. The term of service 
commences on that day and continues for two years, until the 
day of election, to wit, the second Tuesday of October, in Ohio, 
or the first Monday of August, in Indiana, and on that day the 
term of service expires if a successor is elected, or rather so soon 
thereafter as the successor is qualified.’ 

In Kentucky the term of service of a sheriff is for two years, if 
he so long behave well, and until a successor be duly qualified.‘ 

The constitution does not prescribe the qualifications of the 


(Gy Stats IIR s Os cr lis (3) State v. Constable,7 Ohio R. pt.1, 11. 
(2) Const. of Ohio, art. VI, sect.1; Const. (4) Const. of Ky. Art. III. sect. 31. 
of la. art. IV, sect. 25. 
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sheriff and coroner; these and many other particulars are left to 
the legislature. They have the power to prescribe the qualifica- 
tions necessary to render a man eligible to the office, and 
the necessary steps to be taken after an election, before the 
party shall proceed to discharge the duties of the office —also 
to provide in consequence of what acts of the officer, or of the 
neglects of what duties the office shall be considered vacant, and 
what officer shall then succeed the incumbent in the discharge of 
the duties of the office, until a sheriff can be regularly elected 
and qualified. 


Il. VACANCY IN OFFICE AND HOW FILLED. 


In both Ohio and Indiana it is provided by law that the office 
of sheriff or coroner shall be considered vacant, if the sheriff or 
coroner neglects or refuses to execute a bond, or find security 
agreeably to, and within the time prescribed by law, and in all 
respects to qualify himself for the performance of his official 
duties. Such vacancy must thereupon be filled, as other vacan- 
cies are by law to be filled.? This law has introduced a limitation 
on the term of service of the sheriff and coroner. By the consti- 
tution he continues in office until his successor is chosen and 
qualified. Butif his successor is chosen and does not qualify, 
the incumbent cannot hold without limitation of time. The 
neglect of the successor to give bond within ten days from receipt 
of his commission, in Ohio, or within ninety days, in Indiana, 
creates a vacancy in the office. Should a former sheriff be 
reélected, he is equally bound as if he had not before filled the 
office, to execute a bond. If he does not, the vacancy is to be 
filled by the coroner, or other person selected according to law.’ 

In both Ohio and Indiana the coroner of a county is bound to 
perform all the duties, and is vested with all the powers of sheriff 
in any county, during the time when the office of sheriff is vacant 
therein.‘ 

Special provision is also made by law for filling such vacancy 
in both states. In Ohio when any sheriff or coroner dies, or by 
any other means becomes incapable to serve as sheriff or coroner, 
it is the duty of the associate judges, or any two of them, of the 
county where such vacancy may happen, if they, or a majority of 


(1) State v. Crooks, 7 Ohio R. pt. 2, 226. (3) State v. Crooks, 7 Ohio R. pt. 2, 227; 
(2) Swan’s Sts. 611, 612; Rev. Sts. of Ia. Rany v. the Governor, 4 Blackf. R. 2. 
AUG: (A) Swan’s Sts. 859 ; Rev. Sts. of Ia. 658. 
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them, judge that the public interest and the welfare of the county 
require it, to appoint a day on which the qualified electors of the 
county shall meet in their respective townships or districts, and 
proceed to the election of a sheriff or coroner (as the case may 
be), in the same manner as is directed in the case of the election 
of a sheriff or coroner. The returns of such election must be 
made to the clerk, and be opened and canvassed in the same 
manner as returns at the general election.!. This election need 
only be appointed at the discretion of the associate judges of the 
county, or a majority of them. If no day of election is appointed 
by them, and the office of sheriff alone is vacant, the coroner will 
continue to discharge the duties of sheriff, until the expiration of 
the term of service of the person whose office is vacated. Should 
such a special election be ordered and held, the person elected at 
it as sheriff will supersede the coroner in the discharge of the 
duties of sheriff so soon as he qualifies; and his term of service is 
for two years from the day of his election, and until his successor 
is chosen.? 

Should both the offices of sheriff and coroner in any county in 
Ohio become vacant, the court of common pleas of such county, 
or the associate judges thereof, may appoint some suitable person 
to perform the duties of sheriff until the next annual election. 
The court, or associate judges, making such appointment, may 
require the person so appointed to give such bond and security 
for the faithful performance of the duties of his appointment as 
they shall deem proper; and the person so appointed, has the 
same power, is subject to the same regulations in the service and 
return of process, and is entitled to the same fees, and may be 
proceeded against for misconduct and neglect of duty, as other 
sheriffs. This appointment must be the act of the court, if made 
by the court, and must be made in open court and entered on the 
minutes. A cerificate by the individual judges that they have 
agreed or do agree to appoint a person named is not suflicient. 
Even although the order making the appointment is regularly 
entered on the minutes, it would seem that the court may rescind 
the appointment and make another appointment, at any time 
before the party has taken the oath of office, and given the proper 
bond. The only provision made by law in Ohio, except in the 
case of the officer of a new county, for a shorter tétm of service 


(1) Swan’s Sts. 313. (3) Swan’s Sts. 862. 


(2) 2 Wend. Rep. 266 ; 11 Wend. Rep. (4) State v. Hamilton co. 7 Ohio R. pt. 1,134. 
132, 511. 
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in case of a sheriff or coroner than'two years, is that which has 
just been referred to. 

In Indiana, the office of sheriff, or coroner, may become va- 
vant upon the resignation or death of the incumbent, his removal 
from office, his refusal or neglect to take the oath of office, and 
also to give bond, or his ceasing to be a resident of the county 
in which the duties of his office are to be exercised, or for which 
he shall have been elected, or the decision of a competent tribu- 
nal declaring his election or appointment void or his office vacant,' 
or upon his becoming insane and being so found by inquest.? The 
resignation of a sheriff is to be delivered to the clerk of the cir- 
cuit court. The clerk of the circuit court of the county must cer- 
tify the vacancy and how it occurred to the governor, who shall 
make an appointment of some eligible person to fill the vacancy 
and exercise the duties of the office.*. In acase of contested elec- 
tion, if a vacancy occurs and the public interests require it, an 
appointment may be made to fill the vacancy until the contest is 
decided, and until an officer, duly elected, qualifies and enters 
upon the duties of the office.* Any person appointed to supply a 
vacancy, pro tempore, must take the same oath of office, and exe- 
cute the proper official bond, which are required of the officer in 
whose place he is appointed, and he shall possess the same rights, 
powers, authority, and privileges, and be subject to the same du- 
ties, obligations, penalties, and liabilities as an officer regularly 
elected. The appointment, pro tempore, of a sheriff continues 
until a general election shall have been held, and until a sheriff, 
then duly elected and qualified, enters upon the duties of the 
office. The person elected at such general election, after a vacan- 
cy has occurred, holds the office for and during the full term of 
two years therefrom, without regard to the unexpired portion of 
the term for which his predecessor may have been elected.° 

The appointment by the governor can only be made after a 
vacancy has occurred, and not in anticipation of a vacancy." He 
cannot create a vacancy, but may make an appointment to sup- 
ply it when declared. The law making this provision does not 
conflict with the constitution of Indiana.° 

In Kentucky, if the sheriff of any county neglects or refuses at 


(1) Rev. Sts. of Ia. 117. (5) Rev. Sts. of Ia. 119, 120. 
(2) Acts of 1846-7, p. 132. (6) Ibid, 120-1. 
(3) Rev. Sts. of Ia. 117. (7) Nove v. Bradley, 3 Blackf. R. 158. 


(4) Ibid, 119. (8) Hedley v. Com’rs. 4 Blackf. R. 116. 
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the county court, held in the months of March or April annually, 
to ‘enter into bond with at least two sufficient sureties, in the 
penalty of ten thousand dollars, payable to the commonwealth, 
conditioned for the true and faithful payment and accounting for 
all taxes and interest, which are or may become due according to 
law, which ought to be collected by him for that year, his office 
is vacated. So also, in case he shall have been a collector of the 
taxes for the preceding year, and fails to produce to such court, 
to be held in the months of March or April as aforesaid, a quietus 
from the auditor for all taxes due from him, his office is vacated. 
In either case, however, he will continue to act as sheriff until 
another is duly qualified. A failure having occurred in either of 
these particulars, the court must immediately proceed to recom- 
mend to the governor two proper persons to fill the office, who 
are then justices of the county court, and the person who is 
thereupon commissioned by the governor shall, at the next court 
held in his county, enter into bond, with securities as above stated, 
for the collection of the taxes, and the other bond or bonds re- 
quired of the sheriff. 

It is the duty of each and every sheriff of Kentucky, to collect 
the county levy and revenue due in their respective counties, so 
long as they remain in office. Should he fail or refuse to execute 
bond for the collection of the revenue tax or county levy, at the 
time required by law, he forfeits the office of sheriff, and the gov- 
ernor must forthwith fill such vacancy. But he may continue to 
act as sheriff until his successor is qualified.? 

Upon a sheriff, or coroner, refusing to take the oath against 
dueling, which has been before recited, his office is vacated, and 
must be filled in the same manner as if he had resigned.’ 

When any coroner, or sheriff, resides out of the county for 
which he was appointed and commissioned, his office is consid- 
ered vacant.’ 

If any person appointed sheriff in any county of Kentucky, 
agreeably to the provisions of the constitution of that state, re- 
fuses to act as such, or if the office of sheriff becomes vacant by 
death, resignation, or otherwise, the governor of the state must, 
by and with the advice of the senate, during their session, or, in 
the recess, appoint some other person qualified in said county to 


(1) 2 Moreh. and Brs. Dig. 1464; Lough. (3) 1 Moreh. and Brs. Dig. 580. 
Dig. 646, (4) Ibid, 464. 
(2) Session Acts of 1844, 39. 
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fill such vacancy. The person so appointed to fill such vacancy, 
will hold his office of sheriff, and perform the duties thereof, until 
the end of the term for which the person was recommended or 
approved, by whose death, resignation, or removal the oflice may 
have become vacant.! 

Whenever the office of sheriff, in any county in Kentucky, be- 
comes vacant by reason of death, resignation, removal from office, 
or change of residence of the sheriff, and the governor issues a 
commission for a new sheriff, the sheriff, so commissioned, must, 
upon the receipt of his commission, summon the justices of the 
county court of said county, or a majority of them, to meet at the 
courthouse thereof, on a day by him appointed, not more than ten 
days after the receipt of his commission. The justices so con- 
vened, being a majority of those commissioned in and belonging 
to the said county, must in the usual mode constitute a court, and 
when so contituted, said court shall possess all the power and au- 
thority, not only with regard to administering the oaths of office 
to, and taking bond with security from, said newly appointed 
sheriff, but to all other intents and purposes, which said court pos- 
sesses at its ordinary terms.’ 

By act of March 4, 1843, it is made the duty of the several cor- 
oners in Kentucky, to execute all process within their respective 
counties, in all cases where there is no sheriff.’ 


TI. SUBSTITUTE FOR SHERIFF. 


Besides the case of a vacancy in the office of sheriff, it may 
often happen that, for a short period, or in certain cases, the 
sheriff may not be able or the proper person to serve process. 

In England, wherever the sheriff is a party to the suit, or of 
kindred or tenant to the party, the writ is executed by the coro- 
ner.‘ In Ohio, the coroner must execute process of every kind, 
to which the sheriff is a party or which issues in a suit, in which 
he is interested.© In Indiana, he must perform the duties of 
sheriff in all cases where the sheriff is interested or otherwise in- 
capacitated from serving.’ In Kentucky, he must execute any 
writ, where the sheriff is interested or otherwise incapacitated 
from serving it, and, when a deputy sheriff is interested in any 
suit or process issuing from a circuit or county court, the clerk of 


(1) 2 Moreh. and Brs. Dig. 1466. (4) Sewell on Shffs. 95-7. 
(2) Ibid, 1467-8. (5) Swan’s Sts. 859. 
(3) Session Acts of 1843-744. (6) Rey. Sts. of Ia. 658, 
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the court may and shall, at the request of the adverse party, issue 
such process to the coroner of the county to execute.' All exe- 
cutions issued upon a judgment rendered upon process served by 
a coroner must, in Kentucky, be directed to and executed by him,’ 
notwithstanding the reason for directing process to him has 
ceased, as where another sheriff has been appointed.’ If the 
sheriff is defendant in a criminal prosecution, or is charged with 
being an accomplice or accessory in any manner thereto, or is 
related to the defendant, the clerk must direct the venire facias 
for the jury, to the coroner of the county, or if he is subject to 
any of these exceptions, or absent, then to the disinterested jus- 
tice of the peace, eldest in commission.‘ 

In both Ohio and Indiana, the coroner, before he enters upon 
the discharge of his duties, must give like bond and in like manner, 
and take the like oath, as is required of the sheriff of the county. 

In Kentucky, the coroner, before he enters upon the duties of 
his office, must in open court take the oath of fidelity to the 
commonwealth, and the following oath of office, viz: “I, A. B., 
do swear, that I will well and truly serve the commonwealth, in 
the office of a coroner, in this county of , and therein will 
diligently and truly do all things appertaining to my said office, 
according to the best of my knowledge and power, both for the 
common weal and the good of the inhabitants within said county, 
taking such fees only as are by law allowed. So help me God.” 
Before he is at liberty to serve any execution, he must moreover, 
in the court of his county, enter into bond with good and suffi- 
cient surety, payable to the commonwealth of Kentucky, in the 
penalty of one thousand pounds, with condition for the true and 
faithful execution of his office. If he presumes to serve any writ 
of execution without first taking said oaths, and entering into 
bond as above, he shall forfeit and pay the sum of five hundred 
pounds, one half to the use of the informer, and one half to the 
use of the commonwealth, and is liable to the same damages, 
judgment, and execution, at the suit of the party grieved, in case 
of any misdemeanor or breach of duty in the execution thereof, 
as if he had been duly qualified.© The coroner, when acting as 
sheriff, has the same powers, and is subject to the like penalties 
as the sheriff.° Any person being the security of a sheriff, is inca- 


(1) 1 Moreh. and Brs. Dig. 464. (4) 1 Moreh. and Brs. Dig. 535. 
(2) Ibid, 465. (5) Ibid, 461. 
(3) Tuggle v. Smith, 6 Mon. R. 77. (6) Ibid, 463. 
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pable of holding the office of coroner in the same county; and 
any coroner who becomes the security of a sheriff, thereby va- 
cates his office.! 

Coroners, who were, required to give bond, were by the act of 
1810, compelled, within the year 1810, and every fifth year there- 
after, to renew their bonds.? 

In England, when both the sheriff and coroner are parties to 
the suit, or otherwise interested, the court will direct their officers 
to name and appoint certain persons, called elisors, to whom 
the process may be directed.’ 

It is provided in Ohio, that whenever the sheriff and coroner 
shall be incapable of serving any process, when required to be 
served, by reason of absence, sickness, or other disability, or shall 
be incoinpetent to serve the same, by reason of interest, some 
suitable person may be appointed by the court of common pleas, 
or the associate judges thereof, to serve such process or to per- 
form the duties of sheriff, during the continuance of such disa- 
bility. They may require of the person so appointed such bond 
and security for the faithful discharge of the duties of his appoint- 
ment, as they shall deem proper. He has the same power, is 
subject to the same regulations in the service and return of pro- 
cess, and is entitled to the same fees, and may be proceeded 
against for misconduct and neglect of duty as other sheriffs.‘ 

In Indiana, if at any term of any court there shall be no sheriff 
nor coroner to attend said court, or if the sheriff and coroner shall 
both be interested or otherwise incapacitated from serving, such 
court has power to appoint an elisor to serve for such term or 
occasion. Such elisor, when so appointed, must take the like 
oath and give the like bond and surety as is required of sheriffs; 
and he thereupon has the same power and authority to execute 
and perform all the duties of the sheriff, which shall relate to the 
service for which he is thus specially appointed, and must be 
governed by the same rules and restrictions, and be subject to the 
like penalties and liabilities.’ 

In Kentucky, in all cases where the sheriff and coroner are in- 
terested in any suit, either in law or equity, the jailer of the 
county shall execute all original or mesne process, which shall 
be necessary in said suits, and shall receive such fees for the ser- 


(1) 1 Moreh. and Brs. Dig. 464. (4) Swan’s Sts. 862. 
(2) 2 Moreh. and Brs. Dig. 1250. (5) Rev. Sts. of Ia. 651. 
(3) Sewell on Shffs. 96. 
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vices rendered as sheriffs and coroners are entitled to in similar 
cases for such services.'. The act requiring the jailer to execute 
process in these cases, was approved February 9, 18386. On Jan- 
uary 22, 1886, an act was approved, to the effect that thereafter, 
whenever the sheriff and coroner of the county were parties to 
the same suit, it should be lawful for the clerk to issue and direct 
the process to any constable of the county, named by the party 
requiring it; and that it should be the duty of such constable to 
execute the same as though he were sheriff of such county.?. The 
act of February 9, 1886, was so amended, by act approved Feb- 
ruary 12, 1840, as to authorize the clerk to issue process to the 
jailer of the county in cases where the sheriff may be a party or 
absent from the county and there shall be no coroner, or when 
the coroner shall be absent from the county, or from any other 
cause not able to serve the process.’ 

In Kentucky, in the absence or inability to attend of any cor- 
oner from the county in which he resides, the high sheriff or any 
deputy for said county shall hold inquest and be governed by the 
laws relative to coroners, and receive the same fees as coroners.’ 
There is no law in Ohio or Indiana, requiring the sheriff, in any 
case, to act as coroner. 

In Kentucky, where both the sheriff and coroner are implicated 
in a criminal charge, or otherwise disqualified to act, or one only 
being implicated, the other is related to him, it is the duty of the 
circuit court before whom the accused is to be tried, to appoint 
some impartial person to summon a venire, to whom the writs of 
venire facias shall accordingly be directed, and who shall be gov- 
erned by the same laws, rules, and regulations, as in such cases 
apply to the sheriff or coroner.’ 

The proper mode of testing, judicially, the right of a sheriff or 
coroner to hold his office, is by a writ of guo warranto.® 

In Kentucky, a sheriff may be removed by a vote of two-thirds 
of the members of the general assembly.’ 


TV. POWER OF LEGISLATURE OVER AN OFFICER. 


The legislature have no power, by retrospective legislation, to 
deprive a man of an office. An incumbent of an office has a 


(1) Loughb. Dig. 124. (5) 1 Moreh. and Brs. Dig. 539. 
(2) Ibid. (6) Swan’s Sts. 769, 775, 776; Rev. Sts. 
(3) Ibid. of Ja. 935-6. 
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vested right therein. The legislature may prescribe rules pro- 
spectively, by which he may be controlled, but cannot oust him 
from office by direct legislation.' When the constitution provides 
for appointment to office in a particular manner, the legislature 
has no power to create a new office for the performance of the 
same, or a principal part of the same, duties. It may regulate 
the duties and fees of the officer, either directly or incidentally, as 
by the erection of new courts, the division of counties, &c., as 
the public good may require.” It may change the boundaries 
of a county, although thereby an officer may be thrown out of the 
limits of the county, for which he was appointed, and lose his 
office, unless he removes within the county, as changed.’ 


(1) State v. McOsllister, 11 Ohio R. 50. (3) State v. Choate, 11 Ohio R. 511. 
(2) Warner v. People, 2 Denio. 272. 
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CHAPTER III. 


RESIDENCE OF SHERIFF AND CORONER, AND INCOMPATI- 
BILITY OF OFFICES. 


SECTION I. RESIDENCE AND OFFICE, WHERE KEPT. 
Il. INCOMPATIBILITY OF OFFICES IN OHIO AND INDIANA. 
Il. INCOMPATIBILITY OF OFFICES IN KENTUCKY. 


I, RESIDENCE AND OFFICE, WHERE KEPT. 


In Ohio, Indiana, and Kentucky, the sheriff or coroner, as 
likewise any other person appointed to any office within any 
county, must have been a citizen and inhabitant therein one 
year next before his election or appointment, if the county shall 
have been so long erected ; but if the county shall not have been 
so long erected, then within the limits of the county or counties 
out of which it shall have been taken.' In Kentucky and Indiana, 
the sheriff and coroner must reside within his county, and keep 
his office at such place as may be appointed by law.? In Ohio 
the sheriff must keep his office at the county seat of his county.’ 

In Kentucky, by the act of 1796,* the office of sheriff is declared 
vacant when any sheriff shall reside out of the county in which 
he shall be sheriff, and such vacancy shall forthwith be filled 
according to the constitution and laws of the commonwealth. 
The same constitutes a vacancy in Indiana.’ In Ohio, on failure 
of the sheriff to keep his office at the county seat of his county, 
the office is to be considered vacant, and the proper authorities 
must proceed forthwith, on application of any person aggrieved 
by his neglect, to fill said vacancy as in other cases.® 

In Ohio it is provided that there shall be erected and finished, 


(1) Const. of Ohio, art. 1, sect. 27; Rev. (3) Vol. XLII, O. L. p. 77. 
Sts. of Ia. 107; Const. of Ia. art.11, (4) 1 Litt. Sts. 582. 
sect. 14; Const. of Ky. art. 3, sect. 9. (5) Rev. Sts. of Ia. 116. 
(2) Const of Ia. art 2, sect. 6; Rev. Sts. (6) Vol. XLII, O. L. 77. 
107; Const. of Ky. art 6, sect. 11, 
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in each county of the state, whenever the county commissioners 
deem it necessary, a good and convenient courthouse, a jail, and 
one or more convenient fire-proof buildings, in some convenient 
place or places near the courthouse, in which shall be kept the 
office of the clerk of the court of common pleas, clerk of the 
supreme court, sheriff, recorder of deeds, county auditor, and 
county treasurer. But the commissioners may, at their discretion, 
provide and finish one or more suitable rooms within the walls of 
the courthouse or other building, for the use of the whole ora 
part of the officers aforesaid. And the commissioners may assign 
such room or rooms to the sole and exclusive use of such officers 
as they may deem expedient. These buildings are to be erected 
on such place or places as the commissioners shall direct, within 
the limits of the town wherein the seat of justice of such county is 
established. 

In Indiana the board of county commissioners must cause the 
erection of, and keep in repair, a courthouse, and jail, and public 
offices, made fire proof if practicable, for the clerk, recorder, and 
auditor.? But no provision is made there or in Kentucky whereby 
an office must be furnished for the sheriff. 


Uf. INCOMPATIBILITY OF OFFICES IN OHIO AND INDIANA. 


In Ohio a sheriff, coroner, or deputy sheriff is not permitted to 
practice as an attorney or counsellor at law in any court in the 
state.2 Nor can a sheriff be elected county surveyor.‘ 

An act, was passed in Ohio, February 14, 1840, that no citizen 
of Ohio should hold by appointment, at the same time or for the 
same period of time, more than one of the offices therein men- 
tioned, to wit, the office of sheriff, county auditor, county treasurer, 
county assessor, clerk of the court of common pleas, county 
recorder, and associate judge; provided, that nothing therein 
contained should be applicable to persons who were, at the time 
of its passage, incumbents of two or more official stations, until 
their term of office should expire.’ It has been held that an offi- 
cer is not an incumbent within this act, if he has only been 
appointed to the office. He must also have given bonds and 
taken an oath of office, if required by law to do so, and his term 
of office must have commenced.’ It has further been said, that 


(1) Swan’s Sts. 740, 741. (4) Swan’s Sts. 892. 
(2) Rev. Sts. of Ia. 184. (5) Ibid, 612. 
(3) Swan’s Sts. 96. (6) State vy. McCollister, 11 Ohio R. 51. 
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whenever an office is to be conferred in Ohio by the people or by 
any considerable body of the people, it is an election; when by 
the governor or by a select number of individuals, as by a judicial 
court or by the general assembly, it is an appointment. The 
above act of 1840 only covers the case where the officer is chosen 
by the latter mode; it does not render it incompatible for the 
same persons to hold the offices there named, unless they are 
conferred in this manner.’ 

No sheriff is eligible as a candidate for, or can have a seat in, 
the general assembly.? No person holding any office under the 
State of Ohio shall execute the office of governor.’ 

The constitution of Indiana provides, that no sheriff nor coro- 
ner shall hold more than one lucrative office at the same time.* 
No one can, in that state, discharge, at the same time, the duties 
of sheriff, or coroner, and those of any other office, which pro- 
duces gain, in the shape of fees, salary, or otherwise. Nor can 
the sheriff or coroner, deputy sheriff, jailer or constable, be per- 
mitted to practice as an attorney or counsellor at law in the 
county in which he has been commissioned or appointed.* There 
is no prohibition to his acting as such out of his county. 

No person holding an office under the state of Indiana, militia 
officers excepted, is eligible to a seat in either branch of the gen- 
eral assembly, unless he resign his office previous to his election,° 
and no person holding an office under the state shall exercise the 
office of governor or lieutenant governor.’ 

In Indiana, no person duly convicted of the crimes of treason, 
murder, rape, arson, burglary, robbery, manstealing, forgery, or 
willful and corrupt perjury, can hold any office of trust, honor, or 
profit, or be a juror.’ 

In Ohio, no person sentenced to be punished for murder, rape, 
arson, bigamy, incest, perjury, subornation of perjury, burglary, 
robbery, grand larceny, forgery, horse stealing, counterfeiting, or 
other penitentiary offenses set forth in “an act for the punish- 
ment of crimes,” passed March 7, 1835, except under the third 
and twenty-fifth sections thereof, or under “an act to preserve 
the purity of elections,” passed March 20, 1841, is capable of 
holding any office of honor, trust, or profit, within the State of 


(1) State v. McCollister, 11 Ohio R. 52, 56. (5) Rev. Sts. of Ia., 661. 
(2) Const. of Ohio, art. I, sect. 26. (6) Const. of Ia. art. III, sect. 20. 
(3) Ibid, art. II, sect. 13. (7) Ibid, IV, sect. 5. 
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Ohio, or acting as a juror, when his sentence has not been re- 
versed or annulled, unless he receives from the governor of the 
state a general pardon, under his hand and the seal of the state.' 
The crime named in the third section and thus excepted, is man- 
slaughter; that named in the twenty-fifth section, is that of en- 
gaging in or fighting a duel, being second in a duel, challenging, 
or accepting a challenge, or bearing a challenge to fight a duel, 
or encouraging a duel. The twenty-fifth section provides that 
any one guilty of either of the misdemeanors named therein, shall 
forever after be incapable of holding any office of honor, profit, 
or trust, in the State of Ohio.? Any person, who has been actu- 
ally imprisoned in the penitentiary of any other state or territory 
of this Union, under a sentence for the commission of any crime, 
which by the laws of the State of Ohio, is punishable by jimpris- 
onment in the penitentiary, can be an elector, or juror, or hold 
any office of honor, trust, or profit, within the State of Ohio, un- 
less the said convict has received a general pardon from the gov- 
ernor of the state in which he has been imprisoned, agreeably to 
the laws thereof.’ 


UI. INCOMPATIBILITY OF OFFICES IN KENTUCKY. 


In Kentucky, any person convicted according to due course of 
law, of any bribery, perjury, forgery, treason, or felony, is, thence- 
forward, during the term of seven years, incapable of holding any 
office of honor, trust, or profit, and of voting at any election.’ 

In case any officer of the commonwealth of Kentucky is con- 
victed of bribery, forgery, perjury, or other high crimes or misde- 
meanors, the commission of such officer is void; and it is the 
duty of the clerk of the court where such conviction takes place, 
to certify a copy of such conviction to the governor for the time 
being, who shall commission some other person to fill such 
vacancy.® 

Every person who, directly or indirectly, gives or pays any 
money, fee, or reward, or makes any promise, agreement, bond, 
or assurance to give any money, fee, or reward whatsoever, for 
any vote or appointment to any office, which concerns the admin- 
istration or execution of justice, or the receipt or payment of the 


(1) Swan’s Sts. 238, 239, 1022. (4) 2 Moreh. and Brs. Dig. 1244. 
(2) Ibid, 239, 235. (5) Ibid, 1246. 
(3): Vol. XL, O. L. 30. 
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public revenue, is utterly incapable, in Kentucky, of serving in 
any such office. All acts done by such person, before his remo- 
val, are, however, good and sufficient in law, to all intents and 
purposes.’ 

In Ohio, if any sheriff or coroner, or jailer, knowingly, asks, 
demands, or receives, any fee or reward to execute and do his 
duty, other than is allowed by the laws of the state, he is, for 
seven years thereafter, incapable of holding any office of honor, 
profit, or trust, in the State of Ohio.’ 

In Kentucky, since the act of 1820, no sheriff, deputy sheriff, or 
collector of the revenue, can be appointed to the office of consta- 
ble, or serve any warrant in a civil case, or levy an execution 
issued on a judgment of a justice of the peace in such case, pro- 
vided, that a sheriff or deputy is not thereby prohibited from 
serving any warrant of attachment, or levying an execution, or 
executing any order of sale thereon, or from executing any war- 
rant of forcible entry and detainer, or executing any order for 
restitution thereon.? Under this statute, the sheriff cannot dis- 
train under a distress warrant.’ In both Indiana and Kentucky, 
a distress warrant issues to, and is executed by, a constable. In 
Ohio, no such process is known to the law. 

No person, who has served as a commissioner of the tax, is 
capable of holding the office of sheriff, either as principal or dep- 
uty, during that year in which he shall have acted as commis- 
sioner.® 

No member of congress, nor person holding or exercising any 
office of trust or profit under the United States, or either of them, 
or under any foreign power, can hold any office of trust or profit 
under the commonwealth of Kentucky.’ The situation of pay- 
master of the United States army, is an office within the meaning 
of this section, and the acceptance of it by a sheriff or coroner 
vacates the latter office.’ The same rule applies to the accept- 
ance of the office of deputy postmaster under the United States 
government.’ 

When any person in office, as sheriff or coroner, accepts any 
new office or appointment, which by this provision of the consti- 


(1) 2 Moreh. and Brs. Dig. 1246-7. (6) Const. of Ky. art. VI, sect. 17. 
(2) Swan’s Sts. 242. (1) Taylor v. Commonwealth, 3 J. J. Mar. 
(3) 1 Moreh. and Brs. Dig. 423. 407. 


(4) McCormick v. Young, 3 J.J. Mar.180. (8) Rodman v. Harcourt, 4 B. Mon. 224; 
(5) Act of 1835; 1 Loughb. Dig. 546. Justices v. Harcourt, 4 B. Mon. 499. 


INCOMPATIBILITY OF OFFICES. 37 


tution of Kentucky is incompatible with the former office, such 
former office is vacated.' 

All justices of the peace, who accept the office of sheriff, are 
disqualified from holding or exercising the oflice of a justice of 
the peace, unless recommissioned agreeably to the constitution. 
And no person, while he holds the office of a justice of the peace, 
is capable of acting as coroner in any county within the common- 
wealth of Kentucky.’ 

The offices of deputy sheriff and county surveyor are incompat- 
ible in Kentucky, and no person holding the one office can ex- 
ercise the duties properly belonging to the other.* Although the 
acceptance by a deputy sheriff of the office of justice of the peace 
vacates the office of deputy sheriff, the acts done by him, after 
such acceptance, are not void, so far as the rights of third per- 
sons are concerned. A replevin bond, taken by him, is valid.‘ 


(1) 2 Moreh. and Brs. Dig. 1251. (3) Loughb. Dig. 465. 
(2) Ibid, 1252. (4) Wilson v. King, 3 Litt. R. 458. 


38 APPOINTMENT OF DEPUTY. 


CHAPTER IY. 
APPOINTMENT OF DEPUTY. 


SECTION I. APPOINTMENT IN ENGLAND OF DEPUTY OF SHERIFF. 
Il. APPOINTMENT IN OHIO AND INDIANA. 
ll. OATH OF DEPUTY IN OHIO AND INDIANA. 
1V. BOND OF DEPUTY IN OHIO AND INDIANA. 
V. APPOINTMENT IN KENTUCKY. 
VI. REVOCATION OF APPOINTMENT. 
Vil. POWER OF DEPUTY. 
VIII. SPECIAL DEPUTY. 
IX. APPOINTMENT OF DEPUTY OF CORONER. 


I. APPOINTMENT IN ENGLAND OF DEPUTY OF SHERIFF. 


By the common law, he which had an office of trust could not 
make a deputy without express words in his patent. The patent 
to the sheriff did not, in any express words, empower him to 
make adeputy. The distinction was early established, that he 
could not make a deputy in such things as concerned his judi- 
cial power; but as for matters concerning his ministerial office, 
he might make and appoint under him, his under sheriff, and 
other his bailiffs and deputies. These had no interest or estate 
in the office, but were only the servants of the high sheriff, and 
could do nothing in their own names, but only in the name of 
the high sheriff himself.! 

In England, the ministerial duties of the sheriff, except where 
his immediate personal attendance is required, are generally per- 
formed by the under sheriff? The appointment of the under 
sheriff is at will, and the sheriff may remove him at his pleasure. 
In addition to the under sheriff, the high sheriff, in England, 
yearly makes a deputy of record in every of the courts, to receive 


(1) Dalton on Shffs. 3; 9 Co. 48 b. (2) Sewell on Shffs. 33. 
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all manner of writs and warrants to be delivered them. He may 
also empower a bailiff in each hundred to execute writs delivered 
to him, and if he pleases, may appoint a special bailiff on any 
certain occasion; and he may take security from them, but can- 
not abridge them of their power.!' The better established doc- 
trine of the common law was, that the deputation of an office 
was grantable by parol, and without any deed or writing.’ 

All writs and process directed to the sheriff were usually deliv- 
ered to the under sheriff and executed by him. ‘The high 
sheriff might execute them himself or command his under sheriff, 
bailiff, or other sworn and known officer to execute them, and 
such commandment was good, if made by word only. If the 
sheriff commanded any one, who was not a known or sworn offi- 
cer, to serve a writ, the sheriff must. deliver to him the writ itself 
or a precept in writing, otherwise the sheriff was liable to an ac- 
tion of false imprisonment. But any person, who was com- 
manded by word only to make the service as servant to the 
sheriff, might justify under such command.’ 

If the writ or other warrant came to the under sheriff’s hands, 
he must either execute it himself, or he might make his warrant 
in writing to any stranger ; or, as was most usual, to the bailiffs 
or other deputies. The bailiffs or other deputy must then execute 
it themselves, for they could command none other to do it either 
by word or writing.*’ The bailiff was not, like the under sheriff, 
the general recognized officer of the sheriff; he derives his author- 
ity from his warrant, and not from his appointment.’ Hence, in 
England, an arrest by a bailiff, before the warrant is delivered to 
him, renders him a trespasser, ab initio, and a warrant subse- 
quently sealed and delivered to him, does not legalize the arrest.° 
So, if the warrant is issued to one bailiff, and he subsequently 
adds the name of another bailiff.’ 


II, APPOINTMENT IN OHIO AND INDIANA. 


In Ohio and Indiana, there is no officer known as the under 
sheriff, nor are bailiffs appointed. In those states, as well as 
Kentucky, the right to appoint deputies is established ; and, when 


(1) Sewell on Shffs. 39, 41. (4) Dalt. 103. 

(2) 5 Bac. Abr. Office and Officer L.; 3 (5) Drake v. Sykes,7 Term R. 113. 
Burrows, 1259; Commonwealth vy. Ar- (6) Hall v. Roche, 8 Term R. 187. 
nold, 3 Litt. R. 315; Dalton, £56. (7) House v. Barrow,1 Term R. 122. 

(3) Dalt. 103. 
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appointed, these deputies are recognized officers, standing in the 
place of the sheriff. 

No law was passed in Ohio until the year 1818, which expressly 
authorized a sheriff to appoint a deputy. Laws of July 16, 1795,' 
and of January 25, 1805,? and of February 20, 1812,’ recognize 
the existence of deputies of the sheriff. In Lessee of Anderson v. 
Brown, 9 Ohio R. 151, and Lessee of Haines v. Lindsey, 4 Ohio R. 
88, his power to execute all ministerial acts by deputy, is estab- 
lished as undoubted, even before any authority was vested in him 
by statute. The act was executed in one of these cases as early 
as 1799. 

By the act of 1818,‘ the sheriff of any county might appoint 
one or more deputies, by warrant, under him. No approval of 
such deputy was necessary. The act of February 17, 1831,° re- 
pealing this act, and now in force, makes an approval necessary. 

In Ohio, by the act of February 17, 1831, the sheriff of any 
county may appoint one or more deputies, to be approved by the 
court of common pleas or associate judges of such county. In 
Indiana, he may appoint such and as many deputies as he may 
find necessary.’ 

In Qhio and Indiana, the appointment of every deputy sheriff 
must be evidenced by a certificate thereof, in writing, signed by 
the principal sheriff. In Indiana, this appointment must be filed 
in the office of the clerk of the circuit court.* 


II. OATH OF DEPUTY. 


In Ohio, the deputy must, previous to entering on the duties of 
his appointment, take an oath or affirmation faithfully to perform 
the duties of his appointment.’ In Indiana, he must take a like 
oath as is required from the sheriff, and must file a certified copy 
thereof in the clerk’s office of his county. If he executes any of 
the duties of his office, without having taken or filed such oath, he 
will be deemed guilty, in Indiana, of a misdemeanor, punishable 
by fine not exceeding one thousand dollars, upon conviction in 
any court of competent jurisdiction." 


(1) 1 Chase’s Sts. 198. (6) Swan’s Sts. 284. 

(2) Ibid, 487. (7) Rev. Sts. of Ia. 658. 

(3) 2 Chase’s Sts. 783. (8) Ibid, 658; Swan’s Sts. 285. 
(4) Tbid, 1039. (9) Swan’s Sts. 285. 


(5) Swan’s Sts. 284. (10) Rev. Sts of Ia. 658, 109, 110. 
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IV. BOND OF DEPUTY. 


In Ohio and Indiana, every principal sheriff may take such 
bond to himself, with such surety as he may deem necessary or 
require, of any person whom he has appointed deputy sheriff, to 
secure the faithful discharge of the duties of his appointment.' 
This bond is solely for his own security, and does not discharge 
his liability or that of his sureties, for the neglect of duty or mis- 
conduct in office, of any deputy.? 

The following is the form of an indemnity bond from the 
deputy to the sheriff: 


Know all men by these presents, that we, A. B.C. D., and H. F., are 
held and firmly bound unto G. H., sheriff of the county of , in the State 
of , in the sum of dollars, lawful money of the United States, to 
be paid to the said G. H., his executors, or administrators, or assigns, for 
the payment whereof well and truly to be made, we bind ourselves jointly 
and severally, our and each of our heirs, executors, and administrators 
firmly by these presents. 

Sealed with our seals, and dated the day of Heel Ds : 

The condition of the above obligation is such, that whereas the said A. B. 
ig and has been, at his special instance and request, appointed deputy sheriff 
according to law, under and by the said G. H. sheriff of the said county of 
, in and for the said county of ; now if the said A. B. shall well 
and truly, in all things, perform and execute the duties of deputy sheriff in 
and for said county of , during his continuance in said office, by virtue of 
said appointment, and shall save and keep harmless and indemnified the said 
G. H., his executors and administrators, of and from all actions, suits, trou- 
bles, costs, charges, and expenses whatsoever, on account or by reason of any 
malfeasance, misfeasance, or nonfeasance of him, the said A. B., in his said 
office of deputy sheriff, then this obligation to be void, otherwise to remain in 
full force and virtue. 


A. B., [Seal.] 
C. D., [Seal.] 
Signed, sealed, and delivered H. F., [Seal.] 


in presence of 


V. APPOINTMENT IN KENTUCKY. 


In Kentucky, the existence of an under sheriff and deputies, is 
recognized in many parts of the statute law ; but no direct provi- 
sion is made for their appointment. The law before set forth, as 


(1) Swan’s Sts. 285; Rev. Sts. of Ia.658. (2) Ibid. 
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to the oath to be taken by the sheriff, applies to them. The 
deputy must take the necessary oaths of office before he can act 
for the principal. Yet, although he does not take the oaths, if he 
acts by virtue of an appointment from the sheriff, he is deputy de 
facto, and the process issued to him as such cannot be invalidated 
by the parties thereto or others.?_ The sheriff may take a bond of 
indemnity from the deputy, as in Ohio and Indiana. 

No law exists in Kentucky, abolishing the common-law rule 
that the deputy may be appointed by parol, unless this provision 
as to the oath may be considered as requiring that no deputy can 
be regularly appointed, except through the medium of an order of 
the county court? Certain it is, that the records of the court 
must show that the oaths were taken, and the justices of the 
county court, although the sheriff may appoint his own deputies, 
are not bound to qualify the deputies appointed, if they are not 
competent and of good character.‘ 


VI. REVOCATION OF APPOINTMENT. 


In Ohio, Kentucky, and, it would seem, in Indiana, the appoint- 
ment of a deputy sheriff may be revoked, and the deputy may be 
removed, at the will of the principal, without the codperation or 
knowledge of the court. 

As the deputy sheriff is appointed only during the pleasure of 
the sheriff, he ceases to be such the moment that will is deter- 
mined, either by the removal, death, or resignation of the person 
under whom he holds his appointment, or by any other event 
which puts an end to the functions of the principal.® 


VII. POWER OF DEPUTY. 


The deputy, when duly qualified, may perform any and all of 
the duties appertaining to the office of the principal.” He cannot 
be restricted in his power ; public utility requires that, while the 
people confide in one who is ostensibly a public officer, there 
shall not be a contract between the principal and the deputy, 


(1) Com’th. v. Arnold, 3 Litt. R. 315; v. Justices, 3 B. Mon. 198; Swan’s Sts. 


Prague v. Culver, 5 Litt. R. 132. 285. 
(2) Com’th. y. Arnold, 3 Litt. R. 315. (6) Watson on Shff. 32; Boardman y, 
(3) Com’th. v. Arnold, 3 Litt. R. 315. Halliday, 10 Paige R. 223; Lessee of 
(4) Day v. Justices, 3 B. Mon. 198. Anderson v. Brown, 9 Ohio R. 151. 


(5) Prague v. Culver, 5 Litt. R. 132; Day (7) Swan’s Sts. 285; Rev. Sts. of Ia. 658 ; 
Ellison v. Stevenson, 6 Mon. R. 276. 
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which converts the latter into a private agent. He differs from a 
mere assistant or person deputized only for some particular duty.! 

A deputy sheriff cannot appoint a general deputy, or confer 
any authority upon him to act as such. But a deputy or bailiff 
may empower another to do a particular act, and the act, if done 
in pursuance of the authority, is valid.2 An infant may be 
deputed to serve a particular writ,? but cannot act as a general 
deputy. 


VII. SPECIAL DEPUTY. 


In Kentucky, when the execution of any original or mesne 

process, which comes to the hands of any sheriff or deputy sheriff, 
or the sergeant of the court of appeals or his deputy, is resisted 
by force, evasion, concealment, or otherwise, it is lawful for said 
sheriff or sergeant, by a written instrument, to empower any 
discreet person to execute said process. The person so empow- 
ered must, upon the execution thereof, make return upon the 
back of the instrument by which he was empowered to act; and 
the sheriff or sergeant, by himself or one of his deputies, shall 
thereupon return the process executed. The said execution is as 
good to all intents and purposes as if the same had been executed 
by the sheriff or sergeant, or one of his regularly-constituted _ 
deputies. The person, thus specially deputized, must make his 
return upon oath ; and the sheriff or sergeant must return with 
the process the written authority of his specially-authorized 
deputy, together with his return thereon, and incurs the same 
responsibilities as if he had executed the process himself, for a 
false return or otherwise.’ 
- In Indiana, persons may be deputed by any sheriff to do any 
particular acts pertaining to his office,’ and their appointment 
need not, as that of a deputy sheriff, be in writing under the hand 
of the sheriff, or be filed in the office of the clerk of the circuit 
court.® 

No provision is made in Ohio for appointing such special 
deputy ; and although the power existed at common law, it may 
well be doubted whether the enactment in Ohio, requiring an 


(1) Ellison v. Stevenson, 6 Mon. R.2773; (4) 2 Moreh. and Brs. Dig. 1469; Act of 
Morton v. Sims, Hob. 12. 1828. 

(2) 1Salk. 96 ; Sergt.v. George,5 Litt.R. (5) Rev. Sts. of Ia. 658. 
198 ; Hunt v. Burrell, 5 Johns. R.137. (6) Ibid. 

(3) Moore v. Graves, 3 N. Hamp. R. 408. 
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approval by the court, or judges, of all deputies, does not abrogate 
in that state the common-law rule, except in cases specially 
provided for. 


IX, APPOINTMENT OF DEPUTY OF CORONER. 


In Ohio, the act of February 21, 1846,' provides, that whenever 
it is the duty of a coroner to act as sheriff, on account of a 
vacancy in the office of sheriff, he shall have the same authority 
to appoint deputies as is conferred by law upon sheriffs. Said 
appointment, when so made, must be approved, and in the same 
manner as an appointment by the sheriff. The said coroner, 
when so discharging the duties of sheriff, has the same power to 
take bond and security from such deputy, and is answerable for 
the neglect of duty or misconduct in office of such deputy, in the 
same manner and degree. Such deputy must take the same 
oath or affirmation, and has the same power, and is subject to 
the same duties as is, or may be, provided for by any law in force 
at the time, in case of deputies appointed by sheriffs. 

No express provision is made either in Kentucky or Indiana, 
for an appointment of deputies by a coroner. Although, while 
performing the duties of coroner only, he must act in person, yet 
when, by reason of a vacancy in the office of sheriff, he becomes 
in fact sheriff, it would seem that he must have all the authority 
of sheriff to appoint deputies, without any express enactment to 
that effect, and that the above provisions of the statute of Ohio 
contain the law of his power at such time, in Indiana, or any 
other state where he succeeds the sheriff upon a vacancy hap- 
pening. 


(1) Vol. XLIV, O. L. 52. 
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CHAPTER V. 


APPOINTMENT OF JAILER. 


SECTION [. APPOINTMENT OF JAILER IN OHIO AND INDIANA. 
Il. ARREST OF SHERIFF. 
UI. APPOINTMENT OF JAILER IN KENTUCKY. 
IV. DUTIES OF JAILER IN KENTUCKY. 


I, APPOINTMENT OF JAILER IN OHIO AND INDIANA. 


In England, the jailers have been, and still are, the servants of 
the sheriff. In Ohio, the sheriff, or, in case of his removal, death, 
or disability, the person by law appointed to supply his place, has 
charge of the county jail of his county, and of all persons, by law, 
confined therein. The jailer, or keeper of the jail, unless the 
sheriff elects to act as jailer in person, is a deputy appointed by 
the sheriff, and approved of by the court of common pleas, as in 
the case of other deputies. Such jailer must take the necessary 
oaths before entering on the duties of his office. But, during 
the vacations of the court of common pleas, if the jailer dies, or 
is removed, or comes under any other disability, or refuses to act, 
or is discharged by the sheriff for misconduct, the sheriff may ap- 
point a jailer for the time, who shall discharge the same duties 
and incur the same liabilities as if regularly appointed.’ 

In Indiana, the sheriff of the county, by himself or deputy, must 
keep the jail of the county, and is responsible for the manner in 
which the same is kept.? If the sheriff does not himself keep it, 
the deputy, who acts as jailer, must be qualified in the same man- 
ner as has already been detailed, in case of other deputies. 

It results, from the fact of the jailer being the deputy merely of 
the sheriff, that the sheriff is responsible for the conduct of the 


(1) Vol. XLI, O. L. 74, 76. (2) Rev. Sts. of Ia. 1017. - 
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jailer.|. For an escape suffered by the jailer, the action must be 

brought against the sheriff, and cannot be brought against the 
So Oo (me) 3 

jailer, unless, perhaps, in case of a voluntary escape.’ 


Il, ARREST OF SHERIFF. 


In Indiana, it is enacted that all writs and warrants command- 
ing the arrest of the sheriff of any county, must be served by the 
coroner, or other person to whom the same may be legally direct- 
ed; and such sheriff shall be committed to the jail of the county 
of which he is sheriff by the coroner. And that such coroner 
shall, during the continuance of the imprisonment of such sheriff, 
have the custody of such jail and of the prisoners therein, and 
shall discharge the duties of sheriff until such sheriff is legally 
discharged out of such custody.’ 

In Ohio, no provision is made by law for this case, unless the 
the imprisonment of the sheriff can be considered as causing a 
disability, which creates a vacancy to be filled by the coroner. 
But as this disability only arises upon his commitment, until the 
consummation of which he is certainly sheriff, it is a question of 
some difficulty to determine where he shall be imprisoned. He is 
only privileged from arrest, while attending court, and going to 
and returning from court.* By the act of January 5, 1805,° it was 
enacted, that if the sheriff, for any cause, was committed to jail, 
the coroner should, by himself or such other person as he might 
appoint, be keeper of the jail during the time the sheriff remained 
a prisoner, These words are not found in the act of February 
25, 1824, or any subsequent statute of Ohio. It was decided in 
New York, prior to the revised statutes of that state, which make 
provision for this case, that a sheriff may be arrested for debt, but 
that the coroner cannot commit him to the jail of the county; if 
he does, it is an escape ;—that the case of his.escape was a casus 
omissus in the statute book, and was left as at common law, by 
which the coroner is bound to find some other place within the 
county for the sheriff’s imprisonment.’ Such, it would seem, is 
the law applicable to this question in Ohio. 


(1) Vol. XLI, O. L. 76. (4) Swan’s Sts. 76. 
(2) 3 Co. 44, 52; 2Salk. 441; 3 Ibid, 18. (5) 1 Chase’s Sts. 487. 
(3) Rev. Sts. of Ia. 659. (6) Day v. Brett, 6 Johns. R. 22. 
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UI. APPOINTMENT OF JAILER IN KENTUCKY. 


Prior to the constitution of Kentucky, adopted in 1799, the 
sheriff was in legal estimation the jailer; he was responsible for 
the jailer, and bonds for keeping the prison rules were taken to 
him. By the constitution of 1799 and subsequent laws, the office 
of jailer has, in Kentucky, assumed an independent attitude, not 
under the control of the sheriff, and exercised by a different 
officer.’ 

The constitution provides, that the county courts shall be au- 
thorized by law to appoint jailers. The act of December 19, 1799,? 
provides, that it shall be the duty of the respective county courts, 
as often as it shall be necessary within their counties, to appoint 
county jailers. Any person so appointed must, before he enters 
on the duties of his office, take such oath and enter into such bond, 
with security, as may be required by law, and shall continue in of- 
fice agreeably to the rules and regulations prescribed by law. By 
the act of 1812, this bond must be executed in the county court, 
with one or more approved securities, in at least the sum of one 
thousand dollars, and as much more as the said court may deem 
proper, payable to the commonwealth, conditioned for the faithful 
discharge of the duties of the office of such jailers.2 The act of 
1799, also provided that the appointment of all jailers should be 
for and during the pleasure of the court by whom they are ap- 
pointed. The act of 1802,‘ enacted that the several county courts 
should have full power to remove the keepers of the county jails, 
whenever it appears to them that such jailers have been guilty of 
neglect of duty. It has been decided, that the effect of the latter 
statute is to take away from the county courts all power of re- 
moval, except for neglect of duty; that their action in making 
the removal is judicial, and subject to appeal or writ of error.’ 

A bond obtained by the sheriff for payment of a debt from one, 
who is in jail under another demand, is not void, as made with 
one in his custody, since he has no control of the jail.° 


IV. DUTIES OF JAILER IN KENTUCKY. 


The rules and principles, which governed the sheriff while per- 


(1) Wallace v. Pickett, 3 Bibb R. 199: (4) 3 Litt. 69. 

Curry v. Duncan, 4 Bibb R. 461. (5) Gorham v. Luckett, 6B. Mon. R. 146, 
(2) 2 Litt. 294. (6) Curry v. Duncan, 4 Bibb R. 461. 
(3) 2 Moreh. and Brs. Dig. 863. 
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forming the duties of jailer, now govern the jailer. A bond which 
would have been void if taken by the sheriff, is now void if taken 
by the jailer.'. At common law, a bond executed by sureties, 
while under no duress, is valid and binding as to them, although 
it may not be valid as to the principal, by reason of his being in 
duress. But the statute of Kentucky declaring void all bonds, 
taken by sheriffs by virtue of their office, when not according to 
the statutes, embraces jailers. A bond there taken for the prison 
rules, by a jailer, reciting that the debtor was charged in execu- 
tion, when he was not so charged, but had been surrendered by 
his bail, is void both as to the securities and principal therein.? 

The duty of the jailer is to receive a prisoner, when committed 
to him by the sheriff, and dispose of him in the manner provided 
by law. He has the care and custody of the prisoner, but has no 
authority to collect or receive the money due on the execution.’ 
The sheriff, and not the jailer, has the authority to receive the 
money, in case the prisoner pays the amount of the execution, or 
in case of a tender of slaves or personal property, to receive them 
and discharge the execution.‘ 

By the act of February 4, 1812, the jailers in the commonwealth 
of Kentucky are authorized to take bond or’ bonds to themselves 
for the prison rules and special bail, when any one is imprisoned 
for want of such bail, under the same regulations as sheriffs, and 
for the same fees. A jailer has no right to take a recognizance 
in a criminal case. The act of 1812° applies only to civil cases.° 

Whenever a prisoner escapes out of the prison rules, the jailer, 
to whom a prison-rules bond has been given, must, upon request, 
assign the bond to the creditor, or to his or her legal representa- 
tives.’ In an action against the jailer for refusing to assign the 
bond, the declaration must allege an escape; an allegation “that 
the debtor did depart without the prison rules and bounds and go 
at large, contrary to the condition of the bond,” is not sufficient.’ 
But, in a suit on the bond, no allegation of an escape is necessary.? 

The assignment of such a bond by the jailer, and acceptance of 
it by the creditor, does not impair his right of action against the 
jailer, if the bond is void.'° 


(1) Wallace vy. Pickett, 3 Bibb R. 199; (6) Com’th v. Lee, 3 J. J. Marsh. 698. 


Jones v. Turner, 5 Litt. 147. (7) 2 Moreh. aud Brs. Dig. 863. 
(2) Jones vy. Turner, 5 Litt. R. 147. (8) Barns v. Williams, 2 Bibb R. 562; 
(3) Wallace v. Pickett, 3 Bibb R. 199. Brashear vy. Stothard, 4 Bibb R. 265. 
(4) Prather v. Beeler, 3 Bibb R. 375. (9) Ficklin v. Clay,1 A. K. Marsh. 63. 


(5) Moreh. and Brs. Dig. 862. (10) Com’th. vy. Gower, 4 Litt. R. 279. 
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A jailer is bound to “attend on the circuit court, held in his 
county, when required, and execute the commands of the court.” 
He is not bound to constant attendance. He may perform this 
duty by his deputy. When he is summoned as a witness, he can- 
not attend by deputy, and has a right to charge his attendance 
upon the party summoning him, which charge may properly be 
taxed in the bill of costs against the adverse party, if adjudged 
to pay costs.! 

In an action on a jailer’s bond, for an escape, the plaintiff can 
only recover the damages he has actually sustained. Under sta- 
tutes of England and Kentucky, in an action of debt, as there pro- 
vided for, the plaintiff may recover the entire amount of the exe- 
cution.? The bond of the jailer may be put in suit by any person 
injured by the acts of the jailer, and shall not be discharged 
until the whole penalty is recovered.’ 

In Kentucky, the sheriff is in no case responsible for the conduct 
of jailers. But, where any jailer is committed to jail, it is the 
duty of the sheriff of the county where such commitment takes 
place, to perform all the duties which are enjoined by law on 
jailers, in relation to defendants in custody.‘ 

Jailers, in Kentucky, must reside in the jail, or so near thereto 
as to give their personal care and attention, at all times, to the 
jail and its inmates. If they fail or refuse to live in the jail, or as 
near as the county court requires, not exceeding in any case the 
distance of two hundred yards, the county court shall remove 
them.’ 


(1) Ellison v. Stevenson, 6 Mon. 277. (A) 2 Moreh. and Brs. Dig. 863. 
(2) Bernard vy. Com’th, 4 Litt. R. 148. (5) Loughb. Dig. 351-2. 
(3) 2 Moreh. and Brs. Dig. 863. 
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CH APE «Va. 
SHERIFF OF THE SUPREME COURT OF INDIANA. 


SECTION I. APPOINTMENT AND DUTIES OF SHERIFF OF SUPREME COURT. 
Il. DUTIES OF SHERIFFS OF COUNTIES AS HIS DEPUTIES. 


J, APPOINTMENT AND DUTIES OF SHERIFF OF SUPREME COURT. 


Tue supreme court of Indiana is holden at Indianapolis. It 
has the power to appoint its own sheriff, who may be removed at 
any time by said court for inefficiency, neglect of duty, or mal- 
conduct in office.! This executive officer is called the sheriff of 
the supreme court. 

When a vacancy occurs in vacation, any two of the judges of 
the supreme court may supply such vacancy, as the same could be 
done in term. When any sheriff of the supreme court is inter- 
ested, or is not an indifferent person, as to any particular cause, 
matter, or proceeding, the duties respecting the same shall be 
performed by such suitable person as the court shall appoint for 
that purpose, who shall execute such bond as the ceurt may re- 
quire. This bond must be, with two or more sufficient securities, 
to be approved by the court, conditioned for the faithful discharge 
of the duties of his office. He must also take an oath, similar to 
that taken by the sheriff.’ 

Said sheriff shall, by himself or deputy, do and perform all the 
duties of said office required by law, and execute all writs and 
process issued out of the supreme court, whether the same 
be issued in term or vacation. He shall attend said court in 
term, in such manner as the court shall direct, and execute 
all orders thereof, and discharge all the duties in relation to 
said court, which the sheriffs of the several counties are re- 
quired to perform in relation to the circuit courts. He is sub- 
ject to all the penalties, forfeitures, amercements, liabilities, 


(1) Rev. Sts. of Ia. 103. (2) Rev. Sts. of Ia. 643-4, 108. 
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rules, process, and proceedings, for malconduct in office, and for 
neglect, failure, and refusal to discharge his duties, as the sheriffs 
in the circuit courts.! 


Il. DUTIES OF SHERIFFS OF COUNTIES AS DEPUTIES OF THE SHERIFFS 
OF THE SUPREME COURT. 


The sheriffs of the respective counties are, within their coun- 
ties, by virtue of their offices, deputies of the sheriff of the su- 
preme court, without giving further bond or surety. They must 
serve and execute all writs, process, rules, and orders, directed or 
issued out of the supreme court, which may be delivered to them 
by the sheriff, in such manner as such writs, process, rules, and 
orders are required by law to be served’and executed; and such 
sheriffs respectively and their sureties are liable for any nonfea- 
sance, misfeasance, or malfeasance in their said office, in respect 
of any of their duties in regard to the same. In all cases in 
which the sheriff of any county is interested or not indifferent, the 
coroner of such county may act as the deputy of the sheriff of the 
supreme court, and he and his sureties are subject in such case to 
the same liabilities as if he were the sheriff of such county. 
Whenever the sheriff of any county becomes liable for any money 
or damages to any party to any suit or procedure in the supreme 
court, by reason of any misconduct, or refusal, or failure to per- 
form any duty as such deputy, the party injured thereby may have 
an action for his use against such sheriff and sureties on his offi- 
cial bond.’ 

When any writ, process, rule, or order comes into the hands of 
the sheriff of the supreme court, he may transmit the same by 
mail to the sheriff of any county, or the coroner, as the case may 
be, to be executed. The latter, having received the same, may 
inclose it in a letter, directed to the sheriff of the supreme court, 
and deposit it in the postoffice at his county seat, ten days before 
the return day thereof, and by so doing he shall be exonerated 
from any liability for failure to return the same. If any moneys 
are to be returned with such writ or process, he may transmit the 
same by mail with said writ; but the testimony of the postmaster, 
that the same was duly mailed, is necessary to exempt him from 
liability. The clerk of the supreme court must pay the postage 


(1) Rev. Sts. of Ia. 644. (3) Rev. Sts. of Ia. 644. 
(2) Ibid, 644-5; Acts of 1847-8, p. 64. 
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incurred in the transmission of all such writs, process, rules, or 
orders to the different parts of the state, and also the postage in- 
curred in returning the same, and all moneys collected thereon. 
It is his duty, when he delivers such writ, process, rule, or order 
to the sheriff of the supreme court, to pay said sheriff the amount 
of the postage required for its transmission, and to pay to said 
sheriff, upon the return thereof, the amount of postage charged 
thereon." 

The sheriff of a county, who receives a writ from the sheriff of 
the supreme court, makes his return to the latter, who returns it 
to the supreme court. If the writ is a ca. sa., the sheriff of the 
county must confine the party arrested thereon in the jail of his 
county. A removal of the party out of his county is an escape, 
for which the sheriff of the county, not the sheriff of the supreme 
court, is liable. The authority of the sheriffs of the counties as 
to writs from the supreme court is not conferred, and cannot be 
revoked or abridged by the sheriff of the supreme court.? 

In Ohio, the supreme court sits in each county of the state once 
in each year. The sheriff of each county must attend the ses- 
sions, and execute all the writs, process, and orders of the supreme 
court of his county.® 


(1) Rev. Sts. of Ia. 645; Acts of 1847-8, (2) McGruder v. Russell, 2 Blackf. R. 18. 
p. 74, (3) Swan’s Sts. 856. 
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CHAPTER VII. 


SERGEANT OF THE COURT OF APPEALS AND GENERAL 
COURT OF KENTUCKY. 


SECTION I. APPOINTMENT OF SERGEANT OF THE COURT OF APPEALS. 
Il, APPOINTMENT OF SERGEANT OF THE GENERAL COURT. 


I. APPOINTMENT OF SERGEANT OF THE COURT OF APPEALS. 


Ar the first organization of the court of appeals in June, 1792, 
the sheriff of the county in which the court was held was consti- 
tuted an officer of the said court, and required to attend the same 
with a sufficient number of deputies accordingly.!. This continued 
to be the law, under the act of 1796, by which he and his deputies 
were bound to act as sheriff, tipstaff, and crier.? Under the latter 
law, the court was to be held at the courthouse in Frankfort. 

The act of February 11, 1809, repeals so much of every act as 
requires or authorizes the sheriff of Franklin to attend the court 
of appeals. By that act, the office of sergeant of the court of 
appeals was established, to which office, it was enacted, some fit 
person should be appointed and commissioned as the constitution 
directs ; that is, he must be nominated, and by and with the advice 
and consent of the senate, appointed by the governor. He holds 
his office during good behavior; must take the oaths prescribed 
by the constitution, and must enter into bond, with security to be 
approved by the court of appeals, in the office of the clerk of that 
court, in the penalty of ten thousand dollars, conditioned for the 
faithful discharge of the duties of his office. It must be payable 
to the commonwealth of Kentucky ; and for any breach thereof, or 
any defalcation in office, the same proceedings may be had as 
were authorized by the laws in force February 11, 1809, on the 
bonds given by sheriffs for the general discharge of the duties 
of their office. He must attend the court of appeals, and perform 


(1) 1 Litt. 102. (2) Ibid, 561. 
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the same duties as are required of the sheriff of Franklin county ; 
and for so doing, the court of appeals may make him a reasonable 
allowance, which shall in no case exceed two dollars per day.’ 

He may appoint as many deputies as he thinks proper, such 
deputies being approved by the court of appeals, and he being 
responsible for their conduct.’ 

The same act, reciting that the difficulty of conveying the pro- 
cess of the court of appeals to the sheriffs of remote counties in 
the commonwealth is in many instances great, and much delay, 
injustice, and vexation are occasioned thereby, for remedy thereof, 
enacts, that it shall be lawful for the clerk of the court of appeals, 
at the request of any party, to direct any process of that court to 
the sergeant, whose duty it shall be to execute the same; and for 
so doing, he shall receive the same fee, and for neglecting it, be 
subject to the s&me penalty, as the sheriff. He shall moreover 
receive the sum of three cents for every mile which he shall neces- 
sarily travel in executing process ; but if more than one defendant 
is included in such process, the sergeant shall receive mileage only 
for that one whose place of residence is most distant from the 
capital; the mileage, in all cases, is to be computed from the 
capital to the place of residence of the defendant, unless he has 
been found, and the process executed on him, in some place less 
remote, and in that case from the capital to that place. The party 
requiring process to be directed and executed to the sergeant, is 
liable to pay him therefor, in the same manner as sheriffs’ fees are 
payable and collectable. It is in the discretion of the court of 
appeals whether they will permit the mileage to be taxed in the 
bill of cost.’ 

The same act expressly provides that nothing therein contained 
shall be construed to authorize the sergeant to execute any writ 
of execution for costs. Hence, if such a writ be executed by him, 
either upon a replevin bond or otherwise, the surety in his official 
bond cannot be made liable for its nonpayment to the proper 
party.’ 

Process which is not on special request directed to the sergeant, 
must be directed and executed as if this act had never passed. 


(1) 2 Moreh. & Brs. Dig. 1445. (4) Hardin v. Handley’s Ex’rs, 1 J. J. 
(2) Ibid, 1446. Mar. 301. 
3) Ibid. 
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Il, APPOINTMENT OF SERGEANT OF THE GENERAL COURT. 


By the act of 1812, the sergeant of the court of appeals acted 
as sheriff of the general court. By the act of January 26, 1841,} 
so much of all laws as required or authorized the sergeant of the 
court of appeals to attend the general court, or to execute any 
process of said court, was repealed. The office of sergeant of the 
general court was thereby established, to which office some fit 
person, it was declared, should be appointed and commissioned 
as the constitution directs. He holds his office during good beha- 
vior, must take the oath prescribed by the constitution, and enter 
into bond, with security, to be approved by the court, in the pen- 
alty of not less than ten thousand dollars, conditioned for the 
faithful discharge of the duties of his office, payable to the com- 
monwealth of Kentucky. For any breach thereof, or any defalca- 
tion in office, the same proceedings may be had as are authorized 
by the laws then in force on the bonds given by sheriffs for the 
general discharge of the duties of their oflice. . 

It is the duty of the said sergeant to attend the general court 
and perform the same duties as are by law required of the sergeant 
of the court of appeals (in the service of the process of said court 
and the performance of ministerial duties in reference to said 
court); for which he is entitled to the same fees then allowed to 
the sergeant of the court of appeals, and recoverable in the same 
manner. 

The sergeant of the general court may take the oath of office 
in the general court, and appoint a deputy or deputies, by the 
approbation of said court, in the same manner as the sergeant of 
the court of appeals.’ 


(1) Lough. Dig. 544. (2) Ibid. 
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“ CHAPTER I. 
GENERAL POWERS AND DUTIES OF THE SHERIFF. 


SECTION I. GENERAL POWERS AND DUTIES IN ENGLAND. 
Ul. GENERAL POWERS AND DUTIES IN OHIO. 
i. GENERAL POWERS AND DUTIES IN INDIANA. 
IV. GENERAL POWERS AND DUTIES IN KENTUCKY. 


I. GENERAL POWERS AND DUTIES IN ENGLAND. 


Tue sheriff in ancient times in England derived his authority 
from his patent. This patent declared that the king had com- 
mitted to him the custody of the county; and thereby he had not 
only the charge or keeping of the king’s rights of his crown within 
his county, but also the keeping of the peace; and had power to 
levy posse comitatus, that is, so many men as he should think meet 
to go with him to apprehend traitors, felons, rioters, and the like 
offenders against the peace; or to execute the king’s writs or 
process, or the precepts or warrants of the king’s justices. And 
also he had the custody of all the common jails in the county 
committed unto him. Besides he had the administration of 
justice committed to him within his county, as within his term, to 
inquire of and deal with matters touching the king himself, and 
with matters concerning the commonwealth, as also in their 
county courts, to hear and determine particular suits and matters 
between party and party.' Coke? ascribes to him a treble cus- 
tody, to wit, of the life of justice, of the life of the law, and of the 
life of the republic; of the life of justice, to serve process and to 


(1) Dalton on Shffs. 5. (2) Notes upon Lyttelton, 168. 
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return indifferent juries for the trial of men’s lives, liberties, lands, 
and goods; of the life of the law, to make execution, which is 
the life of the law ; and of the life of the republic, to keep the 
peace, etc. 

Dalton divides the authority and power of the English sheriff 
into absolute, or judicial, and ministerial. A later English work’ 
divides the office of the sheriff in England into ministerial, fiscal, 
and judicial. In most of the United States, the office of the 
sheriff may be embraced under the one head of ministerial. He 
holds no court, and no longer acts as treasurer for the common- 
wealth. In Ohio and Indiana he acts neither in a judicial nor a 
fiscal capacity. In Kentucky, he still acts in a fiscal capacity, 
and collects the revenue of his county. 


Tl. GENERAL POWERS AND DUTIES IN OHIO. 


The general powers and.duties of the sheriff are thus set forth 
in the statutes of Ohio:? “It shall be the duty of every sheriff to 
preserve the public peace; to cause all persons guilty of any 
breach thereof, within his knowledge or view, to enter into recog- 
nizance, with sureties, for keeping the peace and appearing at 
the succeeding term of the common pleas of the proper county, 
and to commit to jail in case of refusal; and he shall return a 
transcript of his proceedings, with the recognizance by him taken, 
to the court aforesaid ; and shall execute all warrants, writs, and 
other process to him directed by the proper and lawful authority ; 
and shall attend upon all courts of common pleas, and the 
supreme court of the county, during their session ; and shall have 
power to call to his aid, in the execution of the duties herein and 
by law required, such person or persons or power of the county 
as may be necessary.” “It shall be the further duty of the she- 
riff of every county, to take charge of all persons committed to 
prison, and see that they are safely kept and supplied with neces- 
sary sustenance, agreeably to law; and shall, by himself or deputy, 
at all times attend to the jail of the county, for the purposes 
aforesaid.’ 


Il. GENERAL POWERS AND DUTIES IN INDIANA. 


The law of Indiana provides‘ that “It shall be the duty of each 
sheriff within the county for which he shall have been chosen: 


(1) Sewell on Shffs. 7. (3) Act of 1824, sect. 4, Swan’s Sts. page 
(2) Act of 1824, sect. 2, Swan’s Sts. page 856. 
856. (4) Rev. Sts. chap. 38, sect. 73, page 657. 
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1. To arrest without process all persons who, within his view, 
shall offend against the laws of this state, by breaking or disturb- 
ing the peace, or committing any offense punishable by the 
criminal laws of this state, and to take the person or persons thus 
arrested before the nearest competent justice of the peace of his 
county, and detain him in his custody, until the cause of such 
arrest can be investigated and determined before such justice of 
the peace. 

2. To prevent, quell, and suppress all affrays, breaches of the 
peace, riots, routs, and insurrections which may come to his 
knowledge. 

3. To pursue and commit to the common jail of the county all 
felons and traitors. 

4. To execute all writs, warrants, and process of any kind, 
which, by law, shall appertain to the duties of his office, and 
which shall be directed to him by legal authority. 

5. Tc attend all courts of record at their respective terms or 
sessions in his county, either in person or by deputy legally 
appointed and qualified. 

6. He shall have the custody of the jail of his county, and the 
prisoners in the same ; and 

7. Shall do and perform all other acts and duties which may be 
required of him by law.” 


IV. GENERAL POWERS AND DUTIES IN KENTUCKY. 


The following pages will develop more specifically the powers 
and duties of the sheriff, and exhibit how far the office of sheriff 
under the statutes of Kentucky differs from the same office under 
the statutes of Ohio and Indiana. Two important differences 
have already been pointed out—the one, that in Kentucky the 
sheriff has not the custody of the jail—and the other that, in addi- 
tion to the above duties, the sheriff in Kentucky receives and 
collects the taxes due to the commonwealth, and must also 
collect all levies, fines, forfeitures, and amerciaments, and all 
officers’ fees.! 

By the common law, a sheriff of one county has no power or 
authority within another county. Yet, if the sheriff was com- 
manded by writ to carry his prisoner out of his county, and 
conveyed him through divers counties to the place appointed, he 


(1) 1 Moreh. and Brs. Dig. 1460. 
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was in the custody of the first sheriff in every one of those coun- 
ties. So if a prisoner of his own wrong made an escape, and fled 
into another county, the sheriff or his officers, upon fresh suit, 
might take him again in another county.' He might also, while 
out of his county, make a panel, or make any return,’ or assign a 
bail bond.? But he cannot do so while out of the jurisdiction of 
the government under which he holds his office.‘ 

The special provisions of the laws of Ohio, Indiana, and Ken- 
tucky, by which the sheriff can act out of his own county, will be 
hereafter noted. 


(1) Dalt. 23; Plowd. 37 a. (3) Rosita ets 
(2) Dalt. 22. (A) Dalt. 22, 23. 
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CHAPTER II. 


FORM AND DIRECTION OF MESNE OR ORIGINAL PROCESS. 


SECTION I. NATURE OF WRITS. 
Il. STYLE OF PROCESS. 
iif. FORM OF WRITS. 
IV. INDORSEMENT ON WRITS. 
V. TO WHOM WRITS ARE DIRECTED. 
VI. WRITS OF COURT FROM ONE COUNTY TO ANOTHER COUNTY. 
Vil. ALIAS OR PLURIES WRIT. 


Tur most onerous and important duty of the sheriff, is that of 
executing all warrants, writs, and other process, directed to him 
by the proper and lawful authority. 


I, NATURE OF WRITS. 


Writ, originally, in its ordinary acceptation, meant the king’s 
precept in writing, under seal, issuing out of some court to the 
sheriff or other person, commanding something to be done touch- 
ing a suit or action, or giving commission to have it done. _ Pro- 
cess is the means of compelling the defendant to appear in court.’ 
Process is, in England, either original, mesne, or final, according 
to the different stages of the suit. Mesne process in Ohio, Indi- 
ana, and Kentucky, is in fact original process, and is the beginy 
ning of a suit. 

Process is also divided into bailable and non-bailable, or ser- 
viceable process. Warrant is usually applied to process in crim- 
inal cases. 


II, STYLE OF PROCESS. 
In Ohio the style of all process is, ‘The State of Ohio;”? in 


(1) Black. Com. 279. (2) Const. of Ohio, art. III, sect. 12. 
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Indiana, “The State of Indiana;”' and in Kentucky, “ The 
Commonwealth of Kentucky.” ? 


Tl. FORM OF WRITS. 


In Indiana, the forms of writs in civil actions are the same as 
have been established by law and by the practice and usage of 
the courts; but alterations therein may be made or allowed by 
the courts, when necessary to adapt them to changes in the law, 
or for other sufficient reasons; and all such changes and modifi- 
cations of writs are subject to the final control and decision of 
the supreme court. In Ohio and Kentucky the several courts 
have the power to make rules and orders for their respective 
courts.’ 

No forms of original or mesne process have been prescribed by 
law in either of these states. The following enactments have 
been made upon the subject. 

In Indiana all writs and process are issued out of the court to 
which they are returnable, by the clerk of that court, and, except 
the process of subpcena for witnesses, must be sealed with the 
seal of that court.’ In Ohio, all writs and process, issuing from 
a court of record, must be under the seal of the court, from 
whence the same issue, and run in the style of “The State of 
Ohio, county, ss,’ and are dated of the day on which the 
same issue.’ In Indiana, the impression of the seal of any court, 
by stamp on the paper or parchment, is a sufficient sealing.’ A 
writ without a seal, from a court having and using a seal, is void.® 
To this, the process of subpcena for witnesses in Indiana is an 
exception. In Illinois, a summons not under seal, will be quash- 
ed on motion.? Buta defendant cannot take advantage of this 
defect after appearance.!” 

In Indiana and Kentucky, all writs and process must bear test 
in the name of the clerk of the court issuing the same." In Ohio, 
they must bear test and be signed by the clerk of the court 
issuing the same.” 


(1) Const. of Ia. art. V, sect. 2. (8) Boal et al. v. King et al. 6 Ohio R. 11; 
(2) Const. of Ky. art. IV, sect. 4. Reeder v. Murray, 3 Pike. R. 450. 
(3) Rey. Sts. of Ja. 671. (9) Hannum v. Thompson, 1 Scam. 238 ; 
(4) Swan’s Sts. 670; 1 Moreh. and Brs. Auglinv. Nott, 1 Scam. 395. 

Dig. 490. (10) Easton v. Altium, 1 Scam. 250. 
(5) Rev. Sts. of Ta. 624. (11) Rev. Sts. of Ia. 624; 1 Litt. 302; 1 
(6) Swan’s Sts. 690. Litt. 505 ; 3 Litt. 85; 4 Litt. 171. 


(7) Rey. Sts. of Ta. 623. (12) Swan’s Sts. 690. 
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“ Witness A. B. clerk of court,” if written by the clerk 
himself, has been held, in Indiana and Kentucky, to be a sufficient 
attestation of a writ. It was decided, that the clerk need not 
subscribe it, nor sign it in any particular part of the writ. In 
Kentucky, the same form of attestation was said to be good, if 
written by an authorized deputy of the clerk.? In Ohio, process 
bearing test, thus, “ Witness my signature and the seal of our 
said court of common pleas, this 8th day of December, A. D. 
1841. <A. B. deputy clerk,” has been decided to be good. 

In Kentucky, all original and mesne process in actions at com- 
mon law, are returnable to the first day of the term of the court 
next after they issue. In Indiana, all writs of summons and of 
capias ad respondendum, may be issued by the clerk of the court, 
in which suit is brought, in vacation or in term, and must be 
made returnable to the first day of the court next after the time 
of issuing the same.’ In Indiana, all process returnable at a day 
fixed by law, shall be deemed and taken to be returnable at such 
day, although a different day may be named in said process.® 
Prior to the last enactment, it was held that a writ issued in vaca- 
tion, must be returnable to the next term, and if a term inter- 
vened, the writ was void.’ If a court is not held at any stated 
term, in Indiana, the process returnable at that term shall be 
deemed to be returnable to the term which shall be held next 
after such failure.® 

The statute of Ohio does not provide to what time original or 
- mesne process shall be returnable. It may be issued either in 
term time or vacation. When issued in vacation, it is in practice 
made returnable to the first day of the next succeeding term ; 
and when issued in term time, it is made returnable forthwith; 
that is, to the term then in being, at any time before or upon the 
last day thereof. 


IV. INDORSEMENT ON WRITS. 


In Ohio, where a plaintiff is a nonresident of the county in 
which the action is brought, he should cause the writ to be in- 
dorsed, prior to its delivery to the officer, by some responsible 


(1) Wibright v Wise, 4 Blackf. R. 137; (5) Rev. Sts. of Ia. 674, 624. 


Botts v. Williams, 5 J. J. Marsh. 62. (6) Ibid 624. 
(2) 5 J. J. Marsh. 62. (1) Shirley v. Hagar, 3 Blackf, R. 225. 
(3) Chapin v. Allison, 15 Ohio R. 566. (8) Rev. Sts. of Ia. 623. 


(4) 4 Litt. 175. 
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freeholder, resident in the county, as security for costs.'_ In Indiana 
and Kentucky, a nonresident plaintiff must file with the clerk of 
the court, where suit is commenced, a bond, with sufficient secu- 
rity, for the costs, and in Kentucky such security must be a resi- 
dent of the state.2 The suit may, however, proceed, although no 
such security is given, unless the defendant takes a rule therefor.* 
The sheriff may serve the writ, although not indorsed, for costs ;4 
but in Ohio he is not obliged to do so, if the plaintiff is a non- 
resident. 

In Ohio, the cause of action, and the amount appearing to be 
due or sworn to, as stated in the precipe or affidavit to hold to 
bail, must be indorsed by the clerk on mesne process.’ In Ken- 
tucky, the plaintiff or his attorney must indorse on the writ the 
true species of action.’ In Indiana, an indorsement must be made 
by the clerk of the name of the attorney or other person at whose 
instance the processissued.” The want of neither of these indorse- 
ments would justify a sheriff in refusing to serve a writ. 


Vv. WRIT, TO WHOM DIRECTED. 


Dalton lays down the rule, that “ By the ancient law of the land, 
all original writs (purchased at the suit of the party to maintain 
actions) are to be directed to the sheriff of the county where the 
cause of the suit doth arise; and cannot be directed to any other 
person than the sheriff, unless it be in special cases, where there 
shall be good cause of exception to or against the sheriff, and there 
the writ shall be awarded to the coroner, who then standeth in 
the place of the sheriff’* In Indiana, whenever any court, judge, 
or judges thereof, or any other tribunal or officer, is authorized and 
duly empowered to issue any writ, warrant, or process, of which 
execution or service is required by law, and no special provision 
is made by law as to the officer who shall execute the same, such 
writ, warrant, or process shall be executed by the sheriff of the 
county within which the same is to be executed.° 

In Ohio, Indiana, and Kentucky, during the time when the office 
of sheriff is vacant, all writs must be directed to the coroner. And 


(1) Swan’s Sts. 651. (5) Swan’s Sts. 651. 


(2) Rev. Sts. of Ia. 675, 676; 1 Mooreh. (6) 1 Moreh. and Brs. Dig. 322. 
and Brs. Dig. 262, 263. (7) Rev. Sts. of Ia. 624. 


(3) McVickar v. Ludlow’s Heirs, 2 Ohio (8) Dalt. 96. 
R. 259 ; Cox v. Hunt, 1 Blackf. R.146. (9) Rev. Sts. of Ia. 657, 658. 
(4) 2 Ohio R, 259. 
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process of every kind, in which the sheriff is interested, or in a suit 
to which he is a party, must be directed to the coroner.' 

In Kentucky, in any case, where there is a just exception to a 
writ being served by the sheriff, it shall be directed to the coro- 
ner.” And, in all cases where a deputy sheriff is interested in any 
suit or process issuing from any circuit or county court, the clerk 
of the court issuing the process, or before whom such suit is de- 
pending, may and shall, at the request of the adverse party, issue 
such process to the coroner of the county.’ 

The causes of exception anciently recognized, against directing 
a writ to the sheriff, were, that he was a party to the suit, or 
cousin, or otherwise of kindred or tenant to one party to the suit. 

It is the rule in England, that, where both the sheriff and coro- 
ner are parties to the suit or otherwise interested, the court will 
direct their officers to name and appoint certain persons, named 
elisors, to whom the process may be directed. In such a case the 
writ is directed to “A. B. and C. D., elisors, duly elected in our city 
of, and county of the same city,” or otherwise, as the case may be.‘ 

By recurring to a former chapter, it will be seen to what per- 
son the writ must be directed, where either the sheriff or coroner 
or both cannot execute it. 


VI. WRITS FROM COURTS OF ONE COUNTY TO ANOTHER COUNTY. 


In general, a writ will be directed to the sheriff or other officer 
of that county in whose court the suit is commenced. The court 
has no authority to issue writs to other counties, except so far as 
such authority is given by statute. In the different states, laws 
have been passed to bring within the jurisdiction of the courts of 
one county persons resident or being in other counties. 

In Ohio, if two or more persons are bound jointly, or jointly and 
severally, by any bond or writing obligatory, bill of exchange, 
promissory note, or other contract, and the persons so bound 
reside in different counties, the plaintiff in any action brought on 
the same, may file with the clerk of the court of the county in 
which either of the persons so bound resides, and against whom a 
writ of summons or capias ad respondendum shall have been di- 
rected, a precipe, directing that the proper writ be directed to the 


(1) Swan’s Sts. 859; Rev. Sts. of Ia.658; (3) 1 Moreh.and Brs. Dig. 464. 
Session Acts of Ky. of 1842, 1843, 34; (4) Dalton, 97; Sewell on Shffs. 95. 
1 Moreh. and Brs. Dig. 464. (5) Sewell on Shffs. 96. 

(2) 1 Moreh. and Brs. Dig. 463. ; 
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sheriff or coroner of the county or counties, in which such other 
person or persons, so bound as aforesaid, may reside or be found. 
The clerk must thereupon issue the said writ or writs as by said 
precipe is directed, and the sheriff or other officer must execute 
and return the same, in the same manner and under the same 
penalties as if the capias ad respondendum or summons had been 
issued from the clerk of the court of his own county. The court, 
to whom such writ is returned, must proceed thereon as if it had 
been returned by the sheriff of their own proper county.’ This 
provision embraces only actions of contract. The suit must be 
brought in the county in which one of the defendants resides ; 
service will, therefore, be made upon him in that county, and the 
writs issued to the other counties will be served upon the parties 
in those counties, and returned to the court whence they issued. 
« A further provision is made in Ohio, as to any civil action, that 
when the sheriff returns any writ of capias ad respondendum therein 
“not found” as to the defendant or defendants, who is or are not 
to be found in his county, or any writ of summons “ not served,” 
or “not summoned,” the plaintiff may sue out a testatum capias or 
summons, where the defendant or defendants shall have removed 
into another county, subsequently to the commencement of the 
suit.2 A testatum clause is only required where a court issues pro- 
cess to a county in which it has no general jurisdiction. There- 
fore no testatum was necessary in process issued by the general 
court of the Northwestern Territory, that court having general 
jurisdiction throughout the territory.’ This testatum writ can only 
issue, in Ohio, where, at the commencement of the suit, the de- 
fendant has been a resident of the county in which suit is brought. 
The “removal,” spoken of, intends a removal or change of resi- 
dence ; and the statute does not embrace a case where the defend- 
ant has remained but a short time, on a visit or as a mere sojourner, 
in the county where suit was brought, and has then gone into 
another county, or returned to his own home in another county. 
In Ohio, in all civil actions in any court of record, which can 
only be brought within some particular county, if the defendant 
or defendants reside in any other county than that in which such 
action can be brought, any process necessary for the commence- 
ment or prosecution of such suit may issue to any county where 
such defendant or defendants may reside. This process must be 


(1) Swan’s Sts. 652. (3) Roads et al. y. Symmes,1 Ohio R. 281. 
(2) Ibid, 650. 
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served and returned, as in other cases of process from another 
county." 

In Ohio, an action upon a contract of insurance, or agreement 
therefor, may be brought in the county where the same was 
made, or if made through the agent or agents of a principal in- 
surer or insurers, then in the county where it was negotiated 
through the same. The plaintiff may file his preecipe with the 
clerk, directing that a summons be issued to the sheriff, or other 
proper officer of the county wherein such insurer resides, or the 
principal officer of the insurer is located, whereupon the clerk 
shall so issue the writ of summons, and the sheriff or other offi- 
cer to whom the same is directed, must execute and return the 
same, in the same manner and under the same penalties as in 
other cases of process to a sheriff from another county. 

Where such insurer resides, or the principal office of such in- 
surer is located, out of the state of Ohio, process in a suit as 
above may be served upon the agent of the insurer, for the time 
being, in the county in which the contract or agreement was 
made. If no agent of the insurer is found in the county where 
the suit is instituted, service may be made upon any agent of 
such insurer, in any other county in the state. 

This act extends to contracts of insurance, whether fire or ma- 
rine, made by corporations, companies, or individuals, unless 
where the suit is against an insurance company, whose charter 
prescribes the venue of all such suits.” 

In Indiana, a general enactment has been made, applicable to 
all civil actions, that when one or more of the defendants reside 
in any other county of the state than the one in which suit is in- 
stituted, process may issue to the sheriff or other proper officer of 
that county to be executed, and shall be returned to the court 
from which it issued; but no judgment shall be given against 
such defendant, unless a writ in the same suit shall have been 
executed on some resident defendant of the county where the suit 
was commenced. And if a defendant resides in the county 
where any suit is instituted, and after the suit is instituted, flee 
or remove therefrom, the plaintiff, on filing an affidavit of that 
fact, may have a writ issued to the sheriff or proper officer of any 
other county; and if it is returned executed, he may proceed in 
his suit, as in other cases.‘ 


(1) Vol. XLVI, O. L. 32. (3) Rev. Sts. of Ia. 674-5. 
(2) Vol. XLV, O. L. 17, 18. (4) Ibid, 675. 
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In all local actions, process may be issued to the sheriff or other 
proper officer of any county, which he must serve and return to 
the court from which it was issued, and when it is returned exe- 
cuted, the plaintiff may proceed as in other cases.’ 

The following are the provisions of the statute of Kentucky as to 
mesne process issued from the court of one county into another 
county. The act of February 4, 1812,? enacted that in all actions 
for trespass committed on land, and every other species of action 
or suit, deemed and considered local at common law, it shall be 
lawful to issue a writ or writs of capias ad respondendum, from the 
clerk’s office of the county where the injury was committed, 
against the defendant or defendants, to any county or counties in 
the commonwealth; but in declaring in any such action, the 
plaintiff shall not set forth any matter or thing which might be 
the cause of any transitory action. Should not the original writ, 
in any such local action, be executed, it shall be lawful to issue 
such other process to any county in the commonwealth of Ken- 
tucky, as are usually issued in such actions, to enforce the ap- 
pearance of such defendant or defendants. The object of this 
provision is to give to that court, in which only the action, being 
local, can be prosecuted, jurisdiction of the defendant, and the 
means of compelling his appearance, in whatever part of the 
commonwealth he may be. The only condition, necessary under 
this section, is that the action shall be local. 

It is enacted in the same statute, that in all and every species 
of suit or action, commenced in any of the courts of the com- 
monwealth of Kentucky, having jurisdiction thereof, if the de- 
fendant or defendants shall remove out of the county where the 
action was commenced, and the same shall be certified by the 
sheriff or other officer to whom the process was directed, it shall 
be lawful to issue an alias writ and every other legal process 
necessary to enforce the appearance of such defendant or defend- 
ants, directed to the sheriff or other proper officer, of any county 
in the commonwealth.* 

It is also enacted that in every species of personal actions, 
where there are more than one defendant, the plaintiff, commen- 
cing his action in the county where either of them resides, may 
issue any writ or writs, directed to any county where the defend- 
ants, or any of them, may be found; provided, that should a ver- 


(1) Acts of 1843-4, p.29; Acts of 1846-7, (2) 4 Litt. 383. 
p. 106. (3) Ibid; 1 Litt. 496. 
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dict not be found against the defendant or defendants, resident in 
the county where the action is commenced, judgment shall not 
be rendered in such action.! 

The laws of 1795 and 1796, establishing the court of quarter 
sessions, had provided,’ that where two or more persons were 
bound jointly, or jointly and severally, in any bond or writing 
obligatory, and the persons so bound resided in different counties, 
the clerk of the court where the suit was brought against one of 
the obligors, on request of the plaintiff, might issue writs to other 
counties against the other obligors, and the sheriff should execute 
and return the same, as if the capias had issued from the clerk 
of his own county. So also, in the district court, in such cases, it 
was lawful to prosecute such persons jointly, in whatever district 
either of them might reside, and process was to issue and be 
served accordingly. The circuit courts were established with 
the same power, authority, and jurisdiction, as the district courts 
and quarter sessions, and must, consequently, have had the same 
power to issue writs, on joint writings, to other counties. The 
proviso of the act of 1812 was not appended to this law. 

Under the act of 1812, jurisdiction can only be taken as against 
one of several defendants, served upon process to another county, 
where both defendants are served.‘ The suit must be brought in 
the county where some of the defendants reside. The fact of 
residence need not be alleged, and if relied on, the defendants 
must plead the want of it in abatement. This act embraces all 
personal actions.» The writ cannot be sent to another county, 
unless some of the defendants resided in the county of the suit, 
when suit was brought. If they remove, after suit brought, the 
fact of removal must be certified by the sheriff of the county in 
which the action is brought, to authorize another writ to be sent 
to any other county.° Unless the action is local, the court will, 
ex officio, dismiss the suit, as to defendants out of the county, if no 
decree or judgment is pronounced against the defendants in the 
county, or one of them.’ 

It would seem, that in Indiana and Kentucky, a sheriff, or other 
proper officer, receiving process from a court of another county, is 
obliged to execute it, and justified in doing so, whether the writ 


(1) 4 Litt. 383. (6) Thompson v. Ward, 2 Litt. R. 156. 
(2) 1 Litt. 353, 505. (1) Brown v. McKee, 1 J. J. Marsh. 474 ; 
(3) Ibid, 303. Majors v. Gunnell, 4 Mon. 450; Austin 
(A) Butler v. Stump, 4 Bibb, R. 387. y. Bodley, 4 Mon. 437. 
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was or was not properly issued to another county. And the 
same rule applies in Ohio, unless it appears on the face of the 
writ that it did not issue in an action of contract on a joint or 
joint and several contract, or in a local action, or an action on a 
policy of insurance. If the writ in Ohio purports to be issued in 
an action of tort, not local, the sheriff is not obliged to execute it. 


Vil. ALIAS OR PLURIES WRIT. 


In Ohio, when the sheriff returns any writ of capias ad respon- 
dendum, in any civil action, “ not found,” as to the defendant or 
defendants, who is or are not to be found in his county, or any 
writ of summons “ not served,” or “not summoned,” the plaintiff 
may sue out an alias or pluries capias ad respondendum, or sum- 
mons, until the defendant or defendants shall be arrested or 
summoned.' 

In Indiana, when any writ of summons or capias is returned 
“not executed,” or “not found,” the clerk, at any time after. the 
return day thereof, without any order from the court, may issue 
another writ in the same case, and, in like manner, from return 
day to return day, as often as the same is demanded, until the 
writ is returned fully executed.’ 

In Kentucky, if in any suit at common law, or in chancery, the 
process is not returned executed on the return day, the clerk may 
issue an alias, pluries, or other process, without an order from 
the court therefor.2 When the sheriff or other officer returns on 
acapias to answer in a civil action, that the defendant is not 
“found within his bailiwick,” the plaintiff may sue out an alias 
or a pluries capias, until the defendant shall be arrested.‘ 

An alias or pluries writ in no manner differs from an original 
writ, except that the alias commands the officer as he has “here- 
tofore been commanded,” and the pluries as he has “ often here- 
tofore been commanded.” 

In Indiana, when a defendant pleads in abatement, in any ac- 
tion founded on contract, covenant, or agreement, the nonjoinder 
of any other person or persons, as defendant, the court may, at 
any time before issue joined on such plea, allow the plaintiff, on 
such terms as they shall prescribe, to amend his declaration by 
inserting therein the name of any other person or persons as de- 
fendant or defendants, jointly with the original defendant or 


(1) Swan’s Sts. 650. (3) 1 Moreh. and Brs. Dig. 333. 
(2) Rev. Sts. of Ia. 674. (4) 1 Ibid, 161. 
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defendants. The plaintiff may thereupon take out a new writ of 
summons, to require such additional defendant or defendants to 
appear and answer as a defendant or defendants in the original 
action; or he may have a new writ of capias ad respondendum, in 
like manner as in the commencement, and every such writ will 
be returnable as the court shall direct.!. This writ must be served 
as other writs of summons, and returned in the same manner, 
except that it is returnable on such day as the court directs, which 
may be different from the general return day. 

In Ohio, a suit does not abate by reason of all the partners, 
defendants, not being sued in the first instance ; but the plaintiff 
may forthwith sue out a summons against the partner or partners 
named in the plea in abatement. This summons is returnable 
as any other; and, if it is returned “not found,” as to any of the 
new defendants, the return may be suggested in the declaration, 
and the case will proceed as in other cases where part of the de- 
fendants are returned not found? 


(1) Rev. Sts. of Ia. 684. (2) Swan’s Sts. 661. 
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CHAPTER III. 
SERVICE OF SUMMONS OR PROCESS, NOT REQUIRING BAIL. 


SECTION I. SERVICE OF SUMMONS IN OHIO AND INDIANA. 
Il. SERVICE OF CAPIAS, NOT REQUIRING BAIL, IN KENTUCKY. 
Il. SERVICE OF SUMMONS IN KENTUCKY. 
IV. SERVICE ON PART OF THE DEFENDANTS. 


J. SERVICE OF SUMMONS IN OHIO AND INDIANA. 


In Ohio and Indiana, the first process in personal actions at 
common law, where the plaintiff is not entitled to special bail, is 
asummons.' In Ohio also, in any case where a plaintiff is en- 
titled to special bail, as of course, he may issue a summons, and 
on its return, the court may order the defendant to give special 
bail.? 

The summons, in Ohio, may be in the form following : 


The State of Ohio, 


county, ss. 
To the Sheriff of said county, greeting: 
We command you to summon C. D., if he shall be found in your bailiwick, 
to be and appear before our (Court of Common Pleas, or Superior Court of 
Cincinnati or Superior Court of Cleveland, as the case may be), of said county, 
at the courthouse in said county, forthwith (7f im term time, or on the first 
day of their next term), to answer unto A. B. in a plea of assumpsit, to 
the damage of said plaintiff, dollars, and have then there this writ. 
In witness whereof, I have hereunto set my hand and affixed the seal of 
said court, at , this day of 5 Ne LD : 
[Seal.] Attest : EK. F., Clerk of 


court 


Instead of “assumpsit, to the damage of the said plaintiff 
dollars,” other forms of action may be substituted, where it 
is necessary, as “debt, for dollars, to the damage of said 
plaintiff dollars, &c.”’ 


(1) Swan’s Sts. 649 ; Rev. Sts. of Ia. 671. (2) Swan’s Sts. 649. 
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An alias summons begins: “ You are commanded, as hereto- 
fore you have been commanded” —a pluries: “ You are com- 
manded, as often heretofore you have been commanded, to sum- 
mon,” etc. 

A testatum summons, and a summons to a sheriff of a different 
county from that in which suit is brought, contain in addition, 
language explanatory of the reason why they are issued.! 

The mode of serving a summons is as follows: In Ohio, a 
copy thereof must be personally served on the defendant, or left 
at his usual place of residence, at any time before its return.? A 
service in Ohio, by leaving a copy at the defendant’s last place 
of residence, is insufficient.’ 

In Indiana, the summons must be served either personally on 
the defendant, or by leaving a copy thereof at his usual or last 
place of residence.‘ 

The term, “usual place of residence,” means the defendant’s 
place of residence at the time of service of the writ.’ If a copy 
is left there, the service is sufficient, although the defendant may 
be absent from the state. Leaving a copy at the defendant’s 
store, is of no avail as a service. It was decided in Massachu- 
setts, under a law similar to that of Indiana, that where a party 
is sued by a wrong name, and the summons is left at a boarding 
house, where the defendant boards, without other service, the ser- 
vice is insufficient. The court say that to make such a service 
valid, the summons must be left in the part of the boarding house 
which the defendant inhabits and frequents.’ 

If a writ is issued against Valentine B. Holmes and served on 
Vivian B. Holmes, the plaintiff cannot proceed in his suit, but 
may amend the writ.’ 

It is necessary, under the law of Ohio, before a personal ser- 
vice can be dispensed with, that the defendant should have a 
residence in the county at the time the service is made, and 
that the copy should be left, not merely at a house belonging to 
him, but at the place where he then resides; that is, at the house 
in which he lives and dwells, whether that be his private man- 
sion or the part of a boarding house, which he inhabits. 

It may be said, generally, that the place where a married man’s 


(1) See 1 Swan’s Pr. 111, 114. (6) Hays v. Bank U. S. Wright’s R. 563. 
(2) Swan’s Sts. 649. (1) Fitzgerald v. Salentine, 10 Mete. R. 
(3) Harmon v. Gould, Wright’s R. 709. 436. 

(4) Rev. Sts. of Ia. 674. (8) Elliott v. Holmes, 1 McLean R. 466. 
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family resides, with his consent, and where he has voluntarily 
resided with them as his home, and which he has never aban- 
doned, may be considered as the place of his abode or residence, 
unless such residence has been, and was intended to be, tempo- 
rary and for transient purposes. Such place of residence or 
usual abode, is not changed or abandoned by a constrained re- 
moval, or by imprisonment. Hence, if a defendant, residing with, 
his family at his dwelling house, is sentenced to the state prison 
and is confined therein, his family still residing in such dwelling- 
house, a writ is properly served upon him by leaving a copy at 
such dwelling house.’ Nor is such. place of residence changed or 
abandoned, by transacting business elsewhere. 

The term, “residence,” means a fixed and permanent abode or 
dwelling place, for the time being, as contradistinguished from a 
mere temporary locality of existence. Thus if one, born in Eng- 
land, transacts business as a commission merchant for several 
years in an American city, he becomes a resident in such city ; 
but if he breaks up his business and sails for his native land, un- 
certain whether he will return or not, he loses his residence in 
such city, although he afterward returns thither temporarily.’ 

A person’s residence is, in general, where his habitation is 
fixed, without any present intention of removing therefrom, and 
to which, whenever he is absent, he has the intention of return- 
ing. If the intention to establish a permanent abode at any 
place, and its actual establishment, is ascertained, the recency of 
the establishment is immaterial.’ 

A sojourn in a place for temporary purposes only, or to trans- 
act business, with an intention of leaving when the same is fin- 
ished, does not constitute a residence. 

When the place of residence is once established, it continues, 
until the person has removed to another, with the intention of 
remaining. The act and intention must concur, to effect a 
change.’ The mere intention to acquire a new residence, with- 
out the fact of removal, does not avail; neither does the fact of 
removal, without the intention.® 

Where process issues against a partnership, it must be served, 
in general, on each partner. Service of process on one partner 
is not equivalent to service on all.® In Ohio, special provision is 


(1) Grant v. Dallibar, 11 Conn. R. 234. (4) 2 Kent’s Comm. 431 n. 
(2) In matter of Wrigley, 8 Wend. R.134- (5) See Swan’s Sts. 1020. 
(3) 1 Kent’s Comm. 76-7. (6) Rice v. Doniphan, 4 B. Mon. 123. 
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made that any company or association of persons, formed for the 
purpose of carrying on a trade or business, or for the purpose of 
holding any species of property within the State of Ohio, and not 
incorporated as such, may sue or be sued, by such usual or ordi- 
nary name, as such company, partnership, or association has as- 
sumed to itself, or by which it is known. Process against such 
company or firm, when so sued, is served by a copy left at their 
usual place of doing business within the county.! 

In the absence of any statutory provision, by charter or other- 
wise, a corporation is to be summoned by executing process on 
its mayor, president, or other head officer.2, A service on two or 
more private corporators is insufficient. But a stranger, who 
establishes no fraud or collusion, cannot question the regularity 
of proceedings under such a service, to which the corporation and 
its stockholders make no objection.’ 

A writ directed to a defunct corporation is a nullity.’ 

Many acts of incorporation prescribe the mode of service upon 
the corporations created thereby, and the statutes of the several 
states have made special provisions for many other cases. Each 
of these laws must be pursued by the sheriff in making service 
upon the corporation named therein. 

In Ohio, process against a bank, established under the “ Act to 
incorporate the State Bank of Ohio and other banking compa- 
nies,” passed February 24, 1845, may be served upon its president 
or cashier, or by leaving a copy thereof at its usual place of 
business during usual business hours.® 

Process against a railroad company, incorporated under an 
“ Act regulating railroad companies,” passed February 11, 1848, 
is served on the president or secretary, or by leaving a copy at 
the principal office of the corporation.’ 

In Ohio, mesne process is served upon an incorporated religious 
society, by leaving an attested copy thereof with any one of its 
officers, at least ten days before the return day thereof.’ In all 
suits against any school district, leaving an attested copy of the 
process with the district clerk, is a sufficient service thereof.® 


(1) Vol. XLIV, O. L. 66. (5) Renick vy. Bk. of West Union, 13 Ohio 
(2) 1 Tidd’s Pr. 116; 16 Johns. 6. R. 298° 
(3) De Wolf v. Mallett, 3 Dana, 217; Fahs (6) Vol. XLII, O. L. 44. 
y. Taylor, 10 Ohio R. 104. (7) Vol. XLVI, O. L. 46. 
(4) Fahs v. Taylor, 10 Ohio R. 104. (8) Act of 1836, Swan’s Sts. 783. 
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When any suit is commenced against an incorporated town, the 
first process is by summons, of which an attested copy shall be 
left with the recorder, or at his usual place of residence, at least 
four day previous to the return day thereof.! The method of 
commencing suit against a turnpike-road company, is by the 
proper officer or person leaving an attested copy of the process or 
bill with the president of said company, if he may be found within 
the jurisdiction of the court or magistrate before whom any such 
suit or action may be commenced; and if the president cannot be 
found within the jurisdiction of such court or magistrate, a copy 
of such process or bill may be left with either of the directors of 
said company.’ 

In Indiana, the process against a corporation is a summons, 
which being executed on the president, presiding officer, or a 
majority of the members, the proceedings thereon are the same, 
in all, other respects, as against natural persons.* The process 
against a school district or congressional township is by summons, 
and is executed by leaving a copy thereof with the treasurer of 
the district or township, ten days before the return day thereof.‘ 

In Indiana, in a suit against husband and wife, process need 
only be served on the husband. He is then bound to appear for 
himself and wife, and the suit proceeds against both.’ In Ohio, 
service is made upon both husband and wife. 

By act of February 16, 1848, in Indiana, in any action com- 
menced against an insurance company not incorporated by an 
act of the legislature of that state, process may be served on the 
agent or agents of such company, and returned in the same man- 
ner as if the action was against the agent or agents personally. 
Any person, or persons, or firm, who make insurance, or receive 
money for insurance for such company, are deemed agents for 
such company.° 


Il, SERVICE OF CAPIAS NOT REQUIRING BAIL IN KENTUCKY. 


All suits in Kentucky, except that by petition and summons, 
are commenced by writ of capias ad respondendum. The plaintiff 
or his attorney must, on pain of having his suit dismissed with 
costs, indorse on the original writ or subsequent process, the true 


(1) Act of 1839, Swan’s Sts. 944. (4) Rev. Sts. of Ia. 323. 
(2) Act of 1817, Swan’s Sts. 981. (5) King vy. McCampbell, 6 Blackf. R. 435. 
(3) Rev. Sts. of Ia. 671. (6) Act of 1847-8, p. 56-7. 
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species of action, that the sheriff, to whom the writ is directed, 
may be informed whether bail is to be demanded on the execution 
thereof.' By reference to the chapter on the subject of the capias 
ad respondendum, it will be seen in what cases bail could not have 
been demanded under the statute of Kentucky, before December 
17, 1821. On that day an act was approved, still further limiting 
the right to bail; and now no bail can be demanded even in cases 
where it was demandable under previous statutes, unless the 
affidavit is filled and bond executed in accordance with that act, 
and the act of February 29, 1836. When bail can be required 
under those acts, the clerk must indorse on the writ what bail 
is required, and in what surn.? 

When a capias ad respondendum comes to the hands of the she- 
riff, which requires no bail, an actual arrest of the defendant is 
unnecessary. But reading the writ to the defendant, or deliver- 
ing him a copy thereof, or if he will not hear the writ or receive 
a copy, then throwing down the copy in his presence, is a good 
service of such capias. The sheriff may return that he has pur- 
sued either of these measures, and such return is equal to a return 
of execution. And it is not lawful for him to return that he was 
kept off by force from executing such writ.’ A service by leaving 
a copy at the defendant’s residence, or with any one for him, is 
unknown in Kentucky. 

The sheriff may take the engagement of an attorney, practicing 
in the court from which the writ issued, indorsed upon the writ 
that he will appear for the defendant or defendants. Whether 
such engagement is or is not offered to the sheriff, he must return 
the writ executed, and if the defendant fail to appear thereto, 
judgment will be entered against him.‘ 

The form of the writ of capias ad respondendum, in Kentucky, 
when no bail is required, is to take the defendant; but in sub- 
stance it is a summons or notice to appear.’ 

During the confinement of any convict in the penitentiary, in 
Kentucky, he may be sued as if he had never been convicted, by 
a cepy of the writ, warrant, or subpena in chancery, with a copy 
of the bill, being delivered to the keeper of the penitentiary, 
whose duty it is immediately to deliver the same to the prisoner. 
The suit must be commenced in the county where he claimed his 


(1) 1 Litt. 298, 481. (3) 1 Moreh. and Brs. Dig. 328. 


(2) 1 Moreh. and Brs. Dig. 195; Loughb. (4) I Litt. 289, 481. 
Dig. 58, (5) Le Grand y. Bellinger, 4 Mon. R. 540. 
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residence before he was tried for the offense, and a copy of the 
writ, warrant, or subpena, shall also be left with his wife, or at 
his place of residence, if any he has; and in all other respects the 
same proceedings shall be had against his estate as against that 
of other persons.' Service of a writ in a civil suit may be made 
on a party convicted of felony and in the custody of the sheriff as 
a felon.? 

In Kentucky, service of process on the chief officer of any cor- 
poration created by any lawful authority within the United States, 
is as sufficient to authorize judgment by default, or a trial at the 
first term, as though such corporation were a natural person. And 
as to corporations, where the chief officer of the same cannot be 
served with process, owing to the nonresidence of the chief officer 
of the corporation, and such corporation has an agent or agency 
in the State of Kentucky, it is as sufficient service of process on 
such corporation to serve the process on the agent or chief officer 
of the agency, as though the service had been made on the chief 
officer of the corporation.’ 


Tl, SERVICE OF SUMMONS IN KENTUCKY. 


When a suit is brought, in Kentucky, by petition upon a bond 
or note for the direct payment of money or a bill of exchange, 
the clerk must issue a summons against the defendant or defen- 
dants, which must be executed by the sheriff, in the same manner 
that writs are in actions of debt. The proceedings are docketed 
to the third day of the succeeding term, on which day the sum- 
mons is made returnable. The sheriff, or other officer, must, in 
his return, note the day or days on which the summons was exe- 
cuted. Whenever it appears from said return that the writ was 
executed ten days or more before return day, judgment may be 
rendered at the first term; otherwise the defendant is entitled to 

‘a continuance. Writs, in Kentucky, need not bear teste fifteen 

days before the return day.* 

When the writ is returned “not found,” or “no inhabitant,” as 
to any of the defendants, the suit may be abated as to any of the 
defendants, without prejudice to another suit, and the suit may 
proceed as to those served with process.° 


(1) 1 Moreh. and Brs. Dig. 332. Brs. Dig. 1321-2; Act of 1837, Loughb. 
(2) Smithy. McGlasson, 7 J. J. Marsh, 154. Dig. 493. 
(3) Loughb. Dig. 123. (5) Johnson v. Deason, 3 Bibb R. 259. 


(4) Acts of 1805 and 1827, 2 Moreh. and (6) Act of 1837, Loughb. Dig. 493. 
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The mode of serving the summons is the same as that of serving 
a capias, on which no bail is required, which has just been 
detailed. 


IV. SERVICE ON PART OF THE DEFENDANTS. 


In England, if there are several defendants, and one only has 
appeared or is arrested, no declaration can be filed against the 
one arrested, until the plaintiff has proceeded to outlawry against 
the others. Having proceeded to outlawry, he so states in the 
commencement of the declaration.’ 

A special provision of law has been made in Ohio, Indiana, 
and Kentucky for proceeding in a cause where some of the defen- 
dants cannot be found. 

It has already been stated that a sheriff can only serve a writ 
within his own county. In Ohio, when any writ of summons, 
capias, or other mesne process, against two or more defendants, 
is directed to the sheriff or other officer, he must serve the same 
on so many of the defendants as shall be found in his county, and 
indorse on said writ the name or names of such defendants as 
have not been served with the same, and he must return on such 
writ the name or names of such defendants as have not been 
served with the same, specifying that they are not found in his 
county.? The plaintiff may then file his declaration against such 
defendants as have been returned served, suggesting therein the 
return as to those not served, and proceed to final judgment 
against the defendant so served. To this judgment the defen- 
dants not served may afterward be made parties by writ of scire 
facias? 

In Indiana, when any writ is returned “executed” as to one or 
more of the defendants, and “not found” as to others, the plain- 
tiff may suggest such return upon the record, and proceed to final 
judgment and execution against the defendants upon whom the 
writ has been executed.*| The plaintiff may, at any time there- 
after, proceed against those “not found” by action against them 
jointly and severally.’ The suit abates as to the party on whom 
no service is made, and no judgment can be rendered against 
him. The Indiana statute of 1807, pp. 133-4, made a similar 


(1) 15 East. 1; 4 Taunt. 299, (5) Rev. Sts. of Ia. 675. 


(2) Swan’s Sts. 651. (6) Glidewell vy. McGaughey, 2 Blackf. 
(3) Ibid, $58. R. 359. 


(4) Rev. Sts, of Ia. 675. 
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provision to the above, where “not found” was returned as to 
some of the defendants. The statute of 1817, p. 25, authorized 
judgment against one defendant in actions against joint or joint 
and several obligors, when the return was made by the officer 
that the other defendants were not “inhabitants of his county.” 
Under the statute of 1817, a return of “not found” did not au- 
thorize judgment against one only, who was served.’ 

The Indiana statute of 1823, p. 290, made a return of “not 
found,” with a suggestion thereof on the record, sufficient, as it 
now is. 

It is declared by law in Indiana, that it shall not be lawful for 
any officer to return “ not found” as to any defendant, unless he 
have been once at least to his last place of residence, if he have 
any within the jurisdiction of such officer.’ 

In Ohio, if the defendant, at the time of suing out the process, 
have a residence in, or be an inhabitant of, the county in which 
such process is sued out, the court may, on motion of the plaintiff, 
order a proclamation to issue, warning the defendant to appear 
at a certain day therein named, or that judgment will be rendered 
against him. ‘This proclamation must be published three succes- 
sive days of the court (if the court shall so long remain in ses- 
sion), at the door of the courthouse of the county to which the 
last process was returned, and also three times in some newspa- 
per published in the state. If the defendant fails to appear, pur- 
suant to such proclamation, the same proceedings shall be had, 
and the same judgment given, as in other cases of default. This 
proclamation is made by the sheriff when an order of the court 
is made to that effect. It will be ordered after process has been 
sued out and returned, and only against a defendant who was a 
resident in, or inhabitant of, the county in which process was sued 
out, at the time of suing out the process. 

The earliest provision in Kentucky for the abatement of pro- 
cess for the want of service, was contained in the act of June 28, 
1792,‘ is continued in the act of December 19, 1796,° and is. still 
in force to the effect that “if the defendant cannot be arrested by 
the sheriff, and shall be a known inhabitant of another county, 
the sheriff shall return the truth of the case, and thereupon pro- 
cess shall abate as to such defendant.” 


(1) Morris v. Knight, 1 Blackf. R. 126. (A) 1 Litt. R. 84. 


(2) Rev. Sts. of Ia. 675. (9) 1 Litt. 584; 1 Moreh. and Brs. Dig. 87. 
(3) Swan’s Sts. 650. 
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This does not authorize the sheriff to return that the defendant is 
a known inhabitant of another county, when such is the fact, with- 
out attempting to make service of the writ. If such person should 
be within the county, service must be made upon him. It is only 
when he cannot be found in the county, or arrested, that the return 
is to be made. 

The proceeding to outlawry was based in England upon a 
return of “non est inventus.”” Itis unknown in Kentucky, Ohio, 
or Indiana. 

In Kentucky; prior to the act of 1811, approved February 4, 
1812, there was no enactment, except the one just named, by 
which a judgment could regularly be taken against one only of 
several defendants in an action upon a joint obligation, unless the 
suit had been disposed of as to the others. That act so far 
changed the law in this respect as to authorize a judgment against 
one of several defendants in such a case, if the sheriff has re- 
turned that the others are no inhabitants of his county, but in no 
other case. A return by the sheriff that the other defendant was 
“not found in his bailiwick,’ did not justify such a judgment 
under that act.!. This act provided that “in all cases where per- 
sons are sued as joint obligors in the same writing, or as joint 
and several obligors, and the sheriff or other officer shall return, 
on any process issued against any of the defendants, that such 
defendant is not an inhabitant of his county, the plaintiff may 
proceed to judgment against the other defendant or defendants, 
without any further proceedings against the defendant or defen- 
dants so returned ‘not found.’”? Under this act, it has been de- 
cided that the last words of this act did not authorize an abate- 
ment as to a defendant returned “not found;” the section must 
be necessarily construed by the relative words “so returned,” as 
to intend that the return of “no inhabitant” must be made.’ 
Such a return as to one of several, sued on a joint bond, justified 
an abatement as to him and judgment as to the others, although 
a writ afterward issued to other counties, unless it appeared from 
the record that the defendant, as to whom such return was made, 
resided in a county to which another writ was issued.’ The re- 


(1) Lockart v. Robarts, 3 Bibb R. 361; (2) 4Litt. 384;1 Moreh. and Brs. Dig. 
Shields v. Perkins, 2 Bibb R. 229; Hard- 88-9. 
wick v. McKee, 2 Bibb R. 596; Lewis vy. (3) Sneedv. Weister,2 A. K. Marsh. 283. 
Davis, 2 Bibb R. 571; Butler v. Stump, (4) Sebree v. Clay,3 A. K. Marsh, 552. 
4 Bibb R. 387; Allen y. Andrews, 4 Bibb ; 
R. 454. 
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turn, “no inhabitant of my bailiwick,” made by a deputy sheriff, 
did not authorize an abatement as to the defendant so returned, 
although it seems such a return would, if made by the high sheriff.’ 
A return, by the sheriff of another county than that where suit is 
brought, that the defendant is no inhabitant of his county, did not 
authorize an abatement as to such defendant.?, When one defen- 
dant had been served on the original writ in the cause, and an 
alias issued, the alias need not be served on the defendant, who 
was before served, but the alias being returned “no inhabitant” 
as to another defendant, the suit might be abated as to the latter.’ 
A sheriff was not authorized to return a defendant ‘no inhabi- 
tant of the commonwealth,” but this return was held good for so 
much territory as he could officially notice, and equivalent to a 
return of “no inhabitant of the county.” 

In a suit against heirs or devisees, the suit might, upon the re- 
turn of “no inhabitant” as to one, be abated as to him.’ This 
statute was held to apply to a motion on a sheriff’s bond,® but not 
to a scire facias on a recognizance of bail. There is no law 
which justifies a return of “no inhabitant” on a scire facias 
against bail, nor can the same operate as an abatement.’ 

It will be seen, that the statute only embraces an action upon 
a writing, but it has been decided that, in an action on a joint 
contract, the suit might abate as to a defendant returned “no in- 
habitant.”* Were it otherwise, as neither outlawry, proclama- 
tion, or attachment, can issue without a return of “not found,” 
and that return cannot be made except as to residents of the 
county, no judgment could be had, in a joint suit, to which a res- 
ident of another state, county, territory, or government, was a 
party. The return, “no inhabitant of my bailiwick,” has been in 
use to meet such a case, and its use has been sanctioned as au- 
thorizing an abatement, both in Kentucky and Virginia.® 

The Kentucky act of 1811 was added to by an act, approved 
January 12, 1825, which provided" that, “in all cases where suits 
may be brought against joint obligors, or against joint and seve- 


(1) Heathman v. Hulin, 3 J.J. Marsh. 432; 
Gully v. Sanders, Litt. S. C. 424; Green- 
up v. Bacon, 1 Mon. 108; Kinsman vy. 
Castleman, 1 Mon. 210. 

(2) Kinsman v. Castleman, 1 Mon. 210. 

(3) Jouitt v. Sampson, 3 A. K. Marshall, 
Bale 

(4) Greenup vy. Bacon, 1 Mon. 108. 


(5) Coyle v. Morton, 7 J. J. Marsh. 274; 
Bedell vy. Lewis, 4J.J. Marsh. 564. 

(6) Grayham v. Commonwealth,9 Dana, 182. 

(7) Bruce vy. Colgan, 2 Litt. R. 285. 

(8) Sneed v. Wiester, 2 A. K. Marsh. 283; 
Smith v. Morrison, 3 Ib. 81. 

(9) Sneed v. Wiester, 2 A. K. Marsh. 283 ; 
1 Wash. 9; 7 Cranch 194. 

(10) 1 Moreh. and Brs. Dig. 90. 
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ral obligors, and the sheriff shall return upon the process, executed 
as to one or more of the defendants, and not found as to the other 
defendant or defendants, it shall and may be lawful for the plain- 
tiff to take such steps, and proceed in such manner, as he could, 
provided the return had been ‘zo inhabitant, as to such defendant 
or defendants so returned not found.” 

Prior to this act, judgment could not be taken against part of 
the defendants, although they appeared to the action, and process 
as to the others was returned “not found.”! Under this act, such 
a return may cause an abatement as to the defendant in regard 
to whom such a return is made, and judgment may be taken 
against the other defendants, as to whom the writ is returned 
“executed.” The plaintiff is not, however, bound to abate his 
suit as to all or any of the defendants; but may avail himself of 
the provisions stated in the last chapter, authorizing an alias writ 
to issue to another county.’ 

The plaintiff may also, in Kentucky, when the sheriff or other 
proper officer returns on any writ of capias,to answer in any 
civil action, that the defendant “is not found within his baili- 
wick,” sue out an attachment against the estate of the defendant 
to foree an appearance.’ An attachment cannot issue, unless 
there is a previous return by the sheriff of “not found within my 
bailiwick.” A return “the defendant is not found,” or “a copy 
left at the last place of residence of defendant,” does not authorize 
an attachment.‘ 

The law of December 19, 1796,5 also enacted, that on the 
return of pluries that the defendant is not to be found, the court 
(instead of the process to outlawry formerly used) may order a 
proclamation to issue, warning the defendant to appear at a 
certain day therein named, or that judgment will be rendered 
against him. This proclamation must be published on three 
successive court days, at the door of the courthouse of the county 
to which the last process was directed; and also three times in 
the Kentucky Gazette or Kentucky Herald; and if the defendant 
fail to appear pursuant to such proclamation, the same proceed- 


ings shall be had, and the same judgment given, as in other cases 
of default.° 


(1) Slater v. Richardson, 3 Mon. 205. (4) Irons y. Allen, Hard. 44; Craig v. Sa- 


(2) Embrey v. Devinney, 8 Dana R. 202. ven, Hard. 46. 
(3) 1 Moreh. and Brs. Dig. 161. (5) 1 Moreh. and Brs. Dig. 319, 325. 


(6) Ibid, 325. 
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The defendant is not entitled to proclamation, without a return 
of “not found.” A return “no inhabitant of my county,” does 
not justify it.| A return of “not found, and not to be found 
within my bailiwick,” implies that the defendant does not belong 
to the county, andis not a proper return to warrant a publication.’ 

The return of “not found,” in Kentucky, imports something 
very different from the same return in Ohio or Indiana. As ser- 
vice may be made in either of the latter states by leaving a copy 
at the defendant’s residence, such a return will not be made as to 
a defendant who has a residence in the county where the writ 
issues. But in Kentucky a different rule grows out of the fact 
that service can only be personal, and from the following enact- 
ment of the act of 1796, that “no sheriff shall return, upon a writ 
directed to him, that the defendant is not found within his baili- 
wick, unless such sheriff, or his deputy, shall have actually been 
at the place of residence of such defendant, and not finding him, 
shall have left a true copy of the process, or unless such defen- 
dant’s place of residence is unknown to such sheriff or officer.’ 
The first clause of this section was copied from the law of Vir- 
ginia, previous to the separation of Kentucky; the second was 
added in the laws of Kentucky. 

The return of “not found,’ in Kentucky, can only be made, 
either first, where the defendant has a known residence in the 
county, and the sheriff has been there and not found him, but has 
left a copy; or second, where, although the defendant belongs to 
the county, he has no known and fixed place of residence, and 
could not consequently be found. The return cannot be made 
with propriety, where the defendant is a known resident or 
inhabitant of another state, county, territory, or government.‘ 

Although the residence of the defendant is unknown to the 
officer, or he has sought for the defendant there without success, 
he cannot make a return of “not found,’ unless it is true, in 
addition, that he has had no opportunity of serving the process. 
He cannot make it, although he has been at the residence of the 
defendant, and not found him there, if, before the return day, he 
meets the defendant, and has an opportunity of executing the 
process upon him. Nor can a plaintiff procure an abatement as 


(1) Kibbe v. Deering, 1 Litt. R. 244; (4) Sneed v. Wiester, 2 A. K. Marsh. 277; 

Greenup y. Bacon, 1 Mon. 108. Kibbe v. Deering, 1 Litt. R. 244; Boyce 
(2) Greenup v. Bacon, 1 Mon. 108. v. Watson, 3 J. J. Marsh. 498; Greenup 
(3) 1 Litt. R. 584; 1 Moreh and Brs. Dig, v. Bacon, 1 Mon. R. 108. 
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to one defendant, so as to authorize a judgment against the other 
defendant. A plaintiff may revoke the process he has caused to 
be issued, or suspend, or dispense with its execution by the sheriff; 
but he cannot thereby acquire any right as against another party 
to the suit.'. A return of “not found,” improperly made, will be 
quashed.? When a writ is properly abated as to one defendant, 
he has no right to enter a voluntary appearance for himself, and 
continue the cause.’ 

If a writ is returned “non est inventus,” and the return is after- 
ward changed to “ executed,” and judgment rendered thereon, 
the change is good ground of relief in equity, for the defendant 
as to whom such return was made.’ 

Asa sheriff must visit the defendant’s house, before he can 
make a return of “not found,” he may readily be excused, in the 
pressure of business immediately preceding court, if in three or 
four days, exclusive of his other business, he does not make such 
visit, and consequently does not return “not found” upon the 
writ, which has only been in his hands during that period of time.® 


bP) 


(1) Combs v. Warner, 8 Dana, 87. (4) Chambers v. Handley, 4 Bibb R. 284. 
(2) Thompson v. Morris, 2 B. Mon. 35. (5) Oldham v. Bengam, 2 Litt. 133. 
(3) Depew v. Bk. 1 J. J. Marsh. 378. 
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CHAPTER IV. 
SERVICE OF CAPIAS AD RESPONDENDUM, REQUIRING BAIL. 


SECTION I. CASES IN WHICH CAPIAS MAY ISSUE. 
Il. ARREST, WHEN TO BE MADE. 
Ill. ARREST, BY WHOM MADE. 
IV. ARREST, WHERE MADE. 
V. ARREST, HOW MADE. 
VI. ARREST OF WRONG PERSON. 
VIl. DETAINER UPON A SECOND WRIT. 
Vill. BREAKING DOORS IN EXECUTING WRITS. 
IX. PRIVILEGE FROM ARREST. 
X. COMMITMENT. 


I, CASES IN WHICH CAPIAS MAY ISSUE. 


In all actions where the plaintiff is entitled to special bail, the 
first process is a capias ad respondendum.' 

In Ohio, the legislature? has enacted that no person shall be 
arrested or imprisoned on any mesne or final process, issuing out 
of any court of law or equity, in any suit, action, or proceeding, 
instituted for the recovery of any debt due on any contract, 
promise, or agreement, or for the recovery of damages for the 
nonperformance of any contract, promise, or agreement, or for 
the recovery of damages in any action of trespass, or on any 
judgment or decree founded upon any such contract, promise, or 
agreement, or damages for the nonperformance thereof, or on any 
judgment in an action of trespass, or for consequential damages, 
except in cases therein specified. 

This act amounts to an abolition of imprisonment for debt, and 
a prohibition of the writ of capias ad respondendum as mesne pro- 
cess, in any action of ex contractu or of trespass, except in the 
cases excepted in the second section. The second section of the 


(1) Swan’s Sts. 649. (2) Act of March 19, 1838, Swan’s Sts. 646. 
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act withdraws from its operation, “proceedings for contempts, 
actions, or judgments for fines or penalties for crimes, misde- 
meanors, or offenses, prosecuted in the name of the State of Ohio, 
or on promises to marry, for moneys collected by any public offi- 
cer or attorney at law, or for any misconduct or neglect in office 
or professional employment.” 

The third section provides under what circumstances, in the 
class of cases not thus excepted, a capias ad respondendum shall 
issue. It is necessary, under this section, as amended,' that the 
creditor, his authorized agent, or attorney, shall make oath or 
affirmation in writing, before any judge of the supreme court or 
court of common pleas, justice of the peace, or clerk of either of 
said courts, that there is a debt or demand justly due to such 
creditor, of one hundred dollars or upward, specifying, as nearly 
as may be, the nature and amount thereof, and establishing one 
or more of eight certain particulars, showing either nonresidence, 
fraud in contracting the debt, removal, conversion, &c., or intent 
to remove, secrete, &c., his property or person, in order to defraud 
his creditors. 

The act of March 19, 1838, does not entirely repeal the statute, 
in force before its passage. It governs mesne process in actions 
on contracts, or of trespass, but leaves all others to the operation 
of the prior statute, by which? the plaintiff was entitled to special 
bail, when the court in term time, or any judge thereof, in vaca- 
tion, from the particular circumstances, ordered special bail to be 
given. It would seem, therefore, that in all actions, ex delicto, 
such as trespass on the case, and trover, such order must be ob- 
tained, even although a contract is alleged by way of inducement, 
or the goods wrongfully taken, came to the defendant, by virtue 
of a bailment.? In all cases, coming within the act of March 19, 
1838, and the acts amendatory thereto, the writ of capias ad re- 
spondendum is issued as a matter of course by the clerk, without 
any order of a court or judge, upon proper affidavit and precipe 
being filed. 

The indorsement on the writ, of the amount for which the de- 
fendant shall be held to bail, is not necessary under this act. 
The amount sworn to in the affidavit must be indorsed, and bail 


(1) Swan’s Sts. 649, and O. L. Vol. XLI, (3) McDuffie v. Beddoe, 7 Hill, R. 578; 

28. Suydam v. Smith, 7 Hill, R. 172; Brown 

(2) 3 Chase’s Sts. 1674. v.. Treat, 1 Hill, 225; Swan’s Prac. 126-7, 
143. 
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must be taken in double that amount.'. The absence of the in- 
dorsement of the amount sworn to, is an irregularity, for which, 
on motion, the court will discharge on common bail or set aside 
the proceedings.’ 

The insertion, in a capias, of the mere initial letters of the 
plaintiff’s christian name, is a fatal defect in the description of 
the person.’ 

The following will suffice, in Ohio, as the form of a capias ad 
respondendum : 


The State of Ohio, 


county, ss. 
To the Sheriff of said county, greeting: 

We command you to take C. D., if he may be found in your bailiwick, 
and him safely keep, so that you have his body before our Court of Common 
Pleas (or other court, as the case may be), of the county aforesaid, at the 
courthouse of said county, on the first day of their next term (or forthwith, 
as the case may be ), to answer unto A. B, in a plea of assumpsit, to the 
damage of said plaintiff dollars ( or other action, as in the summons ) ; 
and have you then there this writ. 

In witness whereof, I have hereunto set my hand and affixed the seal of 
our said court, at , this day of , AyD: : 
[Seal.] Attest: E. F., Clerk 


court. 


The legislature of Indiana have gone still further than that of 
Ohio, in dispensing with the process of capias ad respondendum. 
In that state, special bail is not required in any case, until the 
plaintiff, his agent, or attorney at law files with the clerk or court 
where suit is instituted, an affidavit specifying the plaintiff’s right 
to recover an existing debt or damages from the defendant, and 
also stating that he believes the defendant is about to leave the 
State of Indiana, taking with him property subject to execution, 
or money or effects, which should be applied to the payment of 
the plaintiff’s debt or damages, as the case may be, with intent 
to defraud said plaintiff. 

Bail, upon the filing of this affidavit, may be ordered to be re- 
quired by the circuit court of the county, by any judge thereof, or 
by the clerk of the court. When such order for bail is obtained, 
the clerk must indorse the order on the writ of capias ad respon- 
dendum, and also the amount of the debt or damages specified in 


(1) Hockspringer v. Ballenberg, 16 Ohio (3) Herf & Co. v. Schulze, 10 Ohio R. 263. 
R. 304. (4) Rev. Sts. of Ia. 672. 
(2) Herf § Co. v. Schulze, 10 Ohio R. 263. 
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the affidavit, and attest the same under his hand. No writ of 
capias ad respondendum shall be delivered by any clerk to any offi- 
cer to be executed, until the order for bail has been obtained and 
indorsed on such writ.! 

A sheriff is not bound to arrest upon a capias, on which no 
order for bail is indorsed. He need not, either in Indiana or else- 
where, and cannot inquire into the formality of the affidavit or 
whether any has been made. When a writ comes to his hands, 
from a court having jurisdiction of the subject-matter, it is his 
duty to perform its commands, unless it is absolutely void. He 
cannot inquire whether the steps preliminary to its issue were 
strictly according to law; he is justified in executing it, although 
it is irregular.” 

In Kentucky, under the statutes of December 19, 1795, and 
December 19, 1796, the plaintiff might demand bail, in all actions 
of debt founded on any writing obligatory, bill, or note in writing, 
for the payment of money or tobacco, and in all actions of cove- 
nant or detinue, and all actions upon statutes specially authori- 
zing bail to be taken; and he must indorse on the original writ 
or subsequent process, the true species of action, and that bail 
was required.’ It was also provided, by the same acts, that any 
judge of a district court, or judge of a court of quarter sessions, in 
actions of trespass, assault and battery, trover and conversion, 
and in actions on the case, where, upon proper affidavit or infor- 
mation, it appeared to him proper that the defendant or defend- 
ants should give appearance bail, might direct such bail to be 
taken by indorsement on the original writ or subsequent process, 
and every sheriff should govern himself accordingly. This power 
afterward vested in the judge of the circuit court. 

By statute of Kentucky, approved December 17, 1821,‘ it is 
enacted, that no person or persons shall be arrested upon any 
original or mesne process, or required to give bail, unless upon 
an affidavit being filed with the clerk of the court, or justice of 
the peace from which such process is to be issued, stating that the 
plaintiff or plaintiffs verily believe, that the person or persons 
against whom such process is about to issue, will leave the com- 
monwealth or move his property out of the same, before judg- 


ss 


(1) Rev. Sts. of Ia. 672-3. 133; Taylor v. Alexander, 6 Ohio R. 
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ment, or otherwise abscond, so that the process of the court, after 
judgment, cannot be executed; and upon such affidavit being 
filed, the clerk shall indorse what bail is required, and in what 
sum. An aflidavit by the agent of the plaintiff is insufficient.’ 

This law was amended by the act of February 29, 1836, 
whereby it was enacted, that it shall not be lawful for any person 
or persons, company or corporation, to cause any writ to be 
issued requiring bail, without an affidavit as to the justice and 
amount of the claim or demand, in addition to the above affidavit, 
and without executing, in the office from which the process shall 
issue, bond and good security, payable to the defendant or defend- 
ants, to be approved by the officer issuing the same, in double the 
amount sworn to, and conditioned to pay all costs and damages 
which the defendants may sustain by the wrongful suing out the 
writ requiring bail. It was also thereby enacted, that persons 
having no known place of residence in the commonwealth of 
Kentucky, may be held to bail in any county in the state, where 
they may be found. 

This law does not authorize bail to be demanded, upon the 
mere filing of an affidavit, where it could not have been required 
before ; but refuses it, unless an affidavit is filed, even in cases 
in which it could have been formerly required. Bail cannot be 
demanded in a proceeding by petition and summons. 

One of several defendants cannot be held to bail, unless the 
affidavit filed shows that his removal from the state will as effec- 
tually defeat the judgment, as would the removal of all; it must 
set forth that the other defendants have no property, etc.‘ 

Even under the acts of 1795 and 1796, the plaintiff could not, 
unless he obtained a judge’s order, as before stated, demand bail 
in an action to recover the penalty for breach of any penal law 
not particularly directing special bail to be given, in actions of 
slander, trespass, assault and battery, actions on the case of tro- 
ver, or other wrongs, and all personal actions not before named. 
In these cases, the plaintiff or his attorney was required, on pain 
of having ‘his suit dismissed with costs, to indorse on the orig- 
inal writ or subsequent process, the true species of action, that 
the sheriff, to whom the same was directed, might be informed 
whether bail was to be demanded on the execution thereof.’ In 


(1) Morford v. Herrin, 3 Dana, 602. (4) Briddle v. Vest, 1 B. Mon. 173. 
(2) Loughb. Dig. 58. (5) 1 Litt. 298, 481. 
(3) Lhomas vy. Mann, 4 Dana, 452. 
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these actions, no bail can now be required, even although the 
affidavit and bond required by the acts of 1821 and 1836 are filed, 
unless a judge’s order is made for bail. 


II, ARREST, WHEN TO BE MADE, 


The sheriff or any officer to whom a writ of capias ad respon- 
dendum is delivered, must execute the same by arresting the body 
of the defendant, and holding him in custody until discharged 
according to law.! 

An arrest is the beginning of imprisonment, when a man is 
first taken and restrained of his liberty, by power or color of a 
lawful warrant or process.” It is the apprehending or restraining 
an individual’s person by process, in execution of the command 
of some court or officer of justice. 

The sheriff being obliged to execute every writ and process 
issuing and directed to him by lawful authority; he is likewise 
obliged by the duty of his office to execute such process with the 
utmost expedition, or as soon after he receives it as the nature of 
the thing will admit of. And herein there cannot be a safer rule 
for him to go by, than a strict observance of what is enjoined by 
the writ. But as, on the one hand, he must not show any favor, 
nor be guilty of any unreasonable delay; so, on the other hand, 
he must not be guilty of oppression, nor make use of other force 
nor greater violence than the thing requires.‘ 

It is the duty of the sheriff to arrest the party on the first oppor- 
tunity he can, andif he neglects to do so, he is liable for the 
resulting damage.’ He must use due diligence, and make proper 
inquiries, in order to find the person named in the writ.2 In 
England, the place of residence and addition of the defendant are 
inserted in the writ; and it has been held, that the plaintiff is 
under no legal obligation to give the sheriff a description of the 
party to be arrested, or information where he may be found.’ 
But Bayley, J., intimated that ignorance of the defendant’s person 
may be a defense to the sheriff for not arresting him.’ In this 
country, where not even the residence of the defendant is named 


(1) Rev. Sts. of Ia. 673; Swan’s Sts. 650. (6) Ibid; Dean of Hereford v. Macnamara, 
(2) Jacob’s Law Dict. Arrest. 5 Dowl. and Ryl. 95; Dyke v. Dyke, 4 
(3) 4 Mon. R. 540. Bing. N. C. 197. 
(4) Dalt. Sh. 109; Bac. Abr. Sheriff (N). (7) Dowl.and Ryl.95; 4 Bing. N. C. 197; 
(5). Brown v. Jarvis, 1 Mea. and W. 713; 2 Eng. Jur. 65. 

Douglas v. Baker, 9 Watts and S. 44. (8) 5 Dowl. and Ryl. 95. 
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in the writ, a greater necessity exists for information being given 
of the defendant to the plaintiff. The liability of the sheriff for 
not making the arrest, would depend upon the opportunities he 
has had of knowing the defendant, and the efforts he has made to 
find him. If the defendant is known to him, or to others of whom 
he might have inquired—if he resided in the county, or his 
locality could have been easily found—the sheriff’s liability is the 
more apparent, than in a case where the defendant was a stran- 
ger or concealed. The question of due diligence in making an 
arrest, is a mixed question of law and fact.' 

A sheriff should go to the house of the defendant, if in his 
county, especially if it is in his neighborhood, to learn whether 
the defendant is at home, and if not at home, where he is. If, 
instead of pursuing that course, he chooses to rely upon the vague 
information obtained from casual inquiries in the street, that the 
defendant is not at home, he does it at the peril of being answer- 
able for a false return.? If the defendant has not absconded, but 
continues in the daily exercise of his usual occupation, within the 
jurisdiction of the officer, appears publicly, is visible to every 
person who comes to him about business, and the officer neglects 
to arrest him, and returns “non est inventus,” such is a false return.? 

In the last chapter, the circumstances have been stated, under 
which a return of “not found” may be made in Indiana and 
Kentucky. 

An arrest is legal, if made at any time before, or upon the 
return day of the writ; and a commitment to prison, on the return 
day, is valid.*| A service of a writ on the day it is returnable, is 
good, although after the rising of the court,’ or at eight o’clock 
on the evening of the return day. But if an officer return pro- 
cess on the morning of the day on which it is returnable, he is 
not liable to suit, although he might afterward, and later upon 
that day, have executed it.’ 

An arrest after the return day is a trespass, for which the offi- 
cer is liable; but not the plaintiff in the suit, unless he directed 
the arrest to be made at that time.® 

In general, an officer may select such time of day as he thinks 
expedient for making an arrest or a levy. 


(1) Hopkinson v. Holmes, 18 Vt. R. 18. (5) Maud v. Barnard, 2 Burr. 812. 

(2) Hinman v. Borden, 10 Wend. R. 367. (6) Robertson v. Douglas, 1 Term R. 191. 

(3) Blackford y. Montague,2 Esp.R. 475. (7) Hinman v. Borden, 10 Wend. 367. 

(4) Watkinson v. Bennington, 12 Vt. R. (8) Adams v. Freeman, 9 Johns. R. 116. 
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It has even been held' that an arrest or levy of an execution in 
the night is lawful, as well in a civil suit as a criminal prosecu- 
tion. In 9 Co. 66, the arrest was between five and six in the 
afternoon of the 18th of November; in 1 Bing. 66, it was decided 
that process may be served at any hour, even after ten at night; 
in Robertson v. Douglass,1 T. R. 191, the service was at eight 
o’clock in the evening; in Hubbard v. Mack, 17 Johns. R. 127, at 
two in the morning. In Dalton? the rule is laid down that the 
sheriff or his officer may make an arrest, or execute any process, 
or do any other ministerial act in the night time, and that as well 
at the suit of a subject as at the suit of a king; and if the officer 
shall not arrest the party when he finds him, and may arrest him, 
the plaintiff shall or may have his action of case against the 
sheriff or officer, and shall recover in damages whatever he loses 
or is endamaged thereby. “ But,’ Dalton adds, “the sheriff nor 
his officers ought not to break open any man’s house in the night 
time, to execute any process, or to do any other ministerial act, 
for the law giveth no color to break a man’s house by night. 
And yet the breaking of a house in the night time, for the appre- 
hension of traitors or felons, being therein, or for the arresting or 
pacifying affrayors and keeping of the king’s peace, seems to be 
justifiable.’’ 

By the common law, judicial acts could not be done on Sunday, 
but ministerial acts, such as an arrest, might be lawfully executed 
on that day.*. But this rule was changed by st. 39 Car. 11, c. 7, 
s. 6, which prohibited an arrest on that day. Since that statute 
was passed, an arrest on Sunday has been treated, in England, 
as absolutely void, and not cured by any act, neglect, or waiver 
of the party interested.’ In Ohio, no arrest can be made on pro- 
cess in a civil suit on the first day of the week, commonly called 
Sunday.’ In Kentucky, it is illegal for a sheriff to execute any 
writ or process on Sunday.’ In Indiana, an arrest on Sunday, or 
in any place of religious worship, during the performance of divine 
service, is prohibited, except in a few specified cases. There is 
nothing in any law of that state exempting any person from arrest 
if he shall disturb or molest any religious congregation, while 
engaged in, or while met for worship, or any individual thereof.® 


(1) 9 Co. 66; Cro. Jac. 486; Burton vy. (5) Wilson v. Tucker, 1 Salk. 78; Taylor 
Wilkinson, 18 Vermont R. 186. v. Philips, 3 East. 156; 1 H. BI. 628. 

(2) Dalt. Sheriffs, 116. (6) Swan’s Sts. 76. 
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Mesne and final process may be issued and executed, in Indiana, 
on Sunday, whenever an affidavit is filed by the person suing out 
the same, his agent, or attorney, stating in addition to any other 
matters which may be necessary, that he will lose his debt, claim, 
judgment, or decree, as he has reason to fear and believe, unless 
process issue on that day. The clerk issuing such process must in- 
dorse thereon that the persons therein named are not privileged from 
the execution of such process on Sanday. And thereupon the 
same may be executed on such day or any other day of the week 
as in other cases.' A person arrested on Sunday, in Indiana, may 
obtain his discharge on the same day, by complying with the 
execution law.? 

In both Ohio and Indiana, no arrest on process in a civil suit 
can be made on the fourth day of the month of July, the anniver- 
sary of American independence.’ 

If a defendant arrested on a Saturday escape, he may be retaken 
on Sunday,’ except where the escape is a voluntary one.’ But if 
a defendant is discharged from an arrest at the suit of A., the 
sheriff at the same time holding a capias against him at the suit 
of another person, the sheriff cannot arrest under the latter on 
Sunday.® 


Il, ARREST, BY WHOM MADE, 


The officer to whom the writ is directed, or his deputy, must be 
the authority to arrest; but he need not be the hand that arrests, 
nor in the presence of the person arrested, nor actually in sight ; 
nor is any exact distance prescribed within which he must be at 
the time of the arrest.” If he be not acting in the arrest —if any 
other person makes the service —the proceedings of the court 
founded thereon cannot be sustained, and the person who served 
the writ is liable for false imprisonment.’ The officer is construc- 
tively present, by his authority, when he is strictly and bona fide 
engaged in the business of the arrest, or in efforts to arrest, whether 
he is near the party named in the writ, or contributing to the arrest 
by laboring to that effect at a distance. If, for instance, he finds 
it necessary to call on the power of the county to assist him, 


(1) Rev. Sts. of Ia. 760. (6) OTERO). 

(2) King v. Strain, 6 Blackf. R. 447. (7) Per Ld. Mansfield, Blatch y. Archer, 
(3) Swan’s Sts. 76; Rey. Sts of Ia. 958. Cowp. 65. 
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and leaves the place where the defendant is for the purpose of 
raising it, he is constructively present, and the posse he has left 
may make the arrest. An arrest made by one acting under the 
verbal authority of an officer, and in concert with him, although 
not in his actual presence, and while the process is in the officer’s 
hands, is valid.? 

If a person under arrest becomes refractory, the officer may call 
an assistant to help him to conduct the party arrested to prison, 
and the person so summoned may justify under the call.? 


IV. ARREST, WHERE MADE. 


An arrest may be made, in Ohio or Indiana, at any place, not 
privileged, within the boundaries of the county, to the sheriff of : 
which the writ is directed, and on any river or watercourse within 
or bounding on the state within which the county lies. It may 
be made in Kentucky within the county, to the sheriff of which the 
writ is directed, or upon any river or creek adjoining thereto.° 

If the officer arrests out of his county, and it is made clearly 
apparent that the place where the arrest took place was without 
the limits of his county, the court will, on motion, discharge the 
defendant. A return, showing either an arrest or service of a 
summons out of the sheriff’s bailiwick, is no evidence of service.’ 

By the common law, if the sheriff or other oflicer comes to arrest 
a man, and he flies, the officer may pursue him and take him 
again, though in another county.’ 

In Ohio and Indiana, it is enacted, that no person shall be 
arrested in the chamber of the senate or house of representatives 
of the state during their sitting, or in any court of justice during 
the sitting of the court.® 

The service of any process in the actual or constructive presence 
of a court has been said to be a contempt." 


V. ARREST, HOW MADE. 


A legal arrest can only be, in general, where there is an actual 
touching by the officer of the body of the person arrested, however 


(1) Coyles v. Hurtin, 10 Johns. R. 85. (6) 4M. & Selw. 412 ; Hammond vy. Tay- 
(2) Com’th v. Field, 13 Mass. 321. lor, 3 B. & Ald. 408. 
(3) O’Boyle v. Brown, Wright R. 465. (7) Arnold v. Tourtellot, 13 Pick. 172. 
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slight that touching may be,' as laying hold of a hand which is 
out of the window. Some part of the officer must come in actual 
contact with some part of the person arrested.? Bare words will 
not make an arrest,’ as saying to the defendant “I have a warrant, 
and arrest you.” 

These rules apply where the party does not submit. Words 
alone, importing an arrest, will constitute one, if the party under- 
stand that he is arrested and submit, although the officer does not 
touch his person.’ If an officer, having process against any one, 
says to him, who is on horseback or in a carriage, “ You are my 
prisoner, [have a writ against you,” upon which he submits, turns 
back or goes with him, it is an arrest; but if, instead of going with 
the officer he had gone or fled from him, it could be no arrest, 
unless the officer laid hold of him.’ It is sufficient if the party be 
within the power of the officer and submits to the arrest. Where 
the plaintiff and defendant were together, and the defendant said 
that he had surrendered, and the officer thereupon remarked that 
he had appointed a third person his keeper; this was held suffi- 
cient evidence of an arrest.’ An officer said to the defendant, “I 
arrest you ;” the defendant replied, ‘‘ wait for me outside the door 
and I will come to you;” the officer waited, and the defendant 
went away ; this was held to be no arrest, though had the defend- 
ant gone into the passage with the officer, the arrest would have 
been complete.’ If process be shown to a party, and he then go 
voluntarily with the officer, these acts alone are not an arrest.® 
Where an officer sent a message to a defendant, informing him of 
process having issued, and requesting him to fix a time and call to 
give bail, the defendant fixed a time, attended, and gave bail, there 
was held to have been no arrest.'!? So also where officers watched 
a defendant’s house, and would have arrested him, if he had tried 
to get away, but did not produce the writ, there was no arrest.!! 
Nor where an officer insisted on the debtor’s accompanying him 
to the creditor.’ But where an officer accompanied the defendant 
to his (defendant’s) house, where the officer informed him that he 
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had a writ for his arrest, at the suit of the plaintiff, upon which the 
defendant executed a bailbond and the officer withdrew ; this 
transaction, though it occupied only twenty minutes, was regarded 
as an arrest. So if an officer put his hand upon a man, and tell 
him he must go, and he goes, supposing the officer has power to 
enforce him, that is an arrest.? Or if the officer comes to one 
who is ill in bed, and inform him that unless he satisfies the op- 
posite party or gives bail, he (the officer) must take him or put him 
in charge of a man, the language of the officer shows the defend- 
ant sufficiently under restraint to constitute an arrest.’ If an 
ofticer comes into a room and tells the defendant he arrests him, 
and locks the door, there is an arrest, for he is in the custody of 
the officer.* There must be circumstances indicating that the 
defendant is under restraint and within the power of the officer. 

Violence should be avoided, if possible, in making an arrest. 
The sheriff may, under particular circumstances, lay hands on 
another, in order to serve him with process.© He cannot drag 
about or strike the defendant, unless these acts are rendered ne- 
cessary by his resistance.6 He may make use of so much force 
as is necessary to accomplish his object, and cannot be made liable 
by the defendant, except for wanton violence.’ 

The law was anciently declared in England, to be, that a sworn 
and known officer (be he sheriff, under sheriff, bailiff or sergeant) 
need not show his warrant or writ, when he come to serve it upon 
any man’s person or goods, although the party demands it; but a 
special bailiff or other person, who was no sworn and known 
officer, must show his warrant to the party, if he demands it, or 
otherwise the party might make resistance and need not obey it.® 
It was early declared, in England,’ that an arrest, without showing 
the warrant and without declaring at whose suit, until the defend- 
ant demand to know, is legal, and the officer need not show the 
warrant until the defendant obeys and demands to see it. At the 
same time it was considered," that every officer, whether sworn 
and known or otherwise, who makes an arrest of the person of an- 
other, ought, upon the arrest, to declare the contents of his war- 


(1) Reynolds vy. Mathews, 2 Eng. Jur. 989. (6) Kreger v. Osborn, 7 Blackf. R. 74. 
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rant (as at whose suit he makes the arrest, for what cause, out of 
what court,and into what court, and when it is returnable), to the 
end, that ifit be upon an execution the party may pay the money, 
and so free his body from imprisonment ; and if it be upon mesne 
process, that the party may either agree with the other, or else 
that he may put in sureties and bail for his appearance according 
to law, and know the day of his appearance. This duty of de- 
claring the contents was understood to arise only, when the party 
arrested, or to be arrested, yields and submits himself to the arrest, 
and not when he makes resistance and flies. When the party 
resists and interrupts the officer, before he can speak all his words, 
and the officer is mortally wounded by him and dies, the party 
cannot take advantage of his own wrong, and the killing was held 
to be murder.’ 

The known officer referred to, is not understood to be one known 
to the party who is to be arrested, but if he be so commonly known, 
it suffices.? It has been ruled in England, that an officer gives 
sufficient notice what he is, when he says to the party, “I arrest 
you in the king’s name ;” and in such case the party at his peril 
ought to obey him, though he knows him not to be an officer; and 
if he have no lawful warrant, that the party arrested may have 
his action of false imprisonment against him. Also that the party 
is bound to obey, though from the darkness he cannot see the 
officer.’ 

It has been decided in Massachusetts,‘ that if a person not gene- 
rally known as an officer makes an arrest, he is bound to produce 
his warrant or authority when demanded, provided the party sub- 
mits to the arrest. But where the party immediately resists, and 
by his own wrongful act prevents the officer from doing his duty, 
he is not obliged to produce his authority ; the party thus resisting, 
and those who come to his assistance, do it at their peril. 

The court of New York have decided, that a regular officer is 
not bound to exhibit his authority when he arrests a defendant or 
apprehends a criminal, though a special deputy is.’ In Burton v. 
Wilkinson, 18 Vermont Rep. 186, a person specially deputed to 
serve a writ,it was held, must show his authority and make known 
his business, if requested to do so. 


G) 9 Co. 69. (4) Commonwealth v. Field, 13 Mass. R. 
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Lord Kenyon! observed, that if it were established as law by 
the authorities that it is not necessary to show the warrant to 
the party arrested who demands it, he would not shake these 
authorities; but such was a most dangerous doctrine, and he thought 
it very important that the warrant (if demanded at least) should 
be produced. 

A due regard to the interests and rights of the party arrested 
would indicate, that he should be permitted, by an inspection of 
the authority of the person who seeks to arrest him, to determine 
its validity and the course he should pursue. It is certainly the 
more prudent and advisable course for the officer to exhibit the 
writ under which he acts, at least when it is demanded. 

If resistance is shown to an arrest, but not before, the sheriff or 
other officer may call to his aid such person or persons, or power 
of the county, as may be necessary. Before the English statute 
of Westminster, the sheriff or his officer might have raised the 
posse comitatus to execute process. By that statute it was provided, 
“ That the sheriff, as soon as his bailiffs do testify that they found 
such resistance, forthwith all things set apart (taking with him the 
power of the shire) he shall go in proper person to do execution.” 
This statute has been construed as only applying to writs of exe- 
cution. Hence it has been established, that although in executing 
mesne process, he may, yet he is not compelled to raise the posse 
comitatus.? 

Hence also arose the rule, that the return of rescue or of resist- 
ance by force, may be a proper return upon mesne process, but 
cannot be a proper return upon an execution, since upon the latter 
the sheriff is obliged to summon all the force necessary to secure 
the party, against whom the writ is directed.’ 

In Kentucky, in cases in which the writ requires the sheriff to 
take bail, and the defendant uses arms or threats to keep off such 
sheriff, he may throw down a copy of the writ in his presence, and 
return a copy left; whereon the plaintiff may order an attachment 
as in cases of a common return of a copy left. 


VI. ARREST OF WRONG PERSON. 


The sheriff’ is bound, at his peril, to arrest the very person 
named in the writ. The arrest of one person cannot be justified 


" (1) Hall v. Roche, 8 Term Rep. 188. (3) Bell y. North, 4 Litt. R. 133; 7 Bac. 
(2) Cro. Jac. 419. Abr., tit. Sheriff, Letter N. 
(4) 1 Moreh. and Brs. Dig. 328-9. 
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under a writ sued out against another.’ A sheriff cannot justify 
an arrest of A. B. by showing a writ against C. B. and averring 
that it was issued against A. B. by the name of C. B., and that 
they are one and the same person ; there being no averment that 
A. B. was known as well by the name of C. B.? If a person is 
arrested under a writ by another christian name than his true 
one, the court will discharge him on motion. In such a case, the 
sheriff is a trespasser, and liable to an action of false impris- 
onment.? If he have a writ to take A., and he ask B. what his 
name is, who answers that it is A. and he therefore arrests B., it 
has been held that trespass lies against him.’ But in Morgans v. 
Bridges,’ Lord Ellenborough cites a decision that, where a person 
obtruded himself upon the sheriff’s officers instead of another, and 
was arrested, he could not sustain an action for arrest. In Morgans 
v. Bridges, the sheriff, holding a writ against G. B,. arrested M. B. 
who was the real debtor, and at the time of contracting the debt 
had represented himself as G. B. It was held, that the sheriff might 
justify himself for the arrest by proving these facts and this mis- 
representation, but that he was not bound to detain him, on being 
informed of these facts, and would not be liable for permitting 
the person to go at large, since the sheriff could not tell whether 
to rely safely upon the assertions of the one party or the other. 

If a capias ad respondendum, requiring bail, issue against Taylor 
& Searles, the sheriff is not bound to arrest David 8. Taylor, nor, 
after arresting, is he bound to detain him, although the person 
intended by the name of Taylor in the writ, was David S. Tay- 
lor. It is no breach of the sheriff’s bond, if, under such a writ, 
the sheriff allow David S. Taylor to escape, after having arrested 
him.® 

In general, a writ should set forth the christian and surname of 
a defendant in full. The statement of initials is not sufficient. 
But a party has, in law, but two names. 

In Ohio, by act of March 12, 1845,’ an enactment is made to 
the same purport as the English statute, 3 and 4 Will. 4, c. 42, s. 
12, that “in all actions upon bills of exchange or promissory notes 
or other written instruments, where any of the parties thereto are 
designated by the initial letter or letters, or some contraction of 


(1) Griswold v. Sedgwick, 6 Cow. 460. (5) 1 B. and Ald. 650. 
(2) Shadgett v. Clipson, 8 East. 328. (6) Gov. for use, etc. v. Gill, 2 Blackf. R. 
(3) Wilks v. Lorck, 2 Taunt. 398. 24; See 6 Cow. 456; S.C. 1 Wend. 126. 


(4) Cootev. Lightworth, Moore, 457;Thur- (7) Vol. XLIII, O. L. 114. 
bane’s Case, Hardw. 323. 
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the christian or first name or names, it shall be lawful in every 
affidavit to hold to bail, and in the process or declaration, to de- 
signate such person by the same initial letter or letters or con- 
traction of the christian or first name or names, instead of stating 
the christian or first name or names in full.” 

The sheriff will not be liable if the defendant is as commonly 
known by the name by which he is sued as his real name ;' nor 
if the name has the same sound.’ 

Where there are two or three persons known by the same 
name, and upon process granted out against one of them, the offi- 
cer arrests another, or attaches the goods of another of them, 
which is not the defendant, it would seem that the officer is liable 
as a trespasser, as would be the plaintiff, if he had pointed out 
the person or goods to be seized. In such a case, it is the opinion 
of Dalton,’ that it is safest for the sheriff to make his return, that 
there be divers of that name and surname, within his county, 
etc., and that therefore he knew not upon which of them to exe- 
cute the writ. 


VIl. DETAINER UPON A SECOND WRIT. 


Where the sheriff arrests the defendant in one action, it ope- 
rates virtually as an arrest in all the actions in which the sheriff 
holds writs against him at the same time, for it would be only 
an idle and useless ceremony to arrest the defendant in the rest. * 
If, therefore, while the defendant is in custody, any other bailable 
writ be lodged with the same sheriff, the officer is bound, at his 
peril, to detain him until regularly discharged also from this 
second writ.> 

The detainer in the other actions will hold good, though the 
court may, upon collateral grounds, unconnected with the act of 
the sheriff, order the party to be discharged from the first arrest.° 
Thus,’ although the defendant was discharged from the first writ 
by reason of a defective affidavit to hold to bail, and proof that 
no debt was due, he was held upon the second writ. In Howson 
v. Walker, 2 W. Bl. 828, the illegality in the original arrest was 


(1) Walker v. Willoughby, 6 Taunt. 530; vy. Yewens, 10 Ad. and El.570 ; Robinson 
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not the act of the sheriff’s officer, but a stranger, and the sheriff 
made a new arrest. 

But, where the sheriff has, by his own act, illegally arrested the 
defendant, the defendant is not in custody under the first writ; he 
is suffering a false imprisonment; and such false imprisonment 
being no arrest, in the original action, cannot operate as an arrest 
under the other writs lodged with the sheriff! Thus, where the 
defendant had been arrested by the sheriff, without a warrant, 
and carried to a police office under a false charge of felony, and 
was afterward arrested on mesne process at the suit of A., and 
having been discharged from that arrest, was detained in custody 
on a ca. sa. issued by B.; the court considered the final arrest 
irregular, and discharged the defendant.’ 

But a party, discharged from an arrest, because the officer had 
no warrant or writ, may be again arrested.’ So a party irregu- 
larly taken and discharged on criminal process, may be arrested 
on aca.sa.‘ If he has been in custody on a criminal charge, and 
is acquitted and discharged, he is not privileged from arrest on 
his return home, nor will the court relieve him unless the arrest 
on the criminal charge was merely a contrivance to get him into 
custody on the civil suit.° If, in the first case, the arrest is by a 
mere stranger and wrongdoer, the writs in the sheriff’s office do 
not operate without a new arrest. But if, in a case where a per- 
son is illegally in custody under an arrest, by a party to whom 
process is not directed, an officer holding process arrests him, 
without collusion of those who so have him in custody, the second 
arrest is legal, inasmuch as the defendant is not, by such illegal 
custody, privileged from arrest under legal process.6 The second 
arrest must be under circumstances showing collusion of the offi- 
cer with the party who made the first, in order to entitle the de- 
fendant to a discharge.’ 

An unlawful arrest on process by A. entitles the party to be 
discharged from detainer on any other writ issued in behalf of A. 
But if a party is discharged by a judge’s order from arrest, in con- 
sequence of it being made, while he was returning from court, 
the sheriff may still detain him on other writs of ca. sa. in his 
hands.® 


(1) Barratt y. Price, 9 Bing. 566. (4) Mackie v. Warren, 5 Bing. 176. 

(2) 9 Bing. 566; Pearson v. Yewens, 5 (5) Goodwin v. Lordon,1 Ad. and El. 378. 
5 Bing. N.C. 489 ; Collins v. Yewens,10 (6) Collins vy Yewens, 10 Ad. and El. 570. 
Ad. and El. 570. (7) Robinson v. Yewens, 5 M. and W.149. 

(3) Plomer v. Ball, 5 Ad. and El. 823. (8) Hall y. Hawkins, 4M. and W. 590. 


BREAKING DOORS IN EXECUTING WRIT. 103 


If a party is discharged from arrest under one capias, the sher- 
iff should nevertheless detain him in custody, if there are other 
writs of capias against the same person in his hands. 

An arrest is illegal, where the defendant has been detained 
upon a false pretense.' 


Vill, BREAKING DOORS IN EXECUTING WRIT. 


It becomes necessary to inquire how far a sheriff is justified in 
entering a house to consummate the arrest of a party; and, as 
the law is the same upon this subject in regard to process, either 
against the body or the goods, the right of the sheriff in this res- 
pect may now be examined, where he is to execute either mesne 
or final process against the body or the goods. 

It is a sacred principle of the law, that the house of every one 
is to him as his castle and fortress.?, Upon a writ of habere facias 
possessionem, the sheriff may break the house, and deliver the 
possession to the demandant.’ But in no civil suit between indi- 
viduals, can the sheriff, by force of a capias or fieri facias at the 
suit of a party, break the defendant’s house to do execution, if the 
door is not opened, even though he make request that the door 
may be opened, and that request is denied.* This privilege is 
confined to the breach of windows and of outer doors, constructed 
for the security of the house against persons from without, who 
might endeavor to break in ; it has been said to proceed upon the 
ground that otherwise the family within would be left naked and 
exposed to thieves. The earliest case warranting it, was decided 
in England, in the eighteenth year of the reign of Edward IV. 

The sheriff may legally break open the door of a lodger in a 
house, there being but one outer door to the house, through which 
he entered peaceably.’ Where the whole of a house is let out in 
lodgings, and the owner does not inhabit any part of it, though 
there is but one door common to all the inmates, every separate 
apartment, or suite of apartments, is the mansionhouse of those 
who occupy them. But when the landlord occupies only one 
room, and lets out the rest to lodgers, he is in law the occupier of 
the whole house.’ In Whalley v. Williamson,’ an officer entered 
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an unfinished dwelling through a hole in the wall, which opened 
into a small room or closet, and, having entered this place, tore 
down some boards, by which a staircase window, which opened 
into this place, was boarded up; he was sued for this act. The 
court charged the jury that if this hole in the wall was intended 
to have had a door or window put into it, it must be considered 
as the commencement of the dwelling house, and the officer was 
justified in entering; but if this hole was always intended to be 
left open, the staircase window was the external fence, and the 
breaking it open could not be justified. In Hopkins v. Nightingale,' 
the house of the party who had been arrested stood in a stable 
yard, which was surrounded by a wall; there was a hatchgate 
at the foot of the stairs, which led to an open gallery, from 
whence there were doors to the several apartments; at the top 
of the stairs was a door across that part of the gallery which led 
to the chamber where the party was arrested; the under part of 
the house was in stables. The door at the top of the stairs was 
broken open by the officer, and Lord Kenyon ruled that this was 
the outer door of the party’s house or dwelling. 

If a dwelling house is so constructed as to be capable of being 
used as a double house, or a distinct residence for two families, 
each family having an outer door, and if the same was in fact 
thus used, by the families of A. and B., then an officer who has 
an execution against B., and enters A.’s outer door with A.’s con- 
sent, has no authority to break open the inner door leading to B’s 
room, which adjoins a room of A., for the purpose of arresting B. 
on the execution. But if the door of B.’s room be of common use 
and passage for the families of A. and B., at the pleasure of both 
either to go out of the house through A.’s outer door, or as a 
passage way to the interior of the house, then such door is not 
privileged as an outer door, and the officer may lawfully enter it 
forcibly to arrest B.? 

The privilege allowed to a man’s habitation, does not extend 
to a store or barn disconnected from the dwelling housetand 
forming no part of the curtilage, or standing apart in a field. 

An officer who breaks open the outer doors or window of a 
dwelling house is a trespasser, and liable as such. Merely 
opening the door or window is a breaking. What would be a 
breaking of an outer door in burglary is equally a breaking by 


(1) I Esp. R. 99. (3) Haggerty v. Willis, 16 Johns. R. 288; 
(2) Stedman v. Crane, 11 Mete. 295. Burton v. Wilkinson, 18 Vt. R. 186. 


BREAKING DOORS IN EXECUTING WRIT. 105 


the sheriff. Lifting a latch is, in law, as much a breaking as the 
forcing of a door bolted with iron.’ If the door be shut to and 
latched, but not locked nor barred, the officer may not draw the 
latch and so enter.? 

The house of any one is a castle, and privilege only for himself 
and his family.* It protects the occupant or any of his family 
who have their domicile or ordinary residence there.*| Not only 
children and domestic servants, but also permanent boarders, 
who have made the house their home, are members of the family 
within this rule; and an arrest of any such person, made ona 
forcible entry through the outer door, is illegal. But the protec- 
tion does not extend to strangers, nor, it seems, to visitors.’ In 
New York, it has been said, that every guest who is at the house 
is protected, whether the owner be within the house at the time 
or not. But this case can only be regarded as an authority, so 
far as it decides that a guest may expel from a house a sheriff, 
who has broken doors, and thereby effected entrance, for the pur- 
pose of levying on goods of the head of the family occupying it.” 

The privilege of a man’s dwelling house does not extend to 
protect any one who flies to a house or the goods of any other 
which are brought and conveyed into his house to prevent a law- 
ful execution, and to escape the ordinary process of law; and 
therefore, in such case, after denial on request made, the sheriff 
may break the house.* It will be perceived, that the act of the 
party, against whom the writ is directed, amounts in this case to 
fraud. Where the party or his goods are within the house, with 
no fraudulent design— not having been placed there to avoid ex- 
ecution—it seems that the outer door cannot be broken.’ Before 
an officer with a writ to arrest a party, breaks the door of another 
person in executing his authority, he should for his justification 
demand entrance, and the previous knowledge by the tenant of 
the premises, of the officer’s purpose in coming to the premises, 
does not dispense with this demand. Nor will a legal and valid 
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writ authorize needless insult or menaces, or wanton injury to 
property, or violence to the tenant before or after admittance.' A 
demand of the person having the custody of the key of the build- 
ing, is a sufficient demand, although he is not the owner of the 
building.’ 

But an officer, having a writ against the body or goods of a 
party, breaks another’s house at his peril. He is a trespasser, or 
is not one, according to the event of his search. If he does not 
find what his writ directs him to seize, he is a trespasser. His 
justification depends upon finding there the goods or the body, 
and upon their being fraudulently there to prevent execution.® 
Even where the right of possession of the occupant in fact is con- 
troverted, the officer in such case derives no justification from 
that fact. A sheriff cannot justify breaking even the inner doors 
of the house of a stranger, merely upon suspicion that a defend- 
ant is there.© He cannot justify an entry under a fi. fa. upon the 
close of a stranger, unless the goods and chattels of the execution- 
defendant are there. The difference between an entry into the 
house of the defendant himself, or of a third party, is this, that 
the house of the defendant is the most probable place to find the 
defendant or his goods; hence if there be nothing illegal in the 
mode of entry, the officer’s justification does not depend here, as 
it does in the other case, upon his finding or not finding the de- 
fendant or his goods. Under a writ of fi. fa. against the goods 
of an intestate person, in the hands of his administratrix or of 
the husband of the administratrix, held in her right since her 
marriage, the officer may justify entering the house of the hus- 
band to search for goods of the intestate, though none be found 
therein, because that is the most natural custody for them.’ 

Where a man’s house, untenanted, is used fraudulently to pro- 
tect the property of another from legal process, the outer door 
may be broken without a demand. But if the officer in such a 
case uses unnecessary force, he is liable for the actual injury to 
the premises, occasioned by it.* 

If a sheriff can get, peaceably, into the outer door of the house 
of a defendant, he may break inner doors of rooms or other 
places, or an inner window, to reduce property into his possession 
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or make an arrest.'. And, on a fiert facias may open trunks.? A 
demand is unnecessary, before breaking inner doors of the house 
of a defendant, although if the defendant stands with the key and 
offers to open the door, the sheriff should not unnecessarily break 
it, nor should he use any other unnecessary violence.? The offi- 
cer cannot justify breaking the inner doors, without averring a 
previous demand of peaceable admittance, or showing such vio- 
lence was necessary, as that the party to be arrested was actually 
there, or that he had reasonable ground for suspicion.*| The fact 
that the house is occupied by the defendant, authorizes the officer 
to enter, in order to ascertain whether he be there or not.’ Ifthe 
sheriff break open a house, where any of the doors of the same 
house are open, whereby he may enter or where he may open 
the door by a key or otherwise, without breaking the house or 
door, he is a trespasser and an action lies.© Where the opening 
of the door of a dwelling house to an officer is occasioned by 
craft, and then used to effect the violence intended, the first entry 
is unlawful, and the sheriff is liable for any outrage committed in 
executing the process.’ It is doubtful whether if a door is partly 
open, the person within has a right to shut it against the officer 
who is struggling to get entrance in order to make an arrest.® 
Where the front door of the defendant’s house is generally fast- 
ened and not used for the purpose of entrance, and the usual ac- 
cess to the inner rooms is through the back door and kitchen, 
which are open and through which the sheriff enters, he may law- 
fully break open the door of an inner room in which the defendant 
is with his family.2 The rule which has been stated, will not 
prevent one flying to his dwelling house, upon escape, after he 
has been arrested ; in such case, the officer may break doors or 
windows in order to arrest.!° So also where a sheriff has made a 
lawful entry into a house and a lawful seizure of the goods, under 
a writ of fieri facias, if he cannot take the goods out of the house 
without opening the outer door, he has a right to break it open, 
and, in so doing, to break the lock, bolt, and staple affixed to it. 
The absence of the owner of the house, and of every other person 
of whom he could make a demand to open the door, obviates the 
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necessity of a demand.'! Where the bailiffs of a sheriff have en- 
tered a house through the open door, and are disturbed in their 
execution by the parties who are within the house, he may break 
into the house and rescue his bailiffs, and so take execution.? A 
sheriff’s officer, in execution of a bailable writ, peaceably obtained 
entrance through the outer door, but, before he could make an 
actual arrest, was forcibly expelled from the house, and the outer 
door fastened against him. The officer obtained assistance, 
forced open the outer door and made the arrest. It was held, 
that the officer was justified in so doing, and that demand of re- 
entry under such circumstances was not requisite. It was doubt- 
ed, whether an indictment for assault and false imprisonment 
would lie against the sheriff’s officer. An officer entered the 
house of a party, seized hold of him and dragged him out of the 
house —a scuffle ensued — both fell to the ground, the party 
broke from the officer and entered his house, and the officer went 
off. The same night the officer procured assistance, returned 
and broke open the door. He held an execution against the 
party, but said nothing of this. The testimony was considered 
sufficient to prove a previous arrest and escape before the break- 
ing into the house at night. It was decided that in the pursuit to 
retake the defendant, the officer had a right to break open the 
outer door, after making known his business, demanding admis- 
sion and being refused it, and that there was here no necessity 
for proof of demand and refusal, the officer having been thrust 
out of the party’s house, and the door shut upon him.‘ 

It may be stated, as a general rule, that, if the execution of 
process has been properly commenced —if the defendant, after 
an arrest, escape,—or, if after the sheriff has made a levy, the 
defendant shut the goods up in his dwelling, and the officer can- 
not gain admittance upon a reasonable demand, he may force 
the doors.’ It has even been said,® that if the door be open and 
the sheriff or bailiff come to the house and shows the process, 
and offers to enter to execute the same process (being at the suit 
of any subject), and the owner of the house, etc., shuts the door 
against the sheriff, etc., here the officer, giving notice of the cause 
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of his coming, and requesting to have the doors open, may break 
open the house, if the party refuses to open the door. 

Bail may, after demand of admittance and refusal, break open 
the outer door of the principal, in order to arrest him, since con- 
structively he is always in custody of the bail.’ 

In the service of criminal process, the sheriff, if the doors be 
not open, may break the party’s house, in order to arrest him, or 
to do other execution of the state’s process, if otherwise he can- 
not enter. But before he breaks it, he ought to signify the cause 
of his coming, and make request to open the doors.? According 
to the English law, it is doubtful whether a demand is necessary 
in a case of felony; in case of a misdemeanor, a previous demand 
of admittance is undoubtedly necessary.6 The outer door may, 
in England, be broken open to execute a warrant of the speaker 
of the house of commons.‘ 

A party, who resists an officer in making an illegal arrest, and 
kills him, has been held to be guilty of manslaughter, not of 
murder.® 

If other persons enter a house in aid of an officer (who has 
illegally entered) after the door is open, being required thereto, 
they may possibly be excused, if they are ignorant of the manner 
in which he entered; but not otherwise.® It is doubtful, however, 
whether they would not be trespassers in any event.’ 

Executions for specific property authorize the breaking of the 
house, if the officer cannot otherwise execute: the command of the 
writ, as a writ of seizin or a habere facius possessionem. In Ken- 
tucky, an officer may execute a process upon judgment in detinue, 
by making a forcible entry into the defendant’s qsvelling house to 
seize the property.’ In Ohio, special provision is made by statute 
that he may do so in executing a writ of replevin. 

It has been held in England, that if the sheriff breaks open an 
outer door, when he is not justified in so doing, this does not 
vitiate the execution, but merely renders the sheriff liable to an — 
action of trespass. This doctrine has been founded upon a dictum 
in the Year Book, Ed. IV, fol. 4, pl. 19. 

But in Massachusets and New York, this has been declared not 
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to be sound law, anda levy made by such illegal means, has 
been held not to be lawful.' It was said, with much force, that 
the English doctrine leads to this absurdity, that although the 
officer may be resisted in his entry, and even put out of doors by 
force, yet that if he can seize the goods and escape out of doors 
with them, it then becomes unlawful for the debtor or his assis- 
tants to molest him on acccount of the goods. 

With like reason, an arrest, made by an officer after breaking 
an outer door, would be considered void. 


IX. PRIVILEGE FROM ARREST. 


By the act of congress, of April 30, 1790, it is provided, that if 
any writ or process shall be sued forth or prosecuted by any per- 
son or persons, in any courts of the United States, or in any of 
the courts of a particular state, or by any judge or justice therein, 
respectively, whereby the persons of any ambassador, or other 
public minister of any foreign prince or state, authorized and 
received as such by the president of the United States, or any 
domestic or domestic servant of any such ambassador or other 
public minister, may be arrested or imprisoned, or his or their 
goods be distrained, seized, or attached, such writ or process shall 
be deemed and adjudged to be utterly null and void, to all intents, 
construction, and purposes whatsoever. In case any person or 
persons shall sue forth or prosecute any such writ or process, 
such person or persons, and all attorneys or solicitors, prosecuting 
or soliciting in such case, and all officers executing any such writ 
or process, being thereof convicted, shall be deemed violators of 
the laws of natons, and disturbers of the public repose, and 
imprisoned not exceeding three years, and fined at the discretion 
of the court. But. no citizen or inhabitant of the United States, 
who shall have contracted debts prior to his entering into the 
service of any ambassador or other public minister, which debts 
shall be still due and unpaid, shall have, take, or receive any 
benefit of this act; nor shall any person be proceeded against, by 
virtue of this act, for having arrested or sued any other domestic 
servant of any ambassador or other public minister, unless the 
name of such servant be first registered in the office of the secre- 
tary of state, and by such secretary transmitted to the marshal of 
the district in which congress shall reside.? 


(1) People v. Hubbard, 24 Wend. 369; (2) 1 Peters U.S. Sts. 118. 
Isley v. Nichols, 12 Pick. 270. 
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This law is not less obligatory upon the state courts and state 
judges, than upon those of the United States. If a public minis- 
ter is sued in either court, the court will quash the process as 
altogether void. But a federal court cannot quash proceedings 
in a state court, depending against a public minister, or issue a 
habeas corpus to relieve him.' 

Consuls, or agents of commerce, are not under the protection 
of this statute or the law of nations; nor are their servants.? 
The secretary of an embassy is privileged;* so is a chargé 
@ affaires, even while waiting to return home, after he is super- 
seded.! 

A person claiming his privilege as servant to an ambassador, 
must be his bona fide servant at the time of his arrest.6 In an 
action against the sheriff for a false return, the plaintiff may show 
that the appointment was merely colorable.? It is not indis- 
pensably necessary that the servant should reside in the ambas- 
sador’s house.’ 

The question whether a person is privileged under this statute, 
must be decided by the sheriff at his peril. It will be perceived 
that the statute makes him liable if he arrests one within its pro- 
tection. In cases of real difficulty, he may demand an indemnity, 
and the court will enlarge the time for making a return, until an 
indemnity is given.® 

The statutes of the United States privilege from arrest, at all 
times : 

Noncommissioned officers, privates, seamen, musicians, and 
marines in the service of the United States.° But midshipmen 
are not privileged.’ 

A corporation cannot be arrested in its corporate capacity." 

In general, executors, administrators, heirs, trustees, or others, 
sued merely in a representative capacity, cannot be held to bail 
in actions against them for the debts of the deceased, or others 

whom they represent.!? 

In Indiana, no executor or administrator can be held to bail in 


(1) Ex Parte Cabrera,1 Wash.C.C.R. (6) Delvalle y. Plomer, 3 Camp. 47. 
232. (7) Novello v. Toogood, 1 B. and C. 554, 
(2) Heathfield v. Chilton, 4 Burr. 2016; (8) Delvalle v. Plomer, 3 Camp. 47. 
Vivash v. Becker, 3 M. and 8. 284; U. (9) Acts of Congress, March 16, 1802, sect. 


S. v. Ravara, 2 Dait. 297. 23 ; Ibid, July 11, 1798, sect. 5. 
~ (3) Resp. v. Longchamps, 1 Dalt. 117. (10) Navy Order, May 20, 1836. 
(4) Dupont v. Puchon; 4 Dalt. 521. (11) 2 Bac. Abr., tit. Corporation, pl. 43. 


(5) 1 Tidd’s Prac. 193. (12) 3 Bl. Com. 292; 1 T. R. 716. 
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any action against him in his representative character, unless such 
action is brought to charge him out of his own estate. In the 
latter case, he may be held to bail.' 

The effect of a discharge under the state insolvent law will be 
treated of in a subsequent chapter. A neglect to discharge a 
party, who holds the certificate under that law, subjects the officer 
to an action.’ 

Members of the senate and house of representatives of the 
United States are privileged from arrest in all cases, except trea- 
son, felony, and breach of the peace, during their attendance at 
the session of their respective houses, and in going to or returning 
from the same.° 

Members of the senate and house of representatives of the State 
of Ohio, or Indiana, or Kentucky, are, in all cases, except treason, 
felony, or breach of the peace, privileged from arrest during the 
session of the general assembly, and in going to and returning 
from the same.’ The statutes of Ohio and Indiana define this pri- 
vilege as continuing during the sitting of the legislature, and also 
during the time necessarily employed in traveling to, and return- 
ing from, the place of their meeting, allowing one day for every 
twenty-five miles of the distance, by the road most usually traveled. 
The same privilege extends, both in Ohio and Indiana, to the 
clerks, sergeant at arms, doorkeepers, and messengers of either 
branch of the general assembly, and, in Indiana, to the secretaries 
of either branch.’ In Ohio, whoever arrests either of these per- 
sons, during the continuance of their privilege, is condemned to 
forfeit and pay, for every such offense, the sum of one hundred 
dollars ; to be recovered, with costs of suit, by action of debt, in 
the name and for the use of the persons injured.® 

The following persons, also, are privileged from arrest, to wit: 

In Ohio, the judges of the supreme court, and the presidents of 
the courts of common pleas, while attending courts, and also during 
the time necessarily employed in going to, holding, and returning 
from the said courts, which it is made their duty to attend.’ 

The associate judges of the several courts of common pleas 


(1) Rev. Sts. of Ia. 558. of Ohio, art. 1, séct. 13; Const. of In- 
(2) Swan’s Sts. 448. diana, art. 3, sect. 13. 
(3) Constitution of U.S., art. 1, sect. 6. (5) Swan’s Sts, 75 ; Rev. Sts. of Ia. 957. 
(4) Const. of Ky., art. 11, sect.24; Const. (6) Swan’s Sts. 75. 

(7) Ibid, 75-6. 
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within the State of Ohio, during the sitting of their respective 
courts.’ 

In Indiana, the judges, and clerk, and sheriff of the supreme 
court, while attending on the court and during the space of fifteen 
days next before the commencement, and for the space of ten 
days next after the close of any term thereof. The judges of the 
several circuit courts within the State of Indiana, during the sitting 
of their respective courts, and during the space of three days next 
before and after the close of any term thereof.’ 

In Ohio, all persons legally qualified to vote for representatives 
to the general assembly, during the time of their attendance at the 
elections, and while on the way, going to and returning from such 
elections ;> in Indiana, all persons legally entitled to vote, during 
the same period, to wit, during the time of their attendance at 
elections, and while on the way, going to and returning from the 
same ;* in Kentucky, for the same period, the exemption not ex- 
tending to treason, felony, breach or surety of the peace.’ In Ohio, 
every acting commissioner, or principal, or assistant engineer, 
employed on either of the canals, built under the act to provide 
for an internal improvement of the State of Ohio to provide navi- 
gable canals ;° where the capias issues in any civil suit, arising 
out of, or connected with, their official duties. 

in Indiana, each member of the board of county commissioners 
for the space of one day, before any of their regular and legal 
sessions, during the time employed in said session, and for one 
day after the close thereof.’ 

In both Ohio and Indiana, any person, while doing and perform- 
ing military duty under the order of his commanding officer, or 
while going to or returning from the place of duty or parade.® 

In Ohio and Indiana, each and every officer and soldier of the 
revolutionary war, and each and every female on any process, 
mesne or final, for any debt, or claim, or demand, where the cause 
of the action is founded upon contract.’ If a female resort to a 
suit for the arrest or false imprisonment, she must set forth her 
exemption, and show the arrest to have been in a suit upon a con- 
tract.'". In Indiana, the soldier of the revolution, in order to be 


(1) Swan’s Sts. 76. (6) Swan’s Sts. 749. 

(2) Rev. Sts. of Ia. 957. (7) Rev. Sts. of Ia. 957. 

(3) Swan’s Sts. 75, (8) Swan’s Sts. 76; Rev. Sts. of Ia. 958. 
(A) Rev. Sts. of Ia. 957. (9) Id; Ibid, 758-9. 

(5) Const. of Ky.,art. 11, sect. 8. (10) O’ Boyle v. Brown, Wright. R. 465. 
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exempt, must be enrolled on the pension list, or have some suffi- 
cient written evidence of his having been such soldier. If a sol- 
dier of the revolution, or female, is sued with other defendants, in 
Indiana, who may be imprisoned, her name must be inserted in 
the mesne process issued, but with a command to summons him 
or her to appear and answer such suit.'' In England, a feme sole 
was not privileged from arrest, but a feme covert was discharged 
from custody, on mesne process, on common bail.? If both hus- 
band and wife were arrested, he was compelled to put in bail for 
both.’ 

In both Ohio and Indiana, all attorneys, counsellors at law, 
clerks, sheriffs, coroners, and all suitors, witnesses, and jurors, are 
exempt, while attending court and going to and returning from 
court.? To these may be added, in Ohio, all constables and criers, 
while attending court, and going to and returning from court.’ 
In Indiana, justices of the peace are exempted, while engaged in 
hearing and determining any action, suit or plaint instituted before 
them.° 

An attendance of a witness upon a court to prove a will,’ or 
upon arbitrators,? or upon an insolvent court,’ have been held to 
bring him within a privilege. 

The privilege exists while reasonably and necessarily employed 
in going to the place of trial, staying there until it is ended, and 
during a reasonable time to prepare for departure, and to return 
home. It exempts the person while at his hotel, or a coffeehouse, 
waiting for the suit ;!° but not throughout the term of the court, or 
after the person has engaged in his general private business, being 
relieved from attendance upon the court." 

A person returning from court is not protected, if he makes a 
deviation from his direct road; but courts are liberal in constru- 
ing what is a deviation.'? 

A person is not privileged, unless he attends court in one of the 
characters above stated.” But a witness need not necessarily be 


(1) Rev. Sts. of Ia. 758-9. (8) Spence v. Stuart, 3 East. 89. 

(2) Crocker v. Fry, 1 B. and Ald. 165. (9) Willingham v. Mathews, 6 Taunt. 358. 
(3) 1 Salk. 115. (10) Hurst’s Case, 4 Dall. 387 ; Childerston 
(4) Swan’s Sts. 76; Rev. Sts. of Ia. 957. v. Barrat, 11 East. R. 439. 

(5) Swan’s Sts. 76. (11) Smythe v. Banks, 4 Dall. 329. 

(6) Rev. Sts. of Ia. 957. (12) Pitt v. Coomes, 5 B.and Adol. 1079. 


(7) 2 Johns, R. 294. (13) Cole v McLellan, 4 Hill. R. 59. 
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attending under a subpena, if he have consented to go without 
one.’ 

A party will be discharged, who is arrested while attending to 
his business in court; but if he is also arrested in another cause, 
and merely shows that two days after his arrest he wished to 
attend to his business in court, he will not be discharged entirely 
from custody.’ A suitor, returning from court, going to a place 
out of the direct route to his home, for the purpose of attending 
his son’s funeral, is not exempt from arrest.’ 

An attorney, attending court to make a special motion, is privi- 
leged.* 

The exemptions from arrest, thus given by the state laws, do not 
extend to cases of treason, felony, or breach of the peace, either 
in Ohio or Indiana, nor in Indiana to any breach of the penal laws 
of that state.® 

The exemptions fiom arrest detailed, do not extend, in Ohio, to 
privilege any person named as privileged from being served at 
any time with a summons or notice to appear, nor in Indiana, 
Sundays and the fourth of July being excepted, in the latter state.® 

Whenever any of the members or officers before named, of the 
general assembly of the State of Ohio or Indiana, is arrested du- 
ring the sitting of the legislature, upon any charge of treason, 
felony, or breach of the peace, it is the duty of the person issuing 
the process on which the arrest is made, forthwith to give written 
notice thereof, to the house, in which the person arrested is a 
member or officer.” The statute of Indiana specifies that this no- 
tice is to be addressed to the president or speaker, as the case 
may be.° 

if any person is arrested, contrary to the law as it has thus 
been stated, and forcibly detained in custody, such person may 
and shall be discharged by writ of habeas corpus, or in a summary 
way. by motion, before the court from which the process shall. 
have issued, at the costs of the party suing out such process. 

In Kentucky, witnesses are privileged from arrest in all cases, 
except treason, felony, and breach of the peace, during their at- 
tendance at any court or other place where their attendance has 


(1) Meckins v. Smith, 1H. Bl. 636; 1 (5) Swan’s Sts. 76; Rev. Sts. of Ia. 958. 


Greenl. Ey. 384. (6) Id, Ibid. 
(2) Crocker v. Duncan, 6 Blackf. R.278. (7) Id, Ibid. 
(3) Chaffee v. Jones, 19 Pick. 260. (7) Rev. Sts. of Ia. 958. 


_ (4) Humphrey v. Cumming, 5 Wend. R. (9) Swan’s Sts. 76; Rev. Sts. of Ia, 958. 
90; Secor v. Bell, 18 Johns. 52. 
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been required, by subpena, first duly executed by a sworn officer 
or some indifferent person, who has made oath to the due execu- 
tion thereof, and in coming to and returning from thence, allow- 
ing one day for every twenty miles from their places of abode. 
But no person, attending any of the courts in Kentucky, or upon 
any reference or survey by order of any such court, in virtue of 
any subpena, is privileged from an arrest by original or other 
process, unless such person is actually a witness in the matter in 
such subpeena expressed.' The privilege of witnesses in Ken- 
tucky extends to witnesses attending arbitrators, appointed by an 
order of court,? and to witnesses attending on summons of either 
branch of the legislature ;> as to witnesses going to, and while at- 
tending an impeachment before the senate of Kentucky, and 
while returning home,‘ and generally to every attendance under 
a subpena, duly executed. A capias indorsed, ‘no bail re- 
quired,” or a summons, may be served upon a witness, while 
attending court, and the service is no breach of his privilege.’ 
So also a member of the legislature is not privileged, in Ken- 
tucky, from being served with any process in a civil suit, not re- 
quiring bail.® 

By the act of December 19, 1796, in Kentucky, it is provided 
that it shall not be lawful for any sheriff to execute any writ or 
process upon Sunday, nor upon any person attending his duty at 
any muster of the militia, or any election of representatives of 
Kentucky, or of the United States; or of any election either of 
the senate of Kentucky, or the president of the United States; 
nor on any person attending as a witness, being duly summoned, 
or on any order of survey issued from any court; or as a witness 
attending an arbitration made by order of court or commissioners 
appointed to take depositions in case of contested elections; and 
that all process so executed shall be illegal and void, unless the 
same be issued against any one for treason, felony, riot, breach 
of the peace, or upon an escape out of prison or custody ; and 
such process shall and may be executed at any time or place.’ 

By act of February 9, 1837, in Kentucky, the person of any 
militiaman is exempt from arrest or the service of any civil pro- 
cess, except for treason, felony, or breach of the peace, while go- 


(1) 2 Moreh. and Brs. Dig. 1549-50. (5) Legrand y. Bedinger, 4 Mon. 539; 
(2) 1 Ibid, 148. Blight v. Fisher, 1 Pet. C. C.R. 41. 
(3) 2 Ibid, 1111. (6) Catlett v. Morton, 4 Litt. R. 122. 


(4) Ibid, 805. (7) 1 Moreh. and Brs. Dig. 319. 
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ing to, continuing at, or returning from musters or any military 
court; and when detailed for the service of the state or of the 
United States, and after receiving marching orders, no arrest or 
process in civil cases, shall be served on them, and they shall be 
exempt therefrom during their continuance in service.’ 

In general, the sheriff is not bound to take notice of the defend- 
ant’s privilege. He may arrest the defendant notwithstanding his 
claim of privilege, and may leave him to relieve himself by motion 
to the court. He will not subject himself to an action for false 
imprisonment by so doing.’ For, if the sheriff were compelled to 
allow the defendant his privilege, he must then decide when it 
existed, and thus incur a heavy responsibility. 

The sheriff, if he pleases, may take notice of such privilege, and 
refuse to arrest or detain the defendant. He will do this at his 
peril, and will be responsible for failing to make the arrest, if the 
party was not privileged or the claim of privilege was colorable 
merely.® 

If the officer arrests a person attending court as a suitor, but 
recognizes his privilege, and makes a return to that effect, this 
does not amount to a service, and the party cannot be considered 
in court as upon a summons.‘ 

A person will not be discharged from arrest, because he was 
insane at the time of his arrest,’ nor if he become insane after his 
arrest.® 

Nor will a person be discharged from a ca. sa. on the ground of 
infancy.’ 


IX. COMMITMENT. 


The sheriff, having arrested the defendant, must commit him, 
unless he gives bail or takes the benefit of the insolvent law. The 
act of committing is different from that of arresting. It is the 
separate and distinct act of carrying the party to prison, after 
having taken him into custody by force of the writ. To consti- 
tute a commitment, there must at least be a delivery of the pri- 


(1) Loughb. Dig. 447. (5) Nutt v. Verney, 4 Term Rep. 121 ; 
(2) Tarlton v. Fisher, Doug. 672; Crossly Steel v. Alan, 2 B. and P. 362. 
v. Shaw, 2 Bla. Rep. 1085; 1 Str. 76. (6) Bernot v. Norman, 2 'T. R. 390; Ib- 


. (3) Delavolie v. Plomer,3 Camp. 47 ; Secor botson v. Galway, 6 T. R. 133. 
v. Bell, 18 Johns. R. 52; Sperryv. Wil- (7) Madox v. Eden, 1 Bos. and P. 480. 
lard, 1 Wend. R. 32; 6 Co. 54. (8) French v. Bancroft, 1 Metc. R. 504. 
(4) Wheeler y. Barry, 6 Vermont R. 579. 
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soner at the jail, to the sheriff, or jailer, or to some one authorized 
to confine persons in the jail.’ 

If the plaintiff or his attorney direct the officer not to commit 
the debtor, the officer cannot hold the defendant in custody.’ 

This commitment must be to the jail of that county in which 
the party is arrested, unless the writ has issued to that county, 
from a court sitting in another county. 

The revised statutes of Indiana enact, p. 675, that “ when any 
sheriff or other officer shall receive any writ of capias ad respon- 
dendum, or summons issued out of the circuit court of another 
county, it shall be his duty to execute the same as therein com- 
manded, and of his doings thereon make due return to the court 
whence it issued; and also, if the writ is a capias ad respondendum, 
to deliver the body of the defendant to the custody of the keeper 
of the jail of the county where the writ issued, unless recognizance 
of special bail shall be given. When such sheriff or other officer 
shall deliver said defendant or defendants as aforesaid, he shall 
take duplicate receipts thereof from the keeper of such jail, one of 
which he may retain, and the other he shall annex to and return 
with the writ.” No legal enactment has been made in Ohio or 
Kentucky, as to the mode of executing a capias ad respondendum 
issuing to a county other than that in which the suit is pending. 
As, however, the writ is provided for by law, and commands the 
sheriff to have the body of the defendant before the court on the 
return day, and as, moreover, it is important that the defendant 
should be within the jurisdiction of the court pending the suit, if 
arrested, the sheriff, if bail is not given, should remove the body 
of the defendant to the county in which the court sits from which 
the writ issued, and there commit him to the jail of the county. 
If bailis given, his return is made to the court in the same man- 
ner as upon a writ issued in his own county. 


(1) Skinner v. White, 9 N. Hamp. 204. (3) Avery v. Seeley, 3 Watts and Serg. 
(2) French v. Bancroft, 1 Met. 502. 494; and McGruder vy. Russel, 2 Blackf. 
18, were cases of final process. 
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CHAPTER V. 
BAIL. 


SECTION I. APPEARANCE BAIL IN OHIO. 
Ii. FILING SPECIAL BAIL IN OHIO. 
Til. CONSEQUENCES OF FAILURE TO GIVE SPECIAL BAIL IN OHIO. 
iV. DISCHARGE OF SPECIAL BAIL IN OHIO. 
V. BAIL IN INDIANA. 
VI. BAIL IN KENTUCKY. 


I, APPEARANCE BAIL IN OHIO. 


In Ohio, a party arrested on a capias ad respondendum, may, if 
the arrest is in vacation, be discharged on giving a bailbond to the 
sheriff for his appearance. . The statute of Ohio does not prescribe 
the form of this bond, or any particulars in regard to it, except 
that the sureties must be sufficient.! 

The following form may be used : 


Know all men by these presents, that we, A. B., C. D., and E. F., are 
held and firmly bound to G. H., Sheriff of the county of , in the sum of 
(the sum required by the indorsement on the writ being double the amount 
sworn to ) dollars, to be paid to the said G. H., sheriff, as aforesaid, or 
his assigns; for which payment we do hereby jointly and severally bind our- 
selves. Sealed with our seals, this day of rp ied 3 

The condition of the above obligation is such, that if the above pout A. 
B. do appear before the court of common pleas (or superior court of Cin- 
cinnati, &c., as the case may be ) of the county of , at the courthouse 
in said county, on the first day of their next term, or on the succeeding day, 
to answer to X. Y. in a plea of asswmpsit, damages dollars ( or debt, 
for debt dollars, damages dollars, &c., as the case may be ), then 
this obligation to be void, otherwise in full force and virtue in law. 

A. B., [ Seal.] 
C. D.. [Sealy 
H. F., [Seal.] 


(1) Swan’s Sts. 653. 
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At common law, if the sheriff had arrested any man, the pri- 
soner could only be delivered by the writ de homine replegiando ; 
ahd if the sheriff had arrested a prisoner, and detained him in his 
custody, and at the day of the return of the writ, returned cepi cor- 
pus, but had not the body in: court, he would have been amerced, 
but no action could be maintained against him,! although he might 
have taken bail of his own accord.? The stat. 23 Hen. 6, c. 9, 
was passed in order to compel the sheriff to take bail in those 
cases where before he might have taken bail and neglected to 
do so. 

That statute enacted that sheriffs and other officers should let 
out of prison all persons by them arrested, or in their custody, by 
force of any writ, bill, or warrant, in an action personal, or by 
cause of indictment upon reasonable sureties of any persons, 
having sufficient within the counties where such persons be so let 
to bail or mainprize, to keep their days in such places as the said 
writs, bills, or warrants shall require &c. It prohibited any officer 
from taking any obligation for any cause aforesaid, or by color of 
their office, but only to themselves, of any person, nor by any per- 
son which shall be in their ward by course of the law, but by their 


name of office, and upon condition written “ that the said prisoner 


shall appear at the day contained in said writ, bill, or warrant, 
and in such places as the said writs, &c., shall require.” And it 
declared any obligation taken by them in other form, by color of 
their offices, void. 

Most of the decisions upon the subject of bailbonds have been 
based upon this statute, or other statutes, similar to it, in the dif- 
ferent states of the union. In Ohio, no engagement by bail, 

xcept in the form of a bond, is spoken of in the statute, but there 
is no enactment declaring obligations taken colore officii, void. 

The statute 23 Hen. 6, mentions “sufficient sureties.” It has 
been held, that the sheriff may insist upon two sureties! Yet a 
bond with one surety is not void. The sheriff, however, takes 
such a bond at his peril, for in such case he will be amerced, in 
England, if the defendant does not appear ;° and in Massachusetts 
he may thus subject himself to eventual liability, if the surety 


(1) 2 Saund. R. 60b. (4) Beawfage’s Case, 10 Co. 100-1 ; Cro. 

(2) Ibid, note 8; 1 Vent. 55, 85. Eliz. 808, 852, 862. 

(3) Bengough v. Rossiter, 4 Term R. 508, (5) 10 Co. 100-1; King v. Sheriff of Lon- 
don, 2 Bing. 227. 
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taken should be insufficient. In Massachusetts the bond is suffi- 
cient, if the surety has sufficient personal estate within the county, 
although he does not reside or hold real estate within the er 
In Ohio the sheriff may demand such and so many sureties as will 
indemnify him, and is confined to no particular number, and to 
no particular class of people, being liable only for the sufficiency 
of the bail. 

In Massachusetts a bailbond is not valid, unless it is executed 
by the principal, as well as the sureties. In Ohio the rule is 
otherwise. 

The statute 26 Hen. 3, using only the word “obligation,” the 
undertaking contemplated by it is one under seal.* As it declares 
all obligations, except those specified in it, void, an agreement in 
writing to the sheriff to put in good bail for a person arrested on 
mesne process, at the return of the writ, or surrender the body or 
pay debt and costs, made by a third person in consideration of the 
discharge of the defendant, is void.’ So also is the undertaking 
of the defendant’s attorney for the defendant’s appearance, or to 
give a bailbond in due time. And if bail above is not put in, the 
sheriff is liable to an action for an escape, if he permit the defend- 
ant to depart on receiving such an undertaking.’ A promissory 
note, given for the security of the officer, is void.’ If an officer 
‘permit the defendant to go at large on a promise by the defendant 
to pay the debt to the creditor, he is guilty of a breach of duty; 
and if he is afterward obliged to pay the debt, he cannot recover 
from the defendant the money he has so paid.’ If the officer for- 
bear to arrest, upon the defendant’s promise to put in good bail, 
and afterward, on hearing such bail will not be forthcoming, puts 
in bail himself, he cannot, accompanied by the bail so put in, take 
the defendant into custody, the day before the defendant’s time for 
putting in bail expired.® Nor will he be permitted, in such case, 
to surrender the defendant on the return of the writ; and, under 
such circumstances the court refused to set aside an attachment 
against the officer for not returning the writ.'° 


(1) Long y. Billings, 9 Mass. 479; Rice (5) Rogers v. Reeves, 1 Term R. 418. 
v. Hosmer, i2 Mass. 129-30; Lane v. (6) Ibid; Fuller v. Prest, 7 T. R. 109; 
Smith, 2 Pick. 284; Glezen v. Rood, Sedgworth v. Spicer, 4 East. R. 568. 


2 Mete. 490. (7) Strong v. Tompkins, 8 Johns. R. 98. 
(2) 9 Mass. 484 ; 2 Mete. 490. (8) Pitcher v. Bailey, 8 East. R. 171. 
(3) Bean v. Parker, 17 Mass. 591; Bully. (9) Taylor v. Evans, 1 Bing. 367. 
' Clark, 2 Metce. 587. (10) Collins v. Snuggs, 6 J. B. Moore, 
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The statute does not, however, make void engagements to the 
plaintiff himself for the defendant’s appearance. 

@nder the statute 26 Hen. 3, a bailbond must be made to the 
sheriff himself. If made to his deputy, it is void.’ It must be 
made to the sheriff, by his name of office ; if made to him, but not 
in his name of office, it is void.?, It must be conditioned for the 
defendant’s appearance at the time named in the writ, and for 
that purpose only. If there is any other condition expressed in 
the bond, or the bond is single, without any condition at all, or is 
an impossible one, the bond is void. 

It may be questionable how far the above provisions apply to 
Ohio. It may well be doubted, whether such nicety will be pur- 
sued, in the absence of any statutory provision. 

If the bond is executed before the condition is filled up, it is 
void. A bond, with a blank for the sum, cannot be declared on 
as abond.’ The addition of another obligor, after the bond has 
been executed, but before the sheriff has accepted it, with the 
assent of the sheriff and prior obligor, does not vacate it. But if 
a bond is executed by one or more, with the expectation that 
others are to execute it, who do not, it is not binding unless the 
obligors assent to it without the signature of those others. 

A bailbond is good, notwithstanding any informality in the de- 
scription of the court or cause of action, provided they are described 
with reasonable certainty. Thus the bond is good, where it is for 
the party’s appearance at a court, correctly set forth in all impor- 
tant particulars ;’ or although it omit to state at whose suit the 
defendant is to answer ;° or although debt is named in the bond, 
instead of an action on the case ;? or there is a misnomer of the 
plaintiff in the conditon of the bond, if he be otherwise so described 
as to be known.” A bond to the sheriff of county, without 
naming the county, is good;" but a bailbond, reciting an arrest by 
virtue of a writ, and containing no recital of any party entitled 
thereto, or at whose suit the arrest was made, or the amount of 
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debt or damages demanded, or when or where the process was 
returnable, is void.' 

A bailbond must be taken and executed on or before the return 
day of the writ, inasmuch as it is for the appearance of the de- 
fendant. If executed after the return day, it is void.2 This ob- 
jection may be taken advantage of under the plea of non est 
factum$ 

It seems that a bailbond, taken prior to an arrest, is equally as 
effectual as if there had been an actual arrest; and in an action 
upon the bond, the arrest is not traversable.t| The bail are 
estopped from saying there was no arrest; and it is no objection 
to a recovery by the assignee of the bailbond, that the sheriff, after 
taking and before assigning the bailbond, by mistake, returned the 
writ non est inventus.’ But if an arrest is made before any writ is 
directed to the sheriff, the court, on application, will order the 
bailbond given upon such arrest, to be delivered up to be can- 
celed.6 A bailbond taken after the writ was issued, but before it 
was delivered to the sheriff, was sustained.’ 

The penalty of a bail bond is, in general, double the amount of 
the debt or damages sworn to. 

If there are two or more writs of capias in different suits, in 
favor of the same plaintiff, against the same defendant, a separate 
bailbond must be taken in each suit.® 

If a defendant, in Georgia, gives appearance bail to the sheriff, 
which is equivalent to special bail, the plaintiff in the original 
suit cannot maintain an action of debt on the bailbond in Ohio.® 

A party arrested may maintain an action on the case against 
a sheriff, if he refuses to discharge the party out-of custody, on a 
tender of a bailbond with sufficient sureties within the county." 
But the sheriff is not liable to an action of trespass, for the refusal 
does not make him a trespasser ab initio.'!' It is no defense to 
an action for refusing to take bail, that the party arrested did not 
tender a bailbond. The sheriff should prepare the bond.'’ 


(1) Churchill v. Perkins, 5 Mass. 541. 
(2) Pullein vy. Benson, 1 Ld. Raym. 352 ; 


(5) Taylor v. Clow, 1 B. and Adolp. 223. 
(6) Hall v. Roche, 8 Term. R. 187. 


2 Salk. 628 ; Samuel v. Evans, 2 T. R. 
569 ; Thompson v. Roch, 4 M.and Selw. 
338. 
(3) Ibid. 
(4) Watkins v. Parry, 1 Stra. 444 ; Haley 
oy. Fitzgerald, Ibid, 643; Taylor v. Clow, 
1 Barn and Adolp. 223. 


(7) Branfield vy. Penhay, 1 Keb. 554. 

(8) Lytle. Adm’r v. Davies, 2 Ohio R. 284. 

(9) Lowther v. Lawrence, Wright R. 180. 

(10) Creswell v. Haughton, 2 Term R. 355; 
Lovell v. Sheriffs of London, 15 Hast. 66. 

(11) 2 Saund. 61. 

(12) Milne v. Wood, 5 C. and P. 587. 


124 FILING SPECIAL BAIL. 


It is not to be understood by what has preceded, that the she- 
riff may not discharge the defendant without taking a bailbond 
or other security for his appearance. If the sheriff have the body 
of the defendant, after an arrest upon mesne process, at the 
return day of the writ, it is sufficient.' If, after arresting the 
defendant, the sheriff permits him to go at large, without taking 
a bailbond, and returns cepi corpus, and before the expiration of 
the rule to bring in the body, he puts in bail, he is not liable to 
an action either for an escape or for a false return.? But if the 
sheriff, in such a case, has not the defendant at the return of the 
writ in actual custody, or does not put in and perfect special bail, 
or render the defendant in due time, he will be answerable in an 
action for an escape.’ 

If the sheriff discharges the defendant without a bailbond, and 
is obliged to pay the plaintiff his demand, he cannot maintain an 
action against the defendant for the money he has paid in 
discharge of the demand.‘ 

The sheriff must discharge a defendant, upon receiving a writ- 
ten discharge from the plaintiff or his attorney, unless there are 
other writs of capias in his hands.° 


Ul. FILING SPECIAL BAIL IN OHIO. 


In Ohio special bail must be filed on the return day of the 
capias ad respondendum, or on the succeeding day.® If special bail 
is entered during the first or second days of the term to which 
process is returnable, exception must be taken thereto, and the 
exception entered in the clerk’s docket, during the term to which 
the process is returnable. Of this exception, a written notice 
must be served on the defendant or his attorney of record. The 
exception being thus entered, and notice served, the defendant must 
procure his bail to justify in eight days after such exception and 
notice, excluding the day on which the exception is entered and 
notice given. Or he must add other bail, who shall justify within 
the same time of eight days. The bail thus added may be either 
entirely new or only additional. If the defendant procure his 
bail to justify, or to put in new or additional bail, he must 
give, either himself or by his attorney, to the plaintiff or his 


(1) Stone v. Woods, 5 Johns. R. 186. (4) 8 East. 171. 
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attorney, two days’ notice of the time of justification of bail, or of 
putting in new or additional bail and justification thereof, exclu- 
sive of the day it is given, and, if Sunday intervene, three days’ 
notice must be given.' : 

The exception, as above stated, must be taken at the term to 
which process is returnable, and, when bail is filed on the first or 
second day of the term, no exception entered after the expiration 
of said term is of any validity.’ 

In actions instituted in the courts of common pleas, the superior 
court of Cincinnati, the commercial court of Cincinnati, and the 
superior court of Cleveland, special bail may justify by affidavit 
in the said courts respectively, or before one of the judges or 
clerks thereof, in term time, or in vacation. The affidavit must 
set forth that the bail is resident of the county in which suit is 
instituted, and that he is worth so much (mentioning the sum he 
is bail for), after all his debts are paid.* In action, instituted in 
the supreme court, the same rule formerly prevailed ; but now no 
original jurisdiction resides in that court. 

The form of the recognizance of special bail is prescribed by 
statute in Ohio to be to the effect following: 


ges 
v. In debt (or case, as the case may be). 
C.D. 


The State of Ohio, county, to wit: 

Be it remembered, that on the day of , in the year of our Lord 
one thousand eight hundred and , G. H. and E. F., of the county of 
personally appeared before J. K., one of the judges of the court of 
common pleas, in and for the county of (or clerk of the court of com- 
‘mon pleas, in and for the county of , or the judge or clerk of any other 
court, as the case may be), and severally acknowledged themselves to owe 
unto A. B. the sum of (double the sum indorsed on the writ), to be 
levied on their several goods and chattels, lands, tenements, and estates; 
upon condition that if the defendant C. D. shall be condemned in this action, 
at the suit of A. B., the plaintiff, he shall pay the costs and condemnation of 
the court, or render himself into the custody of the sheriff of said county, for 
the same; or, in case of failure, that the said G. H. and H. F. will pay the 
costs and condemnation for him. 

Taken and acknowledged the day and year above written, before me, J. K. 


? 


(1) Swan’s Sts. 653. (3) Swan’s Sts. 655. 
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When special bail justify and are allowed, an order of such 
allowance shall be drawn and a copy thereof served on the plain- 
tiff or his attorney. If the bail do not justify at the time appointed, 
they are to be considered out of court.’ 


Tl], CONSEQUENCES OF FAILURE TO GIVE SPECIAL BAIL IN OHIO. 


If special bail is not put in, or when put in it is not perfected 
in due time, as above set forth, the plaintiff should regularly pro- 
ceed no farther in that cause, unless it be to file a declaration de 
bene esse. Any step by the plaintiff, other than that, is a waiver 
of the bailbond. If he files a declaration in chief, accepts a plea 
from the defendant, or takes judgment, all benefit from the bail- 
bond given to the sheriff is thereby waived, as also the right to 
demand special bail.’ 

The plaintiff, if he proceeds no farther in the cause, as above 
stated, has an election of either of two courses. He cannot pur- 
sue both. He may either proceed on the bailbond or he may rule 
the sheriff to bring in the body of the defendant.’ If he takes a 
rule on the sheriff to bring in the body, he cannot afterward take 
an assignment of the bailbond ; and, on the other hand, if he takes 
an assignment of the bailbond or proceeds upon it, he cannot 
afterward take a rule on the sheriff to bring in the body.* 

The rule upon the sheriff to bring in the body of the defendant 
is granted by the court, upon motion made. It will be issued, 
both in the above case, where the defendant fails to appear and 
give special bail on the return day of the capias ad respondendum, 
or the day succeeding, and where the bail is not perfected, as also 
where the sheriff or other officer returns upon the capias ad respon- 
dendum “1 have taken the body,” or “I have taken the bodies” (as 
the case may be), and does not return bail and a copy of the bail- 
bond, or where the bail, taken by such sheriff or officer, are, in the 
opinion of the court, insufficient. It is the duty of the sheriff or 
other officer, to whom the rule is directed, to bring in the body of 
the defendant within the term at which the rule is entered. If 
the sheriff, when ruled so to do, brings in the body of the defend- 
ant, said defendant is to be committed to the jail of the county. 
The committitur is entered on the minutes of the court, and upon 


(1) Swan’s Sts. 653-4, (3) Swan’s Sts. 653. 
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entry of such committitur, the plaintiff may proceed in the action, 
and declare against the defendant as in custody. 

If the sheriff or other officer fail to bring in the body during the 
term, he is liable to be amerced by the court. This amercement 
he may avoid by causing special bail to be put in, and justified, 
if justification is required during the same term. In this case, he 
is excused from bringing in the body and escapes amercement. 
Otherwise, upon failing to bring in the body, he will be amerced 
by the court, in any sum not exceeding the plaintiff’s debt or de- 
mand, with costs, which amercement has the same force and effect 
as a judgment.! 

The sheriff may, in order to save himself, put in special bail for 
the defendant, without his consent, and the bail of the sheriff may 
do the same for their indemnity.’ 

No sheriff can be made liable, when called upon to produce the 
body, upon a capias returned ‘“‘I have taken the body,” unless he 
be required so to do before the expiration of the second term after 
the return of such capias ad respondendum. 

If the plaintiff does not prefer to rule the sheriff to bring in the 
body, he may, if he is satisfied with the bail taken by the sheriff, 
or other officer, take an assignment of the bailbond, which is for- 
feited by the neglect to put in and perfect special bail in due time. 
The appearance bail will, however, be discharged, if upon the 
return of the capias ad respondendum, the defendant appears in 
court, and renders himself in their discharge. In such case, if he 
does not immediately put in and justify special bail, he must be 
committed by the officer; and upon the entry of such committitur, 
the plaintiff may proceed in the action, and declare against him, 
as in custody.‘ 

The assignment of the bail bond is in the words and to the 
effect following : 


I, the within-named O. P., do hereby assign and set over the within bond 
to the within-named A. B., plaintiff. Witness my hand and seal, the 
day of , in the year of our Lord one thousand eight hundred and 


Signed, sealed, and delivered in the presence of H. F’. and G. H. 
O. P., [Seal.] 


This is a sufficient assignment in law to vest the right of action 


(1) Swans Sts. 653. (3) Swan’s Sts. 657, 
(2) Ibid. (A) Ibid, 656. 
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in the plaintiff, and to sustain an action on such bailbond in the 
name of the assignee.! 

The proceedings on the bail bond may be set aside if irregular, 
or stayed if regular, upon terms, in order that a trial may be had 
in the original action. Thus, when the plaintiff, in the original 
action, has not lost a trial, for want of special bail being filed in 
due time, the court or judge may stay the proceedings on the bail- 
bond, upon putting in and perfecting special bail, paying the costs 
incurred by the assignment and prosecution of the bailbond, 
receiving a declaration in the original action, pleading issuably, 
and taking short notice of trial. Whether the plaintiff has or has 
not lost a trial, is a fact to be determined by the court, from proof 
adduced before them. The court will not infer it from the lapse 
of aterm, or several terms. The plaintiff must establish, either 
by affidavit or other proof, the facts and circumstances necessary 
to prove a loss of a trial.?_ The loss of trial must be without the 
laches of the plaintiff.’ 

After the expiration of the term in which the plaintiff might 
have had judgment, in the original action, if bail had been filed 
in due time, the proceedings will not be stayed on the bailbond, 
without consent of the plaintiff.‘ The statute of Ohio provides 
that, whenever the defendant neglects putting in special bail in 
due time, by which the bailbond becomes forfeited, the notice, in 
case the party means to put in special bail, in order to stay pro- 
ceedings on the bailbond, shall be, that he will put in and perfect 
special bail in open court, on such a day (specifying the day), and, 
in that case, the plaintiff may oppose the bail in court, without its 
being a waiver of the bailbond.® 


IV. DISCHARGE OF SPECIAL BAIL, IN OHIO. 


The defendant may render himself, in Ohio, or be rendered in 
discharge of his special bail, after the return of the capias ad re- 
spondendum, either before or after judgment: provided, that such 
render be made at or before the appearance day of the first scire 
facias against the bail, returned “sctre fect,” or of the second scire 
facias returned “nihil,” or of the capias ad respondendum or sum- 
mons in an action of debt against the bail on his recognizance, 
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returned “served,” and not after: but in either case; the bail shall 
pay the costs of the said suit, and judgment for the same shall be 
rendered against him accordingly : provided always, that in either 
of the above writs against the bail on his recognizance, there shall 
be at least fifteen days between the service and the return there- 
of. The court or judge, before whom the render is made, must 
make an entry or minute of such render and committment; and 
thereupon the defendant will be committed to the custody of the 
sheriff or jailer, attending the said court or judge. .On such ren- 
der or committment, duly certified to the clerk of the court, if done 
in vacation, it is the duty of the clerk to enter an exoneretur on 
the bailpiece, and thereupon the bail will be discharged, provided 
the bail give immediate notice to the plaintiff or his attorney, if 
within the county, of such render.’ 

The plaintiff may proceed against the special bail, upon his, her, 
or their recognizance, after a capias ad respondendum has been re- 
turned “not found.’? The special bail are not liable, if the prin- 
cipal dies after the return of the capias ad satisfaciendum “not 
found,” and before the return of the first scire facias against the 
bail returned “scire fect” or the second returned “nihil.”* The 
act of March 19, 1838, abolishing imprisonment for debt dis- 
charged a recognizance of bail, before entered into, and the lia- 
bility of the bail is not revived by a return of not found to aca. sa. 
issued against the principal as a nonresident, under the act of 
March 16, 1839.4 

If at any time before or after judgment is rendered against spe- 
cial bail, a writ of error is taken out and allowed, on the judgment 
against the principal, in the suit in which their recogizance was 
taken, the court may, on motion, stay proceedings against such 
bail for a reasonable time, on their paying all costs that may 
have accrued on the proceedings against them: and if, on such 
writ of error, the judgment against the principal, in the suit in 
which the said bail are bound, shall be finally reversed, so that 
the said principal be thereby discharged from said suit, then and 
in that case, the bail shall be discharged from their recognizance.° 

To an action on a recogizance of bail, the bail may plead the 
discharge of the principal under the insolvent laws of the state.° 


(1) Swan’s Sts. 656. (A) Tousey v. Avery, 11 Ohio R. 90. 
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The act of cohgress of February 26, 1839, adopts the state law, as 
to imprisonment for debt, both in actions pending and those subse- 
quently commenced. It does not thereby impair the obligation of 
the contract. Where appearance bail was given, in the federal 
courts, before the law passed, the defendants are not bound to 
give special bail.'_ But-a person on the prison limits at its passage, 
was not discharged.’ 
V. BAIL IN INDIANA. 
In Indiana, no appearance bail is demanded, but the officer 


executing process requiring bail, must take a recognizance of spe- 
cial bail, on the back of the writ, in substance as follows: 


“J, A>— B , do hereby acknowledge myself special bail for the 
within-named in the suit specified in the within writ. Witness my 
hand this day of MACH): : A B—.” 


This must be signed by some freeholder resident in the State of 
Indiana as bail, has the force and effect of a recognizance of spe- 
- cial bail, and is, in all respects, obligatory as such. But this re- 
cognizance of special bail only amounts to an undertaking, that 
the defendant will surrender his body, or the money, property, and 
effects, or the value thereof, held and possessed by him at the 
time the affidavit for the arrest is made: and in default of such 
surrender, the surety in such recognizance is only liable for the 
amount of such property, moneys and effects, which the plaintiff 
may show the defendant to have held and possessed, at the time 
of making the affidavit? It is not necessary that a seal should 
be affixed to the signature of bail to the above recognizance.*’ The 
sheriff must return his proceedings on the writ. The indorsement 
of arecognizance of bail to which the defendant was no party, on 
a capias ad respondendum returned to the clerk’s office, is no evidence 
of service of the writ on the defendant.’ 

If the plaintiff deem the bail insufficient, he may at the term 
to which the writ is returnable, or at the next term thereafter, if 
final judgment has not been given in the cause, object to the suf- 
ficiency of the bail. Of this objection three days notice must be 
given to the officer to whom the writ was directed. At the time 
specified in the notice, the court proceeds to hear and determine 


(1) Gray v. Munroe, 1 McLean, 528. (4) Scott v. Brokaw, 5 Blackf. R. 457. 
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as to the sufficiency of the bail. If the bail is adjudged insuffi- 
cient, and other bail approved by the court is not given, such bail 
are not thereby discharged, but the plaintiff may proceed against 
such bail, as.if they had not been determined insufficient. If he 
cannot recover the amount for which such bail may have become 
liable, the officer who. took the bail is liable on his official bond for 
the same, or so much as may remain unsatisfied and for the costs 
of such suit against the bail. If the plaintiff neglects or fails to 
establish the insufficiency of the bail, the sheriff cannot be made 
liable to the plaintiff on account of the insufficiency of such bail, 
if it shall appear that he acted with due care and attention in ac- 
cepting the same: otherwise he and his sureties are liable. If 
any notice respecting the insufficiency of the bail is insufficient, 
the court may grant further time during the same or the next term 
of the court, to make and give notice of objections to bail, if final 
’ judgment in the meantime shall not be given. 

When a person is committed to prison’on mesne process, for 
want of special bail, he may sue out a writ of habeas corpus in 
any court, or before any judge of competent jurisdiction: and on 
the return thereof, the plaintiff will be compelled to show that the 
facts alleged in the affidavit on which the defendant is held to 
bail are true, and on failure so to do, the defendant will be dis- 
charged. Such discharge exonerates the special bail from all 
further liability, and may be shown as a valid defense to any suit 
or proceeding, which shall be instituted against such bail on their 
recognizance, or against the officer having such defendant in cus- 
tody, for an escape on account of such discharge.’ 

In Indiana, the special bail may, at any time before final judg- 
ment against him on his recognizance of special bail, exonerate 
himself from all further responsibility, by surrendering his princi- 
pal, upon payment of all costs, accrued against him. The bail 
has power, at any time, to take out a bailpiece, by virtue of which 
he may take his principal, and deliver him into the custody of the pro- 
per officer. This bailpiece consists of a duly authenticated copy of 
the writ on which the arrest was made, and of the recognizance of 
special bail.’ Ifthe court to which the writ isreturnable is in session 
at the time of the surrender, the same may be made in open court, and 
the court must cause the discharge of the bail from all liability to be 
enteredofrecord. Ifsuch court is not in session, the surrender may 
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be made to the keeper of the jail of the county in which the writ, on 
which the principal was held to bail was returnable; and such 
keeper shall receive the prisoner and hold him in custody in like 
manner as if he had been committed by virtue of the writ on 
which he was held to bail. But the jailer is not bound to receive 
any person so surrendered, unless the bail delivers to him a copy 
of the writ on which the arrest took place, and of the recognizance 
of special bail, attested by the officer who executed the writ and 
took the recognizance, or if the same have been returned, then by 
the clerk in whose custody they may be; and the delivery of such 
copies with the prisoner, are a sufficient warrant for the jailer, al- 
though the surrender and commitment should prove to be unlaw- 
ful on the part of the bail. The keeper of the jail acknowledges 
the reception of the principal on the bailpiece, and such surrender 
acquits the bail from all liability as special bail. 

Whenever an action accrues against any special bail, the credi- 
tor may maintain an action of debt on the recognizance of special 
bail in his own name, but no such action can be maintained un- 
less the writ therein is sued out within two years after the rendi- 
tion of final judgment against the principal.? The defendant in 
any such action may plead that he never became bail as alleged 
against him, and shall thereupon be entitled to every ground of 
defense of which he could have availed himself upon a plea that 
such recognizance was not his deed: or he may plead specially 
any sufficient matter in his defense.* The bail cannot, in any 
action against them, plead any error in the judgment against the 
principal, nor can they have a writ of error for its reversal. They 
cannot question the legality of the order of bail, or inquire into 
the sufficiency of the affidavit on which it was founded. On the 
return of the ca. sa. non est, under the statute of 1817, the bail 
were fixed, but the proceedings against them by scire facias would 
be stayed on payment of costs upon the render of the principal 
on or before the fourth day inclusive, sedente curia, after the re- 
turn day of the process against them, if served, or the second scire 
facias returned nihil. A discharge under bankrupt or insolvent 
law was equivalent to a surrender.*’ The death of the principal 
after the return of the ca. sa. did not, in Indiana, under that sta- 
tute, excuse the bail. A recognizance taken by the sheriff, when 
returned and filed, stands on the same ground as if taken in open 
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court.'. The bail are concluded by the judgment against the prin- 
cipal.” The act of December, 1821, was the first which provided 
that if the principal was surrendered before judgment against the 
special bail, the suit should be dismissed at the costs of the bail. 
Before this act was passed, Brackenridge had become liable, as 
special bail for Oliver, and suit was brought against him in Feb- 
ruary, 1820. Oliver surrendered himself into custody, before 
judgment against the bail. The court held that the bail was 
liable,—that- the act could have no retrospective operation, but 
must be construed to apply to cases, arising subsequently to its 
passage.’ 

By signing the recognizance prescribed by statute in Indiana, 
and indorsed on the back of the writ, the recognizor undertakes 
that, in case there be judgment against the principal in the suit 
then pending, the latter will satisfy the judgment or render his 
body to prison, or his property, in discharge of the judgment. The 
declaration upon such a recognizance must show, by setting it out in 
terms, or according to its legal effect, that the contract of the recog- 
nizor is such as is thus described. A recognizance in such case, if 
taken for the principal’s appearance according to the requisitions 
of the writ, is void. A nonpayment of the judgment or nonsur- 
render of the principal in discharge of it, is no breach of such a 
recognizance.’ A scire facias on the recognizance, must aver, that 
the principal has not rendered himself in discharge of the judg- 
ment.® The declaration in an action of debt on such recognizance 
need not aver that a ca. sa. issued on the judgment against the 
original debtor. If it did not issue, the fact should be pleaded by 
the defendant.’ 

By “ An act to abolish imprisonment for debt,” passed, in Indi- 
ana, February 12, 1842, no person was to be imprisoned on civil 
process without an affidavit imputing to him fraud; and all per- 
sons confined in prison, or having the privilege of the prison 
bounds, were discharged. At the time this act took effect, a suit 
was pending on a recognizance of special bail. It was held that 
it was not the immediate effect of the act to defeat the further 
maintenance of the action; and, therefore, a plea merely setting 


(1) 1 Blackf. 112. 596; White v. Guest, 6 Blackf. R. 228 ; 
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forth the passage of the act, was insufficient.' But, whenever 
bail would be entitled to relief on motion in consequence of the 
surrender of the principal, they will be relieved by the entry of 
an exoneretur without a render, provided the principal, if surren- 
dered, would be entitled to an immediate discharge from custody. 
Hence, as under this act, the principal could not be charged in 
execution, without an affidavit of fraudulent concealment of his 
property, the bail in the case above named might procure an ez- 
oneretur to be entered of record, and have the suit against him- 
self dismissed at his own cost.? 

If a capias ad respondendum, requiring bail, is served, and bail 
taken on the day of the general election, the service of the writ 
is legal so far as it gives notice to the defendant to appear to the 
suit. The defendant being privileged from arrest, will be dis- 
charged from the custody of his bail and the bail from his recog- 
nizance, but the writ will not be quashed.’ 

It has been held, in Massachusetts, that where the principal, 
after bail was given, was convicted of a crime and is imprisoned 
on sentence, the bail are not liable, and need not bring the princi- 
pal into court.1. Where by the act of God or the act of the govern- 
ment, or by the sentence of the law, the principal is removed from 
the custody of the bail, before they are fixed, the bail are entitled 
yo a discharge.° 


VI. BAIL IN KENTUCKY, 


In Kentucky, where bail was required, under the act of 1796, 
the sheriff was required to return on the writ the name of the bail 
by him taken, and a copy of the bailbond to the clerk’s office be- 
fore the day of appearance. If the defendant failed to appear 
accordingly and give special bail (being ruled thereto by the 
court), the bail for appearance might defend the suit, and was 
subject to the same judgment and recovery as the defendant might 
or would have been subject to if he had appeared and given spe- 
cial bail. In actions of detinue, the bail was to be so changed 
as to subject the bail to the restitution of the thing, whether ani- 
mate or inanimate, sued for, or the alternate value, as the court 
might adjudge. If the sheriff did not return bail and a copy of 
the bailbond, or the bail returned was adjudged insufficient by the 7 


(1) Scott v. Brokaw, 5 Blackf. R. 241. (3) Dumont v. Wright, 6 Blackf. R. 540. 
(2) Blackf. R. 241; White v. Guest, 6 (4) Way v. Wright, 5 Metc. 380. 
Blackf. R. 228. 9) Ibid. 
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court, and the defendant failed to appear and give special bail, if 
ruled thereto, the sheriff had the like liberty of defense, and was 
subject to the same recovery as was provided in the case of ap- 
pearance bail. | If the defendant departed this life before judg- 
ment was confirmed against him, in such case the judgment was 
confirmed against his executors and administrators; or if there 
should not be a certificate of probate or administration granted, 
then it might be confirmed against his estate, and a writ of fieri 
facias might in-either case be issued. 

Under this law, the plaintiff was required to object to the suffi- 
ciency of the bail during the sitting of the court next succeeding 
that to which the writ was returnable, or in the office on the first 
or second ruleday, and at no other time thereafter. All questions 
concerning the sufficiency of bail so objected to in the office, were 
to be determined by the court at their next succeeding term. In 
all cases where the bail was adjudged insufficient, and judgment 
entered against the sheriff, he had the same remedy against the 
estate of the bail as against the estate of the defendant.! 

While appearance bail was required in Kentucky, it was de- 
cided that a bailbond, payable to the plaintiff in the action, in- 
stead of the sheriff, was void.? A bailbond, taken to the sheriff, 
was sufficient; but a bond, taken to the sheriff, his heirs, etc., was 
good. If a bond on its face purported to be the bond of several, 
and one did not execute it, it was not his bond.’ A bailbond need 
only be certain to a common intent. It was sufficient, although 
it did not state the nature of the action, nor the amount of the 
debt nor damages, nor that plaintiff sued as assignee.’ 

It was no objection if the sheriff returned the original bailbond 
instead of a copy. 

An appearance bailbond was considered as a part of the sher- 
iff’s return when returned with the writ. If, from the sheriff’s 
return and the recital in the bond taken together, it appeared that 
the bond was taken in the alleged suit, it was sufficient in point 
of description.* The question was said to be whether it appeared 
to a common intent, that the bond was taken in that suit.”” If a 
bailbond recited that it was taken by virtue of a writ against R., 


(1) 1 Litt. 489. (6) Ralston v. Love, Hard. 503; McClean 
(2) Handley v. Ewings, 4 Bibb R. 505. y. Lillard, 1 Bibb R. 146. 
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and it was returned with a writ against R. and others, it was 
held sufficient.!. The sheriff returned on a writ “executed and 
appearance bond taken, with Michael Bruner appearance bail.” 
The condition of the bailbond recited correctly the writ in every 
particular, except that it recited that the writ was for $55,00 debt, 
whereas the writ was for $55,00 debt and $20,00 damages. The 
suit in which the bond was taken, it was held, was sufficiently 
identified.? 

If asheriff permitted the defendant to appear and plead with- 
out giving special bail, he could not afterward proceed against 
the appearance bail.’ 

In Kentucky, the appearance bailbond was a statutory bond, 
and must be enforced as was provided by statute; a common-law 
action of debt could not be sustained thereon. In that state, the 
plaintiff could not take judgment against the defendant only, 
he having failed to appear, and afterward prosecute an action of 
debt upon the bailbond.* 

In Kentucky, the death of the principal after a ca. sa. returned 
“not found,” or “ no inhabitant,” did not discharge the bail.’ 

A scire facias against bail, under the act of 1796, need only 
show that the principal has not paid the debt, and his body has 
not been rendered in execution. These averments are essential. 
It need not aver that a ca. sa. had issued against the principal.® 
An averment only that execution yet remains to be done, was 
insufficient.” A recognizance of special bail was joint and seve- 
ral, and there might be several executions thereon. If a sci. fa. 
was returned executed as to one bail, and the other not found, 
and the one not found surrendered the principal, before the return 
day of the alias, the latter was discharged, and the one served 
was fixed.® But if the recognizance was joint only, all were dis- 
charged. <A scire facias should show before whom the recogni- 
zance was taken.'” A sci. fa. cannot be returned “ no inhabitant” 
as to one of the defendants, and thus abated as to him.!! 
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A judgment on scire facias against bail might properly be 
entered without service, after an ineffectual attempt to serve the 
process, as provided by the laws of the state.) 

The act of January 31, 1810,’ made a great change in the mode 
of taking bail in Kentucky. By that statute, which is now in 
force, the appearance bailbond, upon process requiring bail, was 
abolished. In lieu thereof, the sheriff, or other officer, executing 
a writ requiring bail, must take from the bail an indorsement on 
the writ, showing the name of the bail, and for whom the same 
was entered, which indorsement must be filed by the bail, and be 
in substance as follows: “I(or we), A. B., do hereby acknow- 
ledge myself (or ourselves).special bail for the within named C. 
D. in the suit named in the within writ. Witness my hand (or 
our hands) this day of A.B.” Which has the force 
of a recognizance of special bail, and as such is obligatory on the 
bail, their heirs, executors, and administrators, jointly and seve- 
rally. The giving such bail is not to be considered an appear- 
ance in the suit. If the plaintiff or plaintiffs are not satisfied 
with the sufficiency of the bail so taken, he, or they, may, at the 
term to which the writ is returnable, or at the next term there- 
after, if in the meantime final judgment be not given in the cause, 
object to the sufficiency of the bail, provided reasonable notice of 
the objection be given to the officer to whom such writ was 
directed; and the court shall thereupon hear and determine the 
sufficiency of the bail. If a notice for this purpose be adjudged 
insufficient, the court so determining may allow the plaintiff until 
some day in the next term, to give another notice, and make his 
objections to the bail; provided in the meantime final judgment 
be not entered. If the bail be adjudged insufficient, and other 
good bail, approved of by the court, be not entered, the bail so 
objected to shall not thereby be discharged. And if the plaintiff 
proceeds to judgment against the bail so adjudged insufficient, 
and the demand is not satisfied by the return of the first fier? facias 
against the bail, the sheriff, or other officer, is liable to the plain- 
tiff for the amount of his demand, and all cost of suit, which may 
be recovered by action against the sheriff, or other officer, or 
against him and his securities. 

This act does not require the sheriff to return the names of the 
special bail, nor is it the practice to return them, otherwise than 


(1) Delano vy. Jopling, 1 Litt. R.119, 417. (2) 4 Litt. 176. 
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as they compose a part of the recognizance. It would, in fact, 
be useless tautology to do so, since the recognizance, with the 
names of the bail, is indorsed upon the writ, and, of course, must 
be returned with it.! A recognizance of special bail in the singu- 
lar, and signed by three persons, is binding on all, although the 
names of all are not inserted in the recognizance. The act of 
1810 only requires a substantial, not a literal or verbal, compliance 
with the form it prescribes.? 

A recognizance of special bail, taken by a sheriff, out of the 
limits of the county of which he is sheriff, is extra official and 
void. 

A defendant surrendered by his special bail in open court, and 
prayed in custody of the jailer by the plaintiff’s attorney, was 
considered to be taken in execution under the judgment, although 
no execution issued against him.* A man, surrendered by his 
bail, could not depart the prison rules, if not charged in execution, 
within twenty days, unless he was surrendered after judgment. 
Parties to a prison-bounds bond, reciting that one of them was 
charged in execution, are estopped from denying that fact.’ 

Prior to 1829, a ca. sa. must issue to charge bail; but there was 
no law limiting the time within which it must issue to have that 
effect.° A plea that no ca. sa. issued, was a good plea. It was no 
answer to it to reply that, by law, none could issue, in conse- 
quence of the law abolishing imprisonment for debt.’ A bail- 
piece, therefore, cannot be forfeited since the act of 1821.8 Al- 
though, under that act, a person in custody under the order of the 
court, may be discharged by a justice of the peace, the sheriff is 
liable, if he suffers him to escape without such discharge.° 

A surrender to the jailer, by the principal, or the bail, at any 
time before the return of the first sci. fa. executed, or the second 
returned nihil, discharged the bail.!° 

The act of January 29, 1829,'' very materially changed the lia- 
bility of bail in Kentucky. It enacted that the undertaking of the 
bail shall always be, that the defendant or defendants shall not 
remove his, her, or their effects out of the commonwealth until the 
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plaintiff’s judgment, if one shall be recovered, is discharged. 
When a fieri facias directed to the proper county has been return- 
ed “no property found,” the plaintiff may cause a scire facias to 
issue against the bail, suggesting that the defendants have re- 
moved his, her, or their effects out of the commonwealth. A 
return of “not found” upon two writs of scire facias directed to 
the proper county, is a due execution of the scire facias. 

Should the bail not answer to the scire facias upon due execu- 
tion thereof, or should it appear to the satisfaction of the court 
upon issue joined, that the defendant or defendants hath re- 
moved his, her, or their effects out of the state, after the under- 
taking of the bail, and that the plaintiff’s judgment remains un- 
satisfied, judgment of execution will be awarded against the bail 
for the amount of the original judgment, or so much thereof as 
may remain undischarged. Upon the trial of such scire facias, 
the defendant or defendants will be allowed to plead and prove 
that the defendant or defendants in the original action, was in- 
solvent at the time said bail was given; and if that fact be 
proven, it is a good defense. The plea here permitted is a plea 
that the principal had no estate, no effects, at the time bail was 
given. It is not enough to show that he could not discharge all 
his debts, although he had property.’ 

Under the act of 1829, the liability of bail cannot be extin- 
guished by the surrender of the principal, and the courts have no 
right to exonerate the bail in consequence of a surrender of the 


principal.’ 
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INSOLVENT DISCHARGE. 
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I, INSOLVENT DISCHARGE—-HOW OBTAINED, AND ITS EFFECT IN OHIO. 


Anoruer mode by which a defendant may relieve himself from 
being committed to jail when arrested, is to take the benefit of the 
state law for the relief of insolvent debtors. 

In Ohio, when any person, whether a resident or not of the 
State of Ohio, is arrested or in custody of any sheriff or other 
officer, on mesne or final process, in any civil action, the officer 
having such person in custody, if requested by him, must go with 
such person before the commissioner of insolvents of the county 
where such person is arrested or in custody. A person not arres- 
ted or in custody, if desirous to have his body exempted from lia- 
bility to imprisonment for debt, must have resided in Ohio two 
years next preceding his application, and in the county where his 
application is made, six months next preceding such application.’ 

The applicant must deliver to the commissioner of insolvents 
an accurate schedule of all debts by him owing, also an accurate 
inventory of all his property, and the evidences of his title there- 
to, and an assignment thereof. He must also make certain aflfi- 
davits, required by the statute, and in some instances, give bond.? 


(1) Swan’s Sts. 441-2. (2) Swan’s Sts. 4438-4; Vol. XLII, O. 
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When an applicant has complied with the provisions of the 
law, the commissioner must give to the applicant a certificate 
of his having so complied, and must specify in the certificate to 
which class of applicants above named the applicant belongs, 
and also whether such applicant has given bond and the amount 
thereof. 

The certificate of the commissioner protects the person of the 
applicant from arrest or imprisonment for any debt or demand in 
any civil action, at the suit of any person named in his schedule, 
until the second day of the term of the court of common pleas, 
to which the commissioner shall return copies, as provided by 
the law, unless it be for a debt or demand that has or may accrue 
for money or property received while acting as a public officer, 
executor, administrator, or guardian, or while acting in any other 
fiduciary character.? If the applicant appears in court and files 
his petition in the office of the clerk of the court of common pleas 
on or before the second day of the term of court at which copies 
are filed, said certificate shall protect the applicant from arrest in 
the same cases, until his petition is finally disposed of by the 
court.’ 

When such applicant produces said certificate to any officer in 
whose custody he is, or who has civil process against him, in a 
suit for a debt or demand, named in his schedule, and not con- 
tracted as above while he was acting in a fiduciary character, the 
officer must forthwith discharge such person out of his custody. 
And the officer must return with the process (by virtue of which 
he had such person in custody), a copy of said certificate; and he 
must also return, that,in obedience to such certificate, he had 
discharged the person named therein. Said certificate must be 
returned to the person named therein by the officer.* 

On final hearing, in the court of common pleas, the court may 
dismiss the petition, or grant a certificate, as shall seem just. 
There is no difference between this certificate and that of the 
commissioner, except that the latter discharges only for a limited 
time, and the former forever.’ The certificate granted by the 
court, protects the person of the petitioner forever after, from ar- 
rest or imprisonment, for any civil action, debt or demand, men- 
tioned in the schedule of his debts, made before the commissioner, 


(1). Swan’s Sts. 445. (4) Swan’s Sts. 445. 
(2) Ibid; Vol. XLII, O. L. 29. (5) Young v. Whitton, 9 Ohio R. 100. 
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unless fora debt or demand accrued for money or property re- 
ceived, while acting as a public officer, executor, administrator or 
guardian, or while acting in any other fiduciary character.' 

If any sheriff or any other officer arrests any person, having 
been so discharged by the court, such officer having knowledge of 
such discharge and that the person so arrested has a certificate 
granted to him ; or if he refuses to discharge the person so arres- 
ted out of his custody, as soon as such certificate is produced and 
shown to him; the officer so offending is deemed guilty of a tres- 
pass, and is liable to be prosecuted in the court of common pleas, 
in an action at the suit of the party injured: and if judgment is 
rendered against such officer for any sum whatever, in damages, 
the plaintiff shall recover full costs.’ 


Il. INSOLVENT DISCHARGE——HOW OBTAINED AND ITS EFFECT IN INDIANA. 


In Indiana, a debtor, whether civil process has issued against 
him or not, makes his first application to the circuit court. He 
must file his petition, and with it a schedule of his creditors, and 
an inventory of his property, verified by affidavit, in the circuit 
court of the county where he resides, or if he is arrested or in cus- 
tody under civil process, then in the county where he is in custo- 
dy. At the time of filing his petition and schedule, or at any 
time thereafter, the petitioner files a bond, payable to the State of 
Indiana, conditioned for an assignment of his property to the trus- 
tee or trustees appointed by the court. From the time of the filing 
and approval, by the clerk of the court, of said bond, such petitioneris 
not liable to be arrested and held in custody, by virtue of any pro- 
cess issued on any judgment, decree, suit, proceeding, or liability, 
in respect of which he would be exonerated if he had obtained his 
final discharge as an insolvent debtor, until the final determination 
of his said petition, except in the case of his bond being deter- 
mined insufficient by the court. The clerk of the court with 
whom such bond is filed shall certify the fact of the filing of such 
petition, and schedule and the filing and approval of such bond. 
This certificate by the clerk, sealed with the seal of said court, 
and produced by the petitioner to the officer intrusted with the 
service of such process, exempts the petitioner from arrest there- 


(1) Swan’s Sts. 448, Vol. XLII. 0.1.29. (4) Rev. Sts. of Ia. 470. 
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on. And the officer must return such process, indorsing thereon 
the reason why the same was not executed.! 

If the petitioner is in prison on process issued as above, he must 
give five days’ notice to the plaintiff, complainant, or relator, his 
agent or attorney, to appear at the clerk’s office, before the clerk 
with whom the bond is filed, and show cause, if any he can, why 
a supersedeas to such process shall not issue; or if no person can 
be found in the county upon whom to serve such notice, such no- 
tice shall be posted up for ten days in the proper clerk’s office. 
At the appointed time, cause may be shown against issuing the 
supersedeas, but if no sufficient cause is shown against the issuing 
of a supersedeas, the same shall be issued by the clerk, duly at- 
tested by him, and sealed with the seal of said court, and upon 
the production of the same to the officer in whose custody he is 
held, such officer must release such petitioner from his imprison- 
ment. The granting or refusing such supersedeas may be review- 
ed on motion at the next term of the circuit court, and the court 
may direct such supersedeas to issue, or may refuse or may set 
aside and annul the same, as may appear just and right.? 

If the petitioner is in prison, when he files his petition, he may 
prosecute his petition without giving bond. But unless he gives 
bond, he is not exempted from arrest or discharged from custody, 
until his final discharge as an insolvent debtor. Even if a bond 
is filed, any creditor of the petitioner may, at any subsequent 
term of the court, move the court for an order, declaring that such 
petitioner is not exempted from arrest and imprisonment, on the 
ground of the insufficiency of such bond or of the sureties named 
therein. If it appears to the court that such bond or sureties are 
insufficient, they must make such order, unless such petitioner 
shall file a sufficient bond, with sureties to be approved by the 
court. Such order, declaring that such petitioner is not exempted 
from arrest, annuls and cancels the certificate of the clerk, and 
such petitioner is liable to arrest and imprisonment, as if such 
certificate had not been issued or bond filed. A supersedeas, when 
asked, will not be refused, for the insufficiency of the bond, if a 
sufficient bond is then filed.* 

The certificate, granted by the clerk in the first instance is of 
force as a discharge, if not set aside, until the final determination 
of the petition. The petition is heard by the court, or, in some 
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instances, a trial by jury may be had. Ifthe court does not grant 
the petition, on the final hearing, or dismisses it at any stage of 
the proceedings thereon, and the petitioner was, upon the filing 
of his petition, schedule and bond, discharged from custody on any 
process, new process may issue, and he may be arrested and held 
in custody thereon, as if no such proceedings had been instituted.’ 

If satisfied on final hearing that the petitioner is entitled to his 
discharge, the court makes an order for the assignment of all his 
property, to such trustee or trustees as the court shall appoint, not 
exceeding three in number. These trustees must give bond, and 
upon such trustee or trustees filing such bond in the clerk’s office, 
duly executed, and satisfying the court that the assignment and 
delivery of the petitioner’s property has been made, in compliance 
with the order of the court, the court grant to such petitioner a 
discharge from imprisonment, which is entered upon the order 
book of the court making the same.’ 

This final discharge has the effect from its entry which the cer- 
tificate of the clerk has, for the limited time from the filing of the 
petition until the final hearing. It exonerates the insolvent to 
whom it is granted, from any arrest or imprisonment thereafter, in 
any suit or upon any proceeding, founded upon any debt or liabi- 
lity whatever, contracted by him previous to the execution of the 
assignment of his estate, or in any suit or proceeding founded upon 
any liability incurred by him, by making or indorsing any pro- 
missory note, or bill of exchange, previous to the execution of such 
assignment, or incurred by him in consequence of the payment by 
any party to such bill or note, of any part or the whole of the 
money secured thereby, whether such payment be made prior or 
subsequent to his execution of such assignment.’ If the petitioner 
is in custody when the order for his discharge is made, on any pro- 
cess on any judgment or in any suit or proceeding, founded on 
such debt or liability, he must be released and discharged from 
such custody, upon producing to the sheriff or other officer, in whose 
custody he is held, a copy of the order of discharge, which has 
been entered by the court, duly certified by the clerk of said court.’ 

In Indiana, it is provided by statute, that if any sheriff or other 
officer shall be prosecuted for failing to arrest a petitioner under 
the insolvent law, or for the escape of any person liberated or 
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discharged from custody under its provisions, he may give the law, 
and the special matter in evidence under the general issue.! 

All.property acquired after the discharge is, in Indiana, not 
exempted from being subjected for the payment of any debt, de- 
mand, judgment, or decree, contracted or incurred at any time pre- 
vious to such discharge, and any lien acquired by any mortgage, 
defeasible deed, judgment, or decree, is not in any manner affected 
by such discharge.’ 

At any time within three years after such discharge is granted, 
it may be set aside in the court which granted it, if sufficient 
cause is shown, and the court will give judgment, declaring null 
and void such insolvent discharge, so far as the same, in any 
way or manner, exempted his person from execution.’ 

A debtor was discharged, as to the imprisonment of his person, 
under an insolvent law of another state, from a debt due to the 
payee of a promissory note. The parties resided in that state, 
and the debt was there contracted. The discharge may be plead- 
ed by him, so far as respected the imprisonment of his person, to 
a suit by the assignee of the note.* 

A state insolvent law, discharging a debtor from ike debt upon 
. surrendering all his property, is valid as to contracts made be- 
tween citizens of the same state, within its jurisdiction, after the 
law was in force.® 


Tl. INSOLVENT DISCHARGE—HOW OBTAINED, AND ITS EFFECT IN 
KENTUCKY, 


In Kentucky, when any person is taken or charged in execu- 
tion, he may, at any time after arrest, apply to two justices of the 
peace of ;the county, who, upon his petition, will issue their war- 
rant under their hands and seals, to require the sheriff, jailer, or 
keeper of the prison in such county, to bring the body of the pri- 
soner before them at the courthouse on a certain day, together 
with a list of the several executions on which he stands charged. 
This warrant must be obeyed by the person to whom it is direc- 
ted, and notice must be given thereof to the party or parties, his 
or their executors, administrators, or agent, at whose suit such 
prisoner is in execution, if living within the county. The prison- 
er must, before the justices, subscribe and deliver in a schedule 


(1) Rev. Sts. of Ia. 475. 394; 1 Dall. R. 229; 2 Dall. R.100;5 


(2) Ibid, 474-5. Mass. R. 509 ; 2 John’s, R. 235, 363 ; 3 
(3) Ibid, 476. Binn. R. 201; 5 Binn. R. 332, 336. 


(4) Pugh v. Bussel,2Blackf.R.366; Ibid, (5) Smith v. Parsons, 1 Ohio R. 236. 
10 
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of his whole estate, verified by affidavit, which must be lodged 
with the clerk. After delivering his schedule, and taking the re- 
quisite oath, the said justices may, by their order, command the 
sheriff, jailer, or keeper ofthe prison within the county, forthwith 
to set at liberty such prisoner. This order must be accordingly 
obeyed, and is sufficient to discharge and indemnify such sheriff or 
other officer against all escape or escapes, action or actions what- 
soever, which may be brought or prosecuted against him or them 
by reason thereof. And if any action is commenced against any 
sheriff or other officer for performing his duty under the Kentucky 
statute on this subject, he may plead the general issue and give 
the statute in evidence.’ 

A copy of the schedule of the property surrendered must be 
furnished the plaintiff, his agent or attorney, at least ten days be- 
fore the time of taking the oath.? 

The statute of Kentucky applies only to persons arrested on a 
capias ad satisfaciendum. The order of the justices is a discharge 
from arrest upon the judgments, under which the debtor is then 
in custody. The insolvent debtor, notwithstanding such a dis- 
charge, may be imprisoned at the suit of other creditors than 
those on whose execution he is arrested. If desirous of availing 
himself of the law, he must again take the oath prescribed for in- 
solvent debtors, and before doing this, must give due notice to the 
person at whose suit he is imprisoned.’ 

The schedule of the insolvent must be returned to the clerk of 
the court, from which the execution issued. It need not state, on 
what execution the property was surrendered: it is sufficient, if 
the schedule and the certificate of the justices be attached to the 
execution and returned with it. The sheriff must make return on 
the execution, that the debtor took the oath and was discharged 
by the justices.*| The property vests in the sheriffs of the respec- 
tive counties, where it is found, as well where the execution is- 
sues from the general court, as where it issues from a court of a 
county.’ 


IV. SHERIFF'S DUTY AS INSOLVENT’S ASSIGNEE IN KENTUCKY. 


The estate, legal and equitable, real and personal, of the debtor 
contained in his schedule, reserving his wife’s right of dower, his 


(1) Loughb. Dig. 273-4-5-6. (A) Shf. of Fayette vy. Buckner. 1 Litt. R. 
(2) 1 Moreh. and Brs. Dig. 630-1. 127. 
(3) Smith v. Blunt, 2 A. K. Marsh, 522. (5) White v. Sergt., 1 Mon. 52. 
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own necessary apparel, utensils of trade and militia accouter- 
ments, vests in the sheriff of the county wherein such lands, tene- 
ments; hereditaments, goods and chattels lie or are found. The 
sheriff must sell and convey the same to any person or persons 
whomsoever, for the best price that can be got for the same. For 
debts due the insolvent or property in the hands of others, the 
clerk of the court with whom the schedule remains, must immedi- 
ately issue a summons against each debtor or person having goods 
in his possession, requiring him to appear at the next court and 
answer under oath. If the garnishee fails to attend, judgment 
may be rendered against him, for the costs of suit, a lawyer’s fee 
excepted. If he acknowledges any part, judgment will be enter- 
ed for such part, with costs, and such judgment does not bar the 
sheriff or prisoner from claiming the residue by legal process. 
These judgments are entered in the name of the sheriff, who may 
thereupon proceed to levy execution as in other cases.! The 
summons should issue in the name of the sheriff of the county 
where the garnishee resides, and not in the name of any particu- 
lar creditor.? ? 

From the money received on such execution, or from sales of 
property, the sheriff may retain all reasonable expenses in re- 
covering the same, including suck fee to the lawyer for the pro- 
ceeding against a garnishee, as is judged reasonable by the court. 
If such effects are not sufficient, he must be reimbursed such ex- 
penses by the creditor or creditors, if more than one, in proportion 
to their demands.’ 

The money, in his hands, after deducting these expenses, the 
sheriff must pay to the creditor or creditors, at whose suit such 
prisoner or prisoners were imprisoned.‘ 

A summons against a garnishee, though in the name of the 
sheriff, may be directed to, and served by, the sheriff.’ 

This law of Kentucky is now of but little practical importance, 
since the ca. sa. is abolished, except in some actions of tort, as will 
be explained in a subsequent chapter. 


(1) Loughb. Dig.275-6. (3) Longb. Dig. 276. 
(2) McConn. v. Shf. 1 A.K. Marsh. 362; (4) Ibid, 274. 
Shff. v. Buckner, 1 Litt. R. 127. (5) McConn v. Sif. 1 A. K. Marsh. 362. 
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CHAPTER VII. 


PRISON BOUNDS. 


SECTION I. PRISON BOUNDS IN OHIO. 
If. PRISON BOUNDS IN INDIANA. 
Ill. PRISON BOUNDS IN KENTUCKY. 


I. PRISON BOUNDS IN OHIO. 


Every person imprisoned, in Ohio, either on mesne process or 
execution, is permitted and allowed the privilege of prison bounds, 
but suah prisoner shall, in no instance, pass over or without said 
bounds. The mode, and the only mode, by which a prisoner can 
become entitled to this privilege is, by giving bond. This bond is 
payable to the creditor, with two or more sureties, resident in the 
county, such as two of the judges of the court of common pleas, 
or justices of the peace, shall approve of, in double the sum for 
which the prisoner stands committed. Its condition is for the pri- 
soner’s safe continuing in the custody of the jailer, within the 
limits of said prison bounds, until legally discharged. This bond 
must be lodged with the sheriff, until the creditor or creditors shall 
demand the same. When the condition of said bond is broken, 
the creditor may put said bond in suit, and have judgment entered 
against the sureties for the debt, interest, and costs, for which the 
prisoner stands committed.' 

By the act of June 1, 1805, the prison bounds to which the cre- 
ditor became entitled, by giving such bond, were those “ which are 
or may be laid off and assigned by metes and bounds, around or 
adjoining each county jail, by the judges of the court of common 
pleas, provided, the same does not extend in any direction from 
said jail, more than four hundred yards.” This law continued in 
force, until this part was repealed by act February 1, 1821, de- 
fining the prison bounds as extending to the corporation limits of 


(1) Act of June 1, 1805, Swan’s Sts. 735. 
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the town, in which the prison was situated! The present law, 
passed February 23, 1833,? enacts that the limits of the prison 
bounds of this state shall hereafter be coextensive with the limits 
of the counties respectively. 

A bond for the prison limits is void, unless the defendant, at the 
time it is given, is actually imprisoned, and that fact should be 
recited in the bond. An arrest merely, and being in the custody 
of the sheriff, will not authorize it A joint bond, given in several 
separate suits, between the same parties, is void.‘ 

Prison bounds are an extension of the walls of the prison. 
Within the bounds prescribed by law, the rights of the prisoner 
are the same that he would enjoy were he not imprisoned. He 
may enter private houses, and labor or transact business on pri- 
vate grounds, which are within the limits.® 

Under the law now in force, making jail limits coextensive with 
a county, if a new county is made in part or in whole out of an 
old county, the jail limits of the old county are still the privilege 
of a debtor, who was charged in execution before the new county 
was organized.’ 

A certificate of discharge issued by a commissioner of insolvents 
to a debtor, who has given bond for the prison limits, discharges 
the security on the bond, notwithstanding the proceedings are 
afterward dismissed in the court of common pleas, and although 
the debtor remains within the prison limits after the certificate is 
given.’ A discharge from prison rules under an insolvent law, 
even if obtained by fraud, is a sufficient defense to a prison-bounds 
bond. A discharge under this law on process from a state court, 
discharges from imprisonment on process from the circuit court of 
the United States, and is a good defense to a prison-bounds bond, 
given thereon.” 

A discharge of the principal in any manner, is a discharge of 
the sureties in a bond for the prison limits. The act of 1838, to 
abolish imprisonment for debt, operated to discharge a debtor con- 
fined on the prison limits before the act took effect. The ac, 
affected the remedy only, and was therefore not unconstitutional, 
Hence no action can be sustained against the securities in a bond, 


(1) 2 Chase’s Sts. 1197. (6) Lucky v. Brandon, 1 Ohio R. 49. 
(2) Swan’s Sts. 735. (1) Kent v. Burnett, 10 Ohio R. 392. 
(3) Lytle v. Davies, 2 Ohio R. 277, (8) Young v. Whitton, 9 Ohio R. 100. 
(A). Ibid. (9) Simms v. Slacum, 3 Cranch. 300 ; Am- 


(5) Buttles y. Carlton, 1 Ohio R. 32; 6 midon v. Smith, 1 Wheat. R. 447. 
Johns. R. 121. (10) Wood vy. Funk, 7 Ohio R. pt. 1, 196. 
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dated December 27, 1837, for a departure from the prison limits’ 
in 1839.1 Under this law, if a person is taken on a capias ad satis- 

faciendum, and gives a prison-bounds bond, it is a good defense 

thereto, that the ca. sa. issued without an order of a court or judge, 

or that the ca. sa. was afterward quashed, but not that the penalty 

was more or less than required by law, or that the order was not 

recited in or indorsed on the writ, or the facts did not justify the 

‘order.?. The sureties may plead the duress of their principal.’ 

If an execution creditor gives permission to the debtor to go 
beyond the prison bounds, the judgment is discharged.‘ 

It has been held, in New York, that if a prisoner, who has given 
a prison-bounds bond, voluntarily goes beyond the limits, his bond 
is forfeited, and the sheriff may retake him on fresh pursuit and 
recommit him to close custody, or bring an action on the bond.’ 
So also that the sheriff may at his peril grant the liberties without 
taking the bond. In such case, also, he may retake after a 
voluntary escape, and a voluntary return, before suit brought, is 
equivalent to recaption, which will purge a negligent escape.’ 

The following is the form of a prison-bounds bond on execu- 
tion in Ohio. The recital will differ, where the commitment is on 
mesne process. 

Know all men by these presents, that A. B.,C. D., and EH. F., are held and 
firmly bound unto G. H., in the sum of (double the sum for which the 
prisoner stands committed ), good and lawful money, for the payment whereof 
they bind themselves, jointly and severally, their heirs, executors and ad- 
ministrators. Sealed with their seals, this day of AADE ; 

The condition of this obligation is such, that whereas heretofore, on the 
day of , a capias ad satisfaciendum issued from the court of com- 
mon pleas of county at the suit of G. H., upon a judgment rendered in 
said court at its term, A. D. , in behalf of G. H. against A. B., for 
damages and costs, by virtue of which said A. B. has been 
committed to the jail of said county; nowif said A. B. shall safely continue 
in the custody of the jailer of said county, within the limits of the prison 
bounds of said county, until legally discharged, then this bond shall be void, 
otherwise to be of full force. 


Attest : A. B., [ Seal.] 
XeRYE C. D., [ Seal.] 
E. F., [ Seal.] 
(1) Parker v. Sterling, 10 Ohio R. 357. (5) Jansen vy. Hilton, 10 John’s. R. 549. 
(2) Hyatt v. Robinson, 15 Ohio R. 272. (6) Peters vy. Henry, 6 John’s R. 121. 
(3) Ibid. (7) Ibid. 


(4) Poucher v. Holley, 3 Wend. 184; Spa- 
der y. Frost, 4 Blackf. R. 190. 
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day of 


We approve of the above sureties, this , A. D. —. 
- . Judges of court of C. P. county. 


In Indiana, the sureties are approved by the sheriff, and the 
condition should be as above, substituting “a true prisoner,” in- 
stead of “in the custody of the jailer of said county.” 

In Kentucky, the bond is payable to the sheriff or jailer, etc. 


IJ. PRISON BOUNDS IN INDIANA. 


In Indiana, the prison bounds of each county in the state ex- 
tend to and are bounded by the limits of such county.!. That part 
of the prison limits in any county in Indiana which adjoins the 
Ohio river, extends to low-water mark of the Ohio, and a prisoner 
who goes on the Ohio river beyond low-water mark, commits a 
breach of his bond for the prison limits.? 

Every person imprisoned in a civil action is allowed the privi- 
lege and benefit of the prison bounds, but is in nowise to be al- 
lowed to pass over or beyond the same. ‘To entitle himself there- 
to, he must deliver to the sheriff a bond payable to the person at 
whose suit he is imprisoned, with a penalty.in double the amount 
of the debt or demand for which he was committed, with sufficient 
surety, resident in the county, to the satisfaction of the sheriff, 
conditioned that from and after the execution of such bond he will 
continue a true prisoner within the limits of such prison bounds 
until discharged by law. The sheriff has power to require and 
take evidence as to such surety when such bond is offered for his 
acceptance.’ 

The statute of Indiana takes away the remedy, which would, 
but for its provisions, have existed against the sheriff, for an 
escape by the principal in a prison-bounds bond. It holds the 
sheriff only liable for the solvency of the surety in the bond at the 
time of the taking of such bond. It provides that if the condition 
of such bond be broken, the sheriff shall not be liable therefor, 
but shall, on demand, deliver such bond to the proper person, who 
“may sue and recover thereon. The only thing to which the 
sheriff need look, is that the surety is sufficient at the time it is 
taken. If a breach occurs, he must deliver the bond to the per- 


. (1) Rev. Sts. of Ia. 1019. (3) Rev. Sts. of Ia. 1019. 
(2) Cowden v. Kerr, 6 Blackf. R. 280; (4) Ibid. 
Stinson vy. Butler, 4 Blackf. R. 285. 
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son at whose suit the defendant was imprisoned, his agent, attor- 
ney, or representative, by whom a suit may be maintained. The 
statute is silent as to the damages which are to be awarded in 
such suit. It has been decided, that the proper measure of dama- 
ges is the amount of the debt for which the debtor was committed, 
together with interest and costs.! 

When a prisoner has taken the benefit of the prison limits, the 
sheriff has no longer any right to restrain or to recommit him if 
he escape.’ - 

Any sheriff or his deputy, being the keeper of any prison, who 
fails or refuses to perform any duty in taking a bond as above, 
may be indicted therefor, and on conviction, be fined in any sum 
not exceeding five hundred dollars, and is also liable to the action 
of any person injured.’ 

if a declaration on a bond for the prison limits sets out the con- 
dition of the kond, it must aver the existence of the judgment 
and execution, which gave occasion for the execution of the 
bond.! 

If an execution debtor escape from the prison bounds, the bond 
for the limits is forfeited; and his subsequent voluntary return to 
the bounds before the commencement of a suit on his bond, is no 
defense to such suit.* 

Although the bond be not in the penalty required by statute, the 
imprisonment of the defendant by ca. sa., his desire to avail him- 
self of the prison bounds, and his actual enjoyment thereof in 
consequence of the bond, constitute a good consideration, and the 
bond is valid. Although the bond contain no recital of the mat- 
ters which led to its execution or which show a connection be- 
tween it and the plaintiffs, the averment in a declaration of facts 
showing a good consideration therefor will sustain the bond’ A 
replication to a plea of performance of the condition of the bond 
should aver the existence of a judgment on which the execution 
issued, and conclude with a verification.’ It is a good plea to a 
suit on such bond that the departure of the execution defendant 


(1) Spader v. Frost, 4 Blackf. R. 190. (6) Spaderov. Frost, 4 Blackf. R. 190 ahi 
(2) 4 John’s R. 45; Spader v. Frost, 4 Mass. R. 98 ; Ibid, 200 ; 8 Mass. R. 373 ; 

Blackf. R. 198. 3 Conn. R.63 ; 8 Conn. R. 69; 1 Munf. 
(3) Rev. Sts. of Ia. 1019. R. 508. 


(4) Martin v. Kennard, 3 Blackf. R. 430. (7) Spader vy. Frost, 4 Blackf. R. 190. 

(5) Spader y. Frost, 4 Blackf. R. 190; (8) Ibid; Martin v. Kennard, 3 Blackf. 
Kip v. Brigham, 7 Johns. R. 168 ; Sweet R. 430. 
vy. Palmer, 16 Johns. R. 181 ; 3 Mass. R. 
86 ; Crump vy. Bennet, 2 Litt. R. 209. 
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from the prison bounds, was with the previous consent and license 
of the plaintiffs.' Ifin such a suit the alleged breach be an es- 
cape before the passage of the act of January 13, 1842, abolishing 
imprisonment for debt, a plea relying on that act is bad.? If the 
judgment is erroneously recited in the condition of the bond, it 
will not do to declare upon the bond, stating the mistake. The 
mistake may be corrected in chancery, or the condition may be 
described in the declaration without noticing the mistake, and the 
defendants will be estopped from showing the judgment to be dif- 
ferent from that recited in the condition. 

The sixth section of the Indiana act abolishing imprisonment 
for debt, approved January 18, 1842, by which all persons then 
imprisoned on process in civil cases were discharged, is constitu- 
tional, and a departure from the prison bounds after its passage, 
is no breach of a prison-bounds bond.’ 

If aca, sa. issue without the affidavit, required by the statute, 
a prison-bounds bond, taken thereon, is void.® 

A debtor on the prison limits has the same right to apply for 
the benefit of the insolvent law, as if he were confined in the 
prison.® 


Il. PRISON BOUNDS IN KENTUCKY. 


In Kentucky, by the act of December 19, 1796,’ the justices of 
every county were empowered and required to mark and lay out 
the bounds and rules of their respective county prisons, not ex- 
ceeding ten acres adjoining such prison. And it was declared 
that. every prisoner, not committed for treason or felony, giving 
good security to keep within the said, rules, should have liberty to 
walk therein out of prison, for the preservation of his health, and 
keeping continually within the said bounds, should be judged in 
law a true prisoner. 

Prior to 1823, it was enacted that the prison limits should extend 
in each county to the limits of the county town. After this enact- 
ment, it was no longer incumbent on the county courts to estab- 
lish prison rules. A bond conditioned to keep within such prison 


(1) Spader v. Frost, 4 Blackf. R. 190. (5) Bowen v. Gresham, 6 Blackf. R. 
(2) Bowen v. Gresham, 6 Blackf. R. 452. 423. 
(3) Ibid; Lovev. Kidwell, 4 Blackf. 553. (6) Babcock v. Cummins, 6 Blackf. R. 266. 
(4) Fisher v. Lacky, 6 Blackf. R. 373; (7) 1 Litt. 376. 

Bowen v. Gresham, Thid, 452. 
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rules as any county court might establish, taken after this enact- 
ment, was void.! 

By the act of May 29, 1822, the prison rules or bounds, in Ken- 
tucky, were extended to the limits of the commonwealth of Ken- 
tucky.’ Such is their present extent. 

By act of January 15, 1810,’ it was enacted, that the privilege 
of the prison bounds should not be extended to those who are 
ordered to be committed to prison for contempt, by any tribunal 
or officer authorized by law to punish for contempts, nor to those, 
who shall by the judgment of any tribunal or magistrate, be sen- 
tenced to imprisonment. By act of March 10, 1843, Session Acts, 
p. 60, no person taken on a writ of capias pro fine, or who shall 
stand committed or be in custody under sentence or judgment of 
conviction for a misdemeanor, thereafter committed, is entitled to 
the prison bonds, but may execute areplevin bond. It was con- 
sidered doubtful, in Commonwealth v. Griffin, 3 B. Mon. 208, whe- 
ther a person, committed by a court for failure to pay a fine ad- 
judged by the court, was or was not entitled to the benefit of the 
prison limits. In the only instance, in which a ca. sa. can issue in 
a civil suit, the defendant is not entitled to the prison rules.‘ 

A debtor, surrendered after judgment by his bail, is entitled to 
the prison rules, before the time for charging him in execution is 
out. If before that time is out, he escapes therefrom, his sureties 
are liable for the amount of the orginal judgment.® 

Originally, in Kentucky, the prison-bounds bond was payable 
to the sheriff. By act of February 4, 1812, the jailers of the com- 
monwealth of Kentucky were authorized to take bonds for the 
prison rules, payable to themselves, where any person was im- 
prisoned, under the same regulations that sheriffs were then em- 
powered by law and were declared entitled to the same fees and 
emoluments therefor, provided that sheriffs should in no case be 
responsible for the conduct of jailers ; provided, also, that any 
jailer, taking bond for the prison bounds, should, whenever re- 
quired, assign the same to the creditor at whose suit imprisonment 
was had, his, her, or their legal representative.® 

The sheriff, so long as the prisoner remains in his custody, may 
take a prison-bounds bond, payable to himself, and the sheriff’s 


(1) Comm’th v. Gower, 4 Litt. R. 279. (4) 1 Moreh. and Brs. Dig. 630. 
(2) 2 Moreh. and Brs. Dig. 1332. (5) Hubbard y. Harrison, 1 Bibb R. 
(3) 4 Litt. 101. 550. 


(6) 1 Moreh. and Brs. Dig. 194. 
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deputy may take such bond, payable to the sheriff. After the 
debtor is in the custody of che jailer, the jailer may take a prison- 
bounds bond, and it was doubted whether one could be taken by 
the sheriff.? But it was decided® that the sheriff may take from 
the debtor a bond for the prison rules, even after he has committed 
the debtor to the custody of the jailer on a ca. sa. 

The act of December 19, 1796, provided that if any person taken 
or charged in execution should enter into bond with good and suf- 
ficient security, under a reasonable penalty, upon condition he or 
they shall not depart or go out of the rules or bounds of the prison 
to which he or they shall be committed, the sheriff or other officer 
in whose custody he or they were, might permit him or them to go 
out of the prison and return at pleasure. This is the only law in 
Kentucky, which prescribed the form of prison-bounds bonds. By 
another act,’ it was declared that bonds should be taken to the 
sheriff himself, and bonds taken colore offictt were declared void. 
This latter act was held to extend to jailers,® as in Burns v. Wil- 
liams, 2 Bibb. R. 562, the statute providing for the assignment of 
bonds taken for the prison rules was declared to extend to jailers. 

A bond for the prison rules need not expressly pursue the words 
of the statute if it creates no greater liability. But a bond condi- 
tioned for the payment of interest on costs, was held void.” A 
bond to the jailer by a debtor, conditioned not to depart from the 
prison rules, until he (the debtor) should pay and satisfy the said 
jailer or the plaintiff in the execution the amount thereof, or should 
be otherwise discharged by law, is void, since the jailer has no 
authority to receive money or property in satisfaction; the sheriff 
alone can do that.® 

The jailer is not bound to allow the prisoner the liberty of the 
prison rules, unless he gives bond and security not to depart there- 
from. But he may do so, without taking bond; and so long as 
the prisoner keeps within the rules, the jailer is not liable as for 
an escape.® The jailer is, however, liable as for a voluntary 
escape, after a departure from the limits of the prison rules by a 
prisoner who is permitted to take the rules without executing any 


(1) Field v. Slaughter, 1 Bibb R. 160; (5) 1 Litt. 584. 


McMeekin v. Foster, 3 Bibb 49. (6) Williams v. Pickett, 3 Bibb R. 199. 
(2) Barns v. Williams, 2 Bibb R. 562; 2 (7) January v. Cartwright, Litt. S C. 449. 
Bibb R. 596. (8) Wallace v. Pickett, 3 Bibb R. 199. 
(3) Prather v. Beeler, 3 Bibb R. 375. (9) Steinmann v. Tabb, 3 Bibb R. 202. 


(4) 1 Litt. 547. 
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bond, or after executing one which is vqid.'| The same rule holds 
where the debtor is surrendered by his bail, although twenty days 
had elapsed and no security had been given for the prison fees, 
the debtor being able to pay them.’ 

The defendants in a prison-bounds bond to the jailer cannot 
plead that the obligee was not jailer. If a debtor, committed to 
the prison rules, depart thence, however innocently, or from igno- 
rance of the real boundaries, and however shert the distance to 
which he goes, or however speedy his return, it is an escape in 
him, which forfeits his bond? If the prisoner escape from the rules, 
with the consent of the jailer, he cannot recover on the bond.* 

An action of covenant lies upon a bond for the prison rules.® 


(1) Com’th v. Gower, 4 Litt. 279; Com’th (4) Huntington v. Williams, 3 Conn. R. 
v. Dulen, 4 Bibb 316. 427. 

(2) 4 Bibb, 316. (5) Hardwick vy. McKee, 2 Bibb R. 596, 

(3) Crump v. Bennett, 2 Litt. R. 209. 
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CHAPTER VIII. 


THE WRIT OF REPLEVIN. 


SECTION I. ISSUE AND SERVICE OF WRIT OF REPLEVIN IN OHIO. 
Il. ISSUE AND SERVICE OF WRIT OF REPLEVIN IN INDIANA. 
Iii. ISSUE AND SERVICE OF WRIT OF REPLEVIN IN KENTUCKY. 


I, ISSUE AND SERVICE OF WRIT OF REPLEVIN IN OHIO. 


Ir is enacted in Ohio, by an act allowing and regulating writs 
of replevin, passed February 17, 1831, and which took effect June 
1, 1831, and the acts amendatory thereto, that if any person shall 
wrongfully detain the goods and chattels of another, the owner, 
or his agent, or attorney, may file a precipe, containing a des- 
cription of the property to be replevied, with the clerk of the court 
of common pleas, or the superior court of Cincinnati, or the supe- 
rior court of Cleveland, for a writ of replevin. The precipe must 
be accompanied with an affidavit filed therewith by the said 
plaintiff, his agent, or attorney, which shall state that the plaintiff 
has good right to the possession of the goods and chattels 
described in the preecipe, and that they are wrongfully detained 
by the defendant, and that said goods and chattels were not 
taken in execution on any judgment against the said plaintiff, 
nor for the payment of any tax, fine, or amercement assessed 
against the said plaintiff, nor by virtue of any writ of replevin, or 
any other mesne or final process, issued against the said plaintiff. 
Any writ of replevin, issued without such affidavit, shall be 
quashed at the costs of the clerk issuing the same, who, as well 
as the plaintiff, shall be moreover liable in damages to the party 
injured.'. The sheriff, however, or other officer, to whom a writ 
is directed, is justified in serving it, without inquiring whether 
a proper affidavit has been filed, and, being justified, is bound 
to serve it. But he would not be bound to serve a writ of reple- 


(1) Swan’s Sts. 784, 785, 787. 
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vin, coming from the commercial court of Cincinnati, which has 
no jurisdiction of such an action. 

The writ is directed to the sheriff or coroner of the county, com- 
manding him to cause to be replevied to the plaintiff, the same 
goods and chattels named in such precipe and affidavit; and to 
summon the person charged with their unlawful detainer to 
appear at the next court of common pleas to be holden in the 
county, to answer to the plaintiff for the unlawful detention.’ 
This writ, unlike other writs, is not, if it is issued in term time, 
returnable forthwith. It requires an appearance, in all cases, at 
the next ensuing term, If issued, therefore, while a court is in 
session, it is returned, not to the then present term, but to the one 
next thereafter. 

The writ of replevin may be in the following form: 


The State of Ohio, 


county, ss. 
To the sheriff of county, greeting: 

We command you that without delay you cause to be replevied unto A. 
B., the goods and chattels following, to wit: (here the property is described 
precisely as in the preecipe) which C. D. wrongfully detains from the said 
A. B., as is said; and also, that you summon the said C. D. to be and 
appear at the next term of our court of common pleas, to be held within and 
for said county of (or superior court of Cincinnati, or of Cleveland, as 
the case may be), to answer unto the said A. B. for the unlawful detention 
of the goods and chattels aforesaid. Damages, dollars (amount stated 


in the preecipe), and have you then there this writ. 
Witness, G. H., clerk of said court, this day of 
[Seal of court. ] G. H., clerk C. C. P. 


, A. D. —. 


county. 


The writ of replevin is issued only to recover goods and chat- 
tels, and not fixtures annexed to the freehold. 

The statute provides that the sheriff, or other officer, may bréak 
open any house, stable, out house, or other building, in which the 
property named in the writ is concealed, in order to replevy the 
same, having first made demand of such property, and of entrance 
into such building, and the same being refused.? 

So soon as the writ comes to the hands of the officer to whom 
it is directed, he should, by himself or his deputy, proceed to exe- 
cute it by seizing the property named therein. He cannot 
demand a bond, and is under no necessity to concern himself 
about a bond, until he has seized the property. An appraise- 


(1) Swan’s Sts. 785. (2) Swan’s Sts. 785. 
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ment must be made, before the amount of the bond can be 
ascertained, and the officer is always secure, by refusing to 
deliver the goods, until a sufficient bond is given. 

Having seized the goods, the sheriff, or other officer, must 
ascertain their value by the oaths of two or more disinterested 
persons, whom he shall swear truly to assess the value thereof. 
He must then demand from the plaintiff a bond, with two or 
more responsible freeholders of the county as securities, in at 
least double the value of the goods and chattels replevied, as thus 
ascertained; and when the value of such goods and chattels is 
less than fifty dollars, then the bond must be in the sum of one 
hundred dollars. The condition of this bond is, that the plaintiff 
shall appear at the return term of the writ, and prosecute his suit 
to effect, and pay all costs and damages which shall be awarded 
against him. This bond must in all cases be returned with the 
writ, for the security and benefit of the defendant.!. The sheriff, 
or other officer, need not and must not deliver to the plaintiff, his 
agént, or attorney, the goods or chattels replevied, until such bond 
is given, and he need only hold the property, in expectation of 
bond being given, for twenty-four hours. If the plaintiff, his 
agent, or attorney; neglect, or refuse, to execute and give such 
bond, within twenty-four hours from the taking of such goods and 
chattels under said writ, then the sheriff, or other officer, must 
return said goods and chattels to the defendant. He cannot lon- 
ger detain them, nor can he take a bond after the time named, or 
with less than two or more responsible freeholders of the county 
as securities, without subjecting himself to liability. The statute 
provides, that if the sheriff, or other officer, shall deliver any pro- 
perty replevied to the plaintiff, his agent, or attorney, or detain 
the same from the defendant, without taking such security within 
twenty-four hours from the taking of such goods and chattels, or 
if he shall take insufficient security, he shall be liable to the 
defendant in damages.” 

No suit can be instituted, by the defendant, or his representa- 
tives, on the bond given by the plaintiff, until an execution shall 
have issued on the judgment (if any is rendered) in favor of the 
defendant in replevin; in which it shall be returned, that suffi- 
cient goods and chattels, or real estate, whereon to levy and 
make the amount of the said judgment and costs, cannot be found 
in the county.’ 


(1) Swan’s Sts. 787. (3) Swan’s Sts. 786, 
(2) Ibid, 785. 
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A replevin bond, in Ohio, may be in the following form : 


Know all men by these presents, that we, A. B., M. N., and H. F., are 
held and firmly bound unto C. D., in the penal sum of dollars ( double 
the value of the property), to the payment of which, well and truly to be 
made, we do hereby jointly and severally bind ourselves, our heirs, executors, 
and administrators. Sealed with our seals and dated this day of ; 
A.D: : 

The condition of the above obligation is such, that whereas the said A. B., 
on the day of Fae De , sued out of the court of common pleas 
in and for the county of (or the superior court of Cincinnati, etc., as 
the case may be), a writ of replevin against the said C. D. for goods and 
chattels, to wit (here describe them), and which said writ is returnable at 
the next term of said court: Now, if the said A. B. shall appear at the 

‘next term of said court and prosecute his said suit to effect and pay all costs 
and damages, which shall be awarded against him, then this obligation shall 
be void, otherwise in full force. 


Signed and sealed in A. B., [Seal.] 
presence of, M. N., [Seal.] 
E. F., [Seal.] 


It would seem, in analogy to appeal and other bonds, that it is 
not necessary that the above bond should be signed by the plain- 
tiff. The sureties may be either two or a larger number, but each 
must be a responsible freeholder of the county. ‘One partner has 
no right to sign the name of the partnership to a sealed instru- 
ment; and such a signature will not bind the firm, without proof 
that the other members of the firm were present and assented. 
An agent cannot seal for his principal, unless he has an authority 
under seal so to do; he will become personally responsible, by 
signing and sealing without such authority. A seal, either of wax, 
wafer, or of ink, commonly called a scrawl seal, is sufficient to 
any bond, in Ohio,' or Indiana.?, No word or letter need be in- 
closed in the scrawl.’ 

The appraisement, which precedes a replevin bond, may be as 
follows : : 


We, the undersigned, two disinterested freeholders of the county of ; 
haying been first duly sworn by the sheriff of said county to assess the value 
of the goods and chattels hereinafter set forth, being the same seized by vir- 


(1) Swan’s Sts. 846. (3) Kilgore v. Powers, 5 Blackf. 22. 
(2) Rey. Sts. of Ia. 592. 
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tue of a writ of replevin from the court of common pleas of said county at 
the suit of A. B. against C. D., do assess the value thereof as follows, viz: 
Fifty yards of calico, valued at, - - - - dollars. 
One carriage, valued at, - - - - ~ =e é 
Witness our hands, this day of 5 Ag Ds Se, 


Kite 
1» 
State of Ohio, 

county, ss. 

I do hereby certify that K. L. and P. Q., being two disinterested persons 
and freeholders of the county of , were duly summoned and sworn by me 
to make appraisement of the goods and chattels in the above appraisement 
set forth. 
day of 


, A. D. —. X. Y., Sheriff. 


The return upon a writ of replevin may be as follows: 


day of Aes od BE By virtue of this writ, I have this day 
replevied the within-named goods and chattels, and have delivered the same 
over to the plaintiff, A. B., he having given bond and security, according to 
law, with M. N. and H. F. as securities. I have also caused the said goods 
and chattels to be appraised according to law. See bond and appraisement 
hereto attached. I have also summoned the defendant to appear at the 


return of this writ, in pursuance of the command thereof. 
X. Y., Sheriff. 


The rule already stated, as to the direction of writs to the coro- 
ner, where the sheriff is interested, etc., is often applied in the 
case of the writ of replevin. Wherever the property replevied is 
in the hands of the sheriff, by virtue of a levy on execution, the 
writ must be directed to, and executed by, the coroner, who will 
take the possession of the goods from the sheriff. No demand is 
necessary, in order to sustain an action of replevin against an 
officer, who levies on goods in possession of an execution defen- 
dant.! The officer, under the plea of non detinct, may show that 
he holds the goods by virtue of a levy on execution.’ 

The sheriff cannot refuse to surrender goods in his possession 
to the coroner, who holds a writ of replevin therefor, on any alle- 
gation that no affidavit was filed before the writ issued. 

A wrongful detention of a person’s goods entitles him to this 
writ, without regard to the original taking. Replevin will not lie 


(1) Bancroft v. Blizzard, 13 Ohio R. 30. (2) Oaks v. Wyatt, 10 Ohio. R. 344, 
11 
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against an attaching creditor, upon whose suit an officer has seized 
goods, and still holds them, although the writ of attachment may 
have issued irregularly and without affidavit.'. The writ of reple- 
vin must be issued against the person who holds the goods in his 
possession. 


II. ISSUE AND SERVICE OF WRIT OF REPLEVIN IN INDIANA. 


In Indiana, the writ of replevin issues from the several circuit 
courts within the state, in one of three cases, either, first, when any 
personal goods are wrongfully taken, or, second, when they are un- 
lawfully detained from the owner or person entitled to the posses- 
sion thereof, or, third, when any personal goods taken on execution 
or attachment, are claimed by any person other than the defendant 
in the suit in which they are thus taken. Before it issues, an affida- 
vit must be filed, sworn to by the plaintiff, or some one in his be- 
half before the clerk of the court, or some person authorized to 
administer such oath. The affidavit is similar to that required in 
Ohio, with the addition that it must specify the names of the par- 
ties, the property sought to be replevied, the reasonable value 
thereof, and in what county the same is then believed to be de- 
tained. The affidavit indicates, and the law declares, that no re- 
plevin lies for any goods or chattels taken by virtue of any war- 
rant or precept for the collection of any tax or assessment in 
pursuance of any statute of the state, by the person for whose 
tax or assessment such goods were taken; and that no replevin 
lies at the suit of any defendant in any execution or attachment, 
to recover any personal goods and chattels, taken by virtue of 
such execution or attachment, unless such goods and chattels are 
exempted by law from execution or attachment. 

Upon receipt of the writ, the sheriff must forthwith proceed to 
execute the same by taking possession of the property specified 
therein, or so much thereof as he can find. Having taken posses- 
sion, he must deliver the possession to the plaintiff or his agent, 
if the proper bond is taken, and he must summon the defendant 
according to the tenor of the writ. This bond, which must be 
given by the plaintiff, or some person on his behalf, before the 
sheriff can deliver the possession, is a bond payable to the defen- 
dant, with sufficient surety, in the penalty of double the value of 
such property, with condition that the plaintiff will duly prosecute 


(1) Bogan v. Stoutenburgh, 7 Ohio R., pt. 2, 133. 
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his said suit with effect and without delay, and that he will re- 
turn said property to the defendant if such return be adjudged by 
the court, and will pay to the defendant all such sums of money 
as may be recovered against him by such defendant in said action 
for any cause whatever. If, after the officer shall have replevied, 
the plaintiff fails for twenty-four hours next after such replevin, 
to give bond to the acceptance of the sheriff as aforesaid, such 
officer shall immediately thereafter return said goods and chattels 
to the defendant or the person from whose custody the same were 
taken, and take his receipt therefor. Any costs necessarily occa- 
sioned by keeping the property, from the time the same is thus 
replevied until such bond is given, or in case of failure to give 
bond, then until such property is returned by the person entitled 
thereto, must be paid by the plaintiff to the sheriff; and such 
costs, in case of dispute, shall be such sum as the court shall deem 
reasonable.' No provision is made in the statute of Indiana for 
calling appraisers to determine the value of the property. The 
sheriff must arrive at this, in order to fix the penalty of the bond, 
by the exercise of his own judgment and the opinions of others, 
referring as one, and in many cases the chief guide, to the state- 
ment of value in the affidavit. 

The officer taking the bond must, whenever requested, deliver 
the same to the defendant in replevin. He may, for any breach 
of its conditions, bring an action against the obligors therein 
named, and recover such sum as is just and equitable.’ 

A replevin bond, conditioned to prosecute the action of replevin 
with effect, is broken, if the action is not proseeuted to a success- 
ful decision. A bond, so conditioned, as well as to return the 
goods, if a return should be awarded, is broken, if the plaintiff in 
replevin do not succeed, although no return was awarded by the 
court in that action.’ A failure to obtain judgment, whether 
owing to defects in the affidavit and writ, or to the want of a 
good declaration, or to want of evidence, is a breach of the con- 
dition of a replevin bond.' 

A release of “all demands” executed by the plaintiff to the 
principal obligor in a replevin bond, is a discharge of the bond, 
and the surety cannot be sued thereon.’ 

A replevin bond, executed on Sunday, is void. Where goods 


(1) Rev. Sts. of Ia. 699, 700. (4) Sherry v. Foresman, 6 Blackf. R. 56. 
(2) Ibid, 700, 704. (5) Thomas v. Wilson, 6 Blackf. R. 203. 
(3) Brown v. Parker, 5 Blackf. R. 281. 
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are replevied on Saturday, under a statute requiring a replevin 
bond to be executed within twenty-four hours, after the replevy, 
Sunday will not be counted.!. The bond need only be executed 
by the surety.’ 

In an action on a replevin bond, a plea that the property re- 
plevied belongs to the plaintiff in replevin, is bad.’ 

The form of a writ of replevin is set forth in the statute.’ It 
should be substantially in the following form : 


The State of Indiana to the of county, greeting : 


Whereas A. B. has filed, in the clerk’s office of the circuit court, for the 
county aforesaid, an affidavit, alleging that C. D. has wrongfully taken 
and does unlawfully detain ( or “ does unlawfully detain,” as the case may 
be ), one horse, cow ( or whatever the article or articles of property may be, 
particularly describing the same, to be replevied ), of the alleged value of 
dollars. You are therefore hereby commanded to replevy the said 
goods and chattels, by taking them into your custody, and deliver the same 
to the said A. B., if he will satisfy you by giving bond, with sufficient 
sureties, as required by law, to duly prosecute his said action of replevin 
with effect, and without delay, and to return the aforesaid goods and chattels 
thus replevied, if return thereof shall be adjudged, and to pay all such sums 
of money as may be recovered against him hereupon; and also, in case you 
replevy said goods and chattels, or any part thereof, that you summon the 
said ©. D. to appear before the judges of the circuit court of county 
aforesaid, on the ( naming the proper return day of writs in personal ac- 
tions ), to answer the said A. B. in the premises. Witness, &c. 


The writ must @ontain a description of the goods, for which the 
action is brought; but it is not necessary, that it should show, that 
the affidavit, required by the statute, has been made by the plain- 
tiff. 

In Indiana, a person not having the actual possession of the 
goods when taken, may recover them in replevin, provided he 
have the general or special property, and the right of immediate 
possession. A person, not the execution defendant, may have 
replevin for goods taken in execution.’ Under the statute now 
in force, the execution defendant, or defendant in attachment, 


(1) Link vy. Clemmens, 7 Blackf. R. 479. (5) Magee v. Siggerson, 4 Blackf. R. 70. . 


(2) Ridge vy. Wilson, 1 Blackf. R. 409. (6) Chinn v. Russel, 2 Blackf R. 172; 
(3) Davis v. Crow, 7 Blackf. R. 129; Parsley v. Huston, 3 Ibid, 348; Walpole 
Wallace v. Clark, 7 Blackf. R. 298. v. Smith, 4 Ibid, 304. 


(4) Rev. Sts. of Ta. 699. (7) Chinn v. Russel, 2 Blackf. R. 172. 
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may maintain replevin for such goods or chattels as are exempted 
by law from execution or attachment. 

The writs of replevin issue out of the circuit courts in Indiana, 
as other writs do, and are there returnable; and the suit is doc- 
keted, proceeded in, set down for trial, and tried, agreeably to the 
laws and practice of the court, as other actions.! 

At common law, the gist of the action of replevin is unlawful 
taking. The Indiana statute extends the remedy to unlawful 
detention. The general issue under it is non detinet.? If an offi- 
cer, having levied on goods, deliver them for safe keeping to the 
judgment creditor, and before the return day, the execution and 
levy are set aside, after which he demands the goods of the cre- 
ditor, he cannot, upon refusal, maintain replevin.’ .He may sup- 
port replevin, if goods levied on are unlawfully taken out of his 
possession.‘ 

The mortgagee of goods (the mortgage being silent ‘on the 
subject) is entitled to the possession. Parol evidence will not be 
permitted, in order to show a different understanding at the time 
of executing the mortgage.’ A plea by an oflficer that, acting as 
an officer under an execution, he took the goods as property of 
the execution defendant, finding them in his possession, is insuffi- 
cient; it should aver that the property did actually belong to the 
execution defendant. Replevin may be maintained, in the state 
courts, by the owner of goods, against the marshal who seizes 
them under an execution from the federal court against another 
person.’ 

A plea of an officer to an action of replevin, that he distrained 
the goods under a warrant from a justice of the peace, is a good 
plea in bar. Goods deposited with a tavernkeeper are not pro- 
tected from a distress for rent, under the statute of 1838, unless 
the deposit be made by a guest at the tavern.® 


Ill. ISSUING AND SERVICE OF WRIT OF REPLEVIN IN KENTUCKY. 


In Kentucky, an action of replevin may be brought whenever 


(1) Daggett v. Robbins, 2 Blackf. R. 415. (8) Harris v. Boggs, 5 Blackf. 489. 
(2) Walpole v. Smith, 4 Blackf. R. 304; See, as to pleadings, &c., in replevin, 


Daggett v. Robbins, 2 Ibid, 415. Richardson v. Adkins, 6 Blackf. R. 141; 
(3) Walpole v. Smith, 4 Blackf. R. 304. Gentry vy. Bargis, Ibid, 261; Barnes vy. 
(4) Fitch v. Dunn, 3 Blackf. R, 142. Tannehill, 7 Ibid, 604; Parsley v. Hus- 
(5) Case v. Winship, 4 Blackf. R. 425, ton; 3 Ibid, 348; Litterel v. St. John, 4 
(6) Gentry v. Bargis, 6 Blackf. R. 261. Ibid, 326; 4 Ibid, 304; 1 Ibid, 291. 


(7) Hanna v. Steinberger, Ibid, 520. 
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any goods, chattels, or slaves, are wrongfully taken, or wrong- 
fully detained, by the person having immediate right of possession. 
In no case, except where property has been distrained for rent: 
and the tenant, assignee, or under tenant, wishes to bring reple- 
vin, can a writ of replevin issue to change the possession of any 
property, unless an affidavit is filed with the clerk. This must be 
made by the plaintiff, or some other credible person, before the 
clerk, or any justice of the peace, and must state that the plaintiff, 
as the person does verily believe, is entitled to the immediate 
possession of the property sued for, that the same was wrongfully 
taken, or is wrongfully detained, by the defendant, and that the 
plaintiff’s right of action has accrued within one year. 

No cross replevin can be brought, nor can replevin be insti- 
tuted for property in the possession of an officer, by virtue of legal 
authority, or of any other person, by the order, decree, or judg- 
ment of acourt. If an action of replevin is brought in either of 
these cases, the writ is void, so far as it concerns such property, 
and to that extent, if the officer has knowledge that such is the 
property claimed, it must be disregarded by him. Property taken 
by virtue of a distress warrant, or a fee bill, may, however, be 
replevied. 

The proper officer, having received the writ of replevin, must, 
unless the property is such as has just been stated, execute the 
writ, by summoning the defendant according to the tenor thereof, 
and by taking possession of the property therein described. The 
officer is only bound to keep possession of the property forty-eight 
hours, in order that the plaintiff may execute the proper bond; 
and if he fails to execute it for forty-eight hours after the officer 
has taken the property, the officer must restore the property to 
the defendant, or the person in whose possession it was found. 

After seizing the property, the officer must summon two or 
more disinterested persons, who are to ascertain, under an oath, 
administered by the officer, the value of the property. The plain- 
tiff must, within forty-eight hours after the seizure, as before 
stated, give a bond with good security, to be approved by the offi- 
cer, in double the value of the property, payable, except as here- 
inafter stated, to the commonwealth of Kentucky. The condi- 
tion of this bond is to prosecute the suit with effect, and without 
delay, and to return the property, in case it shall be so awarded, 
and to pay all such damages as may be assessed against the 
plaintiff, and the costs of the suit, and keep harmless the officer, 
where he shall have taken the property by the direction of the 
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plaintiff. It is sufficient if the surety signs this bond; itis not 
necessary that it should be signed by the plaintiff in replevin.! 
This bond being executed, the officer must deliver the property 
to the plaintiff, except where the affidavit alleges a wrongful de- 
tention only. Upon this bond, if its condition is broken, the de- 
fendant must sue in the name of the commonwealth, to his use, 
or, as it also by its terms protects the officer, he may sue thereon, 
if he is damnified by reason of taking the property on the writ 
under the plaintiff’s direction. 

The exception, above alluded to, is where the affidavit states, 
that the property is wrongfully detained, and not that it is wrong- 
fully taken. In such a case, the clerk, when he issues the writ, 
should indorse it to that purport. The writ coming to the officer 
thus indorsed, he need not deliver the property to the plaintiff, 
but must leave it with the defendant or such person as may have 
charge of it, provided the defendant, or some responsible person 
for him, execute before the officer the requisite bond. This bond 
must be payable to the plaintiff, with good security, in double the 
value of the property, with condition to perform the judgment of 
the court. 

A different bond is required from the usual replevin bond above 
stated, wherever a stranger wishes to bring an action of replevin 
for property taken in execution, or the tenant or other person 
wishes to bring the action for property taken under a distress war- 
rant. In this case, it is the duty of such person to file, in the 
clerk’s office, a copy of the warrant or execution, under which the 
property has been taken. For this purpose, the officer, in whose 
hands the execution or warrant is, must furnish a copy to the 
party desiring it. The copy being filed, it is the duty of the clerk 
to indorse on the writ in replevin the name of the person claiming 
the rent and the amount thereof, or the name of the plaintiff in 
the execution and the amount due thereon. In such cases, the 
officer, before he makes replevy of the property, must take a bond 
to the landlord, or the plaintiff in the execution, with good securi- 
ty in double the amount of the rent claimed or sum due on the 
execution. Its condition must be to prosecute the suit with effect 
and without delay, and, if the plaintiff fail in his suit, to pay the 
amount to be due on the execution and ten per centum thereon, 
and all costs of the suit, or (if the property was taken under a 
distress warrant) the rent due with interest and ten per centum 


(1) Cooper v. Brown, 7 Dana. 334. 
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thereon, and all costs, or to pay the value of the property re- 
plevied and ten per centum thereon, and the costs of the suit. 
The action of replevin for property taken under a warrant may 
in all cases be brought by the tenant, assignee, or under tenant, 
against the person suing out the warrant only, and the indorse- 
ment of a levy on the warrant, without an actual taking of the 
property, entitles him to his writ of replevin. 

If the officer returns a writ of replevin, in substance that the 
property therein described has been secreted or eloigned by the 
defendant, and the plaintiff then makes affidavit that the property 
was tortiously taken by the defendant, the court has power to order 
a writ of distringas against his property to compel a delivery of the 
property so secreted or eloigned, or an attachment may be 
awarded for that purpose, as the circumstances of the case, made 
known to the court by affidavit, may require, and the court will 
make such order and take such steps as may be necessary and 
effectual.' 

In the action of replevin, in both Kentucky and Indiana, if the 
defendant succeeds, the judgment is sometimes for damages alone ; 
sometimes for both damages and a return of the property. In 
Ohio no judgment for a return is ever given. 

In Kentucky, a distress warrant may be levied on goods, 
wherever they mags be in the county.” 

in execution, whose property is levied on, could 
f replevin therefor, under the act of 1840, 
although it was aw exempted from sale under execution.’ 
Nor could he, under previous acts in Kentucky; such a proceeding 
was deemed a contempt of the court issuing the execution.’ But 
a stranger to the execution may maintain replevin for his goods, 
seized under execution as the property of another. Replevin is a 
remedy, coextensive ‘with trespass de bonis asportatis.. The act of 
February 7, 1845,° expressly provides, that should any of the ar- 
ticles, exempted from execution, be levied upon by any officer, 
the defendant or defendants shall have the right to sue out, and 
maintain an action of replevin. 

In Kentucky, the property levied on by a sheriff under a fi. fa. 
is not released from the levy by being taken out of his hands un- 


(1) Act of 1842, Loughb. Dig. 503-7. (4) Ibid; Philips v. Harris, 3 J. J. Marsh. 

(2) Mitchell v. Franklin, 3 J. J. Marsh. 124; Hard. 101 ; Bouldin vy. Alexander, 
ATT ; Lougee v. Cotton, 9 Dana, 123. 7 Mon. 427. 

(3) Reynolds vy. Sallee,2 B. Mon. 18. (5) Philips vy. Harris, 3 J. J. Marsh. 125. 


(6) Session Acts 1835-6. 
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der a writ of replevin. Upon a judgment de retorno in the reple- 
vin suit, it is the duty of the sheriff to receive and sell! the proper- 
ty in Satisfaction of the execution, in virtue of the first levy. No 
vendi exponas is necessary, though he is out of office. No other 
execution can be subsequently levied upon the property, except 
subordinately to the first execution.) 

But. an officer against whom replevin is brought, has no right 
to a judgment for the return of property which he cannot sell, as 
for instance, a workbeast exempted from execution.? 


(1) Ferguson v. Williams, 3 B. Mon.303; (2) Saffell v. Walsh, 4 B. Mon. 92. 
Rogers v. Darnaby, 4 B, Mon, 238, 
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CHAPTER IX. 
EJECTMENT. 


SECTION I. SERVICE IN EJECTMENT. 
Il. AFFIDAVIT IN EJECTMENT. 


I, SERVICE IN EJECTMENT. 


Iris not part of the official duty of a sheriff to serve declara- 
tions in ejectment. Such service may be made by any disinte- 
rested person, and he may thus be often called upon to act in this 
capacity. The notice must be given, in Ohio, by a delivery of 
the declaration to the tenant in possession, if any there be, with 
the common notice attached, ten days before the beginning of the 
term to which he has notice to appear.! Of this delivery, affida- 
vit must be made, and returned with the declaration to the court. 

In Indiana, the notice is given to the tenant in possession, if 
any there be, by the service of the declaration and common notice 
attached, at least ten days before the first day of the term of the 
court to which return thereof is made. The delivery of the 
declaration is proven in court by the person who made service, 
before judgment can be obtained against the casual ejector.? 

In Kentucky, the service is similar. 

In making service in ejectment, the declaration must be deli- 
vered to the tenant in possession of the land named in the 
declaration, and the nature and contents of the declaration must 
be explained at the time to the party to whom it is delivered. 

If possible, service should be made personally on the tenant. 
Personal service may be made on the premises demised, or else- 
where. A service on the wife of the tenant is sufficient, if made 


(1) Swan’s Sts. 662; Lessee of Spencer v. (3) Adams on Eject. 209. 
Markel, 2 Ohio R. 267. (4) Savage vy. Dent, 1 Stran. 1064. - 
(2) Rev. Sts. of Ia. 797. ; 
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at the dwelling house of the tenant, whether it be on the demanded 
premises, or elsewhere.! 

Where there are several defendants, all of whom inhabit the 
same house, leaving one copy is sufficient.2 Where all are in 
possession of the same premises, a tender of the declaration to 
one, who refuses to receive it, is sufficient; but not a service on 
the wife of one. A service on one of several is not good, unless 
all are in possession.‘ A service by showing the original of the 
declaration to one of two, and delivering a copy at the dwelling 
house of the two on the premises, the other being absent, and a 
copy left in the presence of his wife, is insufficient.’ 

Where there are several tenants in severalty of different por- 
tions of the demanded premises, service must be made on each 
party separately.° Where the premises have been sublet to seve- 
ral, the under lessees must be served.’ Service on one tenant, 
with an affidavit that service was made on him for the others, 
and explanation was given, is insufficient as to the others.® 

A service on the servant of the tenant is insufficient,’ or on a 
member of his family, unless it is also shown that the tenant 
received the declaration before the first day of the term,!° unless 
the tenant has absconded, etc. 

Service on a lunatic in the asylum, for whom no committee has 
been appointed, is good." 

If the tenant absconds, or does any act which shows a dispo- 
sition not to receive the declaration, other modes of service may 
be resorted to. A tender of the declaration, and reading the 
notice aloud, though the tenant refuse to receive it, or run away, 
and shut the doors, or threaten with a gun to shoot the person 
serving it, if he should come near, have been held good. So also, 
throwing it in at the window, sticking it against the door, leaving 
it at the house, upon the servants refusing to call their master, 
nailing it on the door of the house, delivering it to one of. the 
family, or in some other manner leaving it on the demised pre- 


(1) Doe d. Baddaw v. Roe, 2 B. and P. 55; 
Doe d. Moreland vy. Bayliss, 6 T. R.765. 

(2) Campbell vy. Harper, 3 Wash. C. C. R. 
356. 

(3) Doe d. Bailey v. Roe, 1 B. and P. 369. 

(4) Doe d. Bromley v. Roe, 1 Chitty, 141. 

(5) Campbell v. Harper, 3 Wash. C. C. R. 

’ 356. 


(6) Cook v. Roe, 6 Man. and Granger, 273. 


(1) Doe v. Cook, 4 Barn. and Cressw. 259, 

(8) Doe d. Elmwood v. Roe, 3 Moore, 578. 

(9) Roe d. Hambrook v. Doe, 14 Hast. 441; 
Doe d. Jones v. Roe, 1 Chitty, 213. 

(10) 14 East. 441; 4 Moore and Scott, 
562; 1 Man. and Gr. 840; 4 Man. and 
Gr. 766. 

(11) Doe d. Gibbard vy. Roe, 3 Man. and 
Gr. 87. 


172 AFFIDAVIT IN EJECTMENT. 


mises, have been held sufficient.!. In case a copy is affixed to the 
premises, the affidavit must show it was left as well as affixed on 
the premises.’ It must also show that the tenant has absconded, 
or, as is believed, keeps out of the way, to avoid service.’ 


Il, AFFIDAVIT OF SERVICE IN EJECTMENT. 


It would seem that the sheriff, being a sworn officer of the court, 
need only make his return of service in ejectment, and no affidavit 
of his service is necessary.’ 

An affidavit of service should show that the declaration was 
served in one of the modes just stated, and if the service was upon 
the tenant, or his wife, that the notice, annexed to the declaration, 
was read and explained at the time of its delivery, or generally, 
that the tenant was informed of the intent and meaning of the 
service.’ Ifthe affidavit doés not state that it was explained, it 
will be sufficient, if it is otherwise shown that the party under- 
stood it.® 

The affidavit should state that service of the declaration and 
notice was made on the tenants in possession of the lands; it is 
insufficient if it state service merely on the persons in possession 
of the land.” 

The affidavit of personal service may be as follows: 


John Doe ex dem. A. B. 
v. 
Richard Roe. 


Ba NOL county, a disinterested person, being duly sworn, makes 
oath and says, that on the day of Ayal WY , he did personally 
serve M. N., tenant in possession of the premises in the within declaration 
mentioned, or of part thereof, with a true copy of the within declaration and 
notice, and at the same time acquainted the said M. N. with the true intent 
and meaning of said declaration and notice, and of the service thereof. 


Sworn to and subscribed before me, Xe eve 
this day of -—, A. D. ; 
Ones 


An affidavit of service on the wife may be as follows: 


(1) Adams on Eject. 210, 213; 6 Bing. N. (4) Campbell v. Harper, 3 Wash. ©. C. R. 


C. 207; 4 Bibb, 167. 356. 
(2) Doe d. Tarluy v. Roe, 1 Chitty, (5) Adams on Eject, 217. 
506. (6) 2 Chitt. 184, 186; 1 Cowen, 222. 
(3) Ibid. (7) Tidd’s Pr. 443; Wharton v. Olay, 4 


Bibb, 167 ; 3 Wash. C. C. R. 356. 
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Ke V5 or county, a disinterested person, being duly sworn, deposes 
and says, that, on the day of A. D. , he did serve M. N., 
tenant in possession of the premises in the within declaration mentioned, or 
of part thereof, with a true copy of the within declaration and notice, by 
delivering a true copy of the within declaration and notice to G. H., wife of 
the said M.N., at the dwelling house of the said H. F., on the premises (or 
in ); and at the same time acquainted the said G. H. with the true 
intent and meaning of the within declaration and notice, and of the service 
thereof. z eas 


Sworn to, ete. 


In Kentucky, the declaration and notice must be noticed on the 
record at the term it is returnable ; otherwise the suit is discon- 
tinued, and proceedings at a subsequent term are irregular.! A 
return of service of the common order in ejectment, should appear, 
upon its face, to be by the sheriff.’ 

In general, all persons, who enter into the possession of pre- 
mises, under tenants on whom a notice has been served, in an 
action of ejectment for the same premises, are bound by the judg- 
ment. No notice need be served on them, but they will be subject 
to be turned out of possession under the judgment. But this rule 
is not without limitation. If the tenant has occupied during the 
time, which would entitle him to the benefit of the statute of limi- 
tation, and is then turned out, he is entitled to a writ of restitution. 


(1) Stair v. Pickett, 3 A. K. Marsh. 551. (3) Lessee of Smith v. Trabue, 1 McLean’s 
(2) Myers v. Smith, 5 B. Mon. 279. R. 87. 
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CHAPTER X: 


FOREIGN AND DOMESTIC ATTACHMENT. 


SECTION I. ISSUING AND SERVICE OF THE WRIT OF ATTACHMENT IN 
OHIO. 
Ul. ISSUING AND SERVICE OF THE WRIT OF ATTACHMENT IN 
INDIANA. 
Ill. DISPOSITION OF PROPERTY ATTACHED BEFORE JUDGMENT IN 
; OHIO AND INDIANA. 
1V. PROCEEDINGS AFTER JUDGMENT IN OHIO AND INDIANA. 
V. ATTACHMENT IN KENTUCKY. 


J. ISSUING AND SERVICE OF WRIT OF ATTACHMENT IN OHIO. 


In Ohio, no property is bound, in any case, by the service of 
mesne process, except in a case of foreign or domestic attachment. 
The act of January 17, 1824,’ provides that if any creditor, whe- 
ther resident of the State of Ohio or elsewhere, his agent, or at- 
torney, shall make oath or affirmation, in writing, before any proper 
authority, that his debtor hath absconded, to the injury of his cre- 
ditors, or that such debtor is not a resident of the state (as he 
verily believes), and shall file the same with the clerk of the court 
of common pleas, such clerk shall issue a writ of attachment to 
the sheriff or coroner (as the case may require), commanding him 
to attach the lands, tenements, goods, chattels, rights, credits, 
moneys, and effects of said debtor, wheresoever they may be 
found. No writ of attachment, issued under the provisions of this 
act at the suit of any person, who is not a freeholder or a resident 
of the county, should be served by the officer, unless the same is 
indorsed by some freeholder of the county, as security for costs. 
The writ will bé quashed at the costs of the clerk, if he issues it, 
without any oath or affirmation, butin such case the sheriff would 


(1) Swan’s Sts. 88. 
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not be liable for seizing, nor can he refuse to seize under a writ, 
when no want of jurisdiction appears upon its face. He need not 
inquire whether an affidavit has or has not been filed! The offi- 
cer, on the receipt of such writ, is to select two freeholders of the 
county to assist him in appraising the property. He is to go to 
the place where the defendant’s property may be found, and there, 
in the presence of said two freeholders of the county, he is to 
declare that, by virtue of said writ, he attaches said property at 
the suit of such plaintiff. He must then administer to the two 
freeholders an oath or affirmation that they will make a true in- 
ventory and appraisement of all the property attached. He, with 
said freeholders, makes such appraisement, which must be signed 
by the officer and freeholders, and returned with the writ, with the 
time when the same was served.’ 

The following may be the form of an inventory and appraise- 
ment of property attached, in Ohio: 


An inventory and appraisement of property attached by X. Y., sheriff of 
county, at the suit of A. B., against M. N., in the presence of E. F. 
and G. H., made this day of , A. D. , by the said sheriff, 
and E. F. and G. H., two freeholders of said county, the said H. F. and G 
H. having been first duly sworn (or affirmed ) by said sheriff to make said 
appraisement, to wit : 

yards of calico, appraised at dollars. 

Three bay horses, appraised at dollars. 

One tract of land, bounded and described as follows, to wit, that tract 
lying in section , town , range , beginning, ete. ( setting forth 
the description minutely, as in a deed ), appraised at dollars. 

Witness our hands, X. Y., sheriff of 


county. 


State of Ohio, county, ss. 
I do hereby certify that the above-named E. F. and G. H. are disinter- 
ested freeholders, of county, and were duly summoned and sworn (or 


affirmed ) to make the above valuation, this nA, WD: ‘ 
county. 


day of 
X. Y., sheriff 


If the sheriff does not sign the inventory and appraisement, it is 
an irregularity merely, and does not vitiate the proceedings.’ 

A return to a writ of attachment should show that the property 
attached is that of the defendant.‘ 


(1): Bogan v. Stoutenburgh, 7 Ohio R. pt. (3) Lessee of Mitchell v. Eyster, 7 Ohio R. 


DIBBY Pils 209. 
(2) Swan’s Sts. 88. (4) Pelton v. Platner, 13 Ohio R. 209. 
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The writ, from the time of service, binds the property and estate 
of the defendant, which is attached under it. 
The return may be as follows : 


day of mAs 0), T have this day attached, in the presence 
of E. F. and G. H., two freeholders of -—— county, the following goods and 
chattels, lands and tenements, to wit: contained in the schedule hereto 
attached, belonging to the said M. N., and haye caused the same to be ap- 
praised according to law by said freeholders, under oath, at the sum of 
dollars, and have the same in my possession. ; X. Y., Sheriff. 


The writ of attachment may be in the form following, in Ohio: 


The State of Ohio, 


county, ss. 
To the sheriff of county, greeting: 

We command you that you forthwith attach all and singular the lands, 
tenements, goods, chattels, rights, credits, moneys, and effects, of M. N., 
wheresoever they may be found in your bailiwick, and the same safely keep, 
or so provide that the same, or the value thereof, may be forthcoming, to 
answer the judgment of our court of common pleas (or superior court of 
Cincinnati, ete. ), within and for said county of , in a certain action of 
assumpsit, therein prosecuted by A. B., against the said M. N., for dol- 
lars damages; and of this writ, together with your proceedings hereon, make 
due return to our said court of common pleas (or other court ) on the first 
day of their next term ( or forthwith); and have you then there this writ. 

Witness, G. H., clerk of said court, this day of PAD: : 

[Seal of court. ] G. H., clerk Cx. P- county. 


When two or more are jointly bound or indebted, either as joint 
obligors, partners, or otherwise, the writ of attachment may be 
issued against the separate, or joint estates, or both, of such joint 
debtors, or any of them, in the same manner and under the same 
restrictions as is provided for in other cases.'!_ All the parties, who 
are jointly liable, must be nonresidents, or must have absconded,? 
and all must be made parties, otherwise the omission to join one 
partner, or joint debtor, may be taken advantage of by plea in 
abatement.’ But, under the writ, the sheriff may seize the sepa- 
rate estates of all, of one, or of any number of the defendants; the 
joint estates of all, or of any less number ; or both the separate 
and joint estates. In so seizing, the sheriff should be guided by 


(1) Swan’s Sts. 93. 149; Cowdin v. Hurford, 4 Ohio R. 
(2) Taylor et al. v. McDonald, 4 Ohio R. 132. 


(3) Cowdin vy. Hurford, 4 Ohio R. 132. 
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the command of the writ, and seize the joint or separate estates, 
or both, according to its mandate. 

A person executing a defective deed, for the conveyance of land, 
not recorded, has an interest in the land capable of being attached. 
The purchaser under the attachment, without notice of the equity, 
takes a good title.’ So also if the deed has not been recorded in 
time.? But land cannot be attached, which has béén previously 
assigned by an insolvent debtor in another state, by a deed duly 
executed to a trustee for the benefit of creditors. 

Land conveyed in 1801, for a gambling consideration, was sub- 
ject to attachment for debts of the grantor in 1802. A sale under 
the attachment passed a legal title, the defendant having held by 
deed, with warranty, from one who acquired a legal title subse- 
quent to the levy of the attachment.’ 

If the plaintiff, his agent, or attorney, files with the clerk an affi- 
davit, setting forth that he verily believes the defendant in attach- 
ment has lands, tenements, and real estate, goods, or chattels, situ- 
ate in any other county (naming such county) in the State of 
Ohio, the clerk will, on application of the plaintiff, or his attorney, 
make out and seal another writ of attachment, directed to the 
sheriff, or coroner of the county, in which such property may be. 
A writ thus received by the officer, from another county, must be 
executed in like manner as if directed from the court of his own 
county; the officer is liable for neglect to the same penalty, and 
should return it with the same diligence, by the return day, to the 
court from which it issued.®. 

The statute provides, both in Ohio and Indiana, that, when pro- 
perty is attached in the hand of a consignee, his lien thereon shall 
not be affected by the attachment.® 

Any writ of attachment, issued out of the court of common 
pleas, in Ohio, or the circuit court in Indiana, operates as a super- 
sedeas to all attachments issued by a justice of the peace, which 
are undetermined at the time of serving said writ. The officer 
serving the writ from the court of common pleas, or other court of 
record, may take into his possession all goods and chattels taken 
by the constable, as if no writ of attachment had been issued by 


(1) Lessee of Paine v. Moreland, 15 Ohio (4) Lessee of Bond v. Swearingen, 1 Ohio 


R. 435. R. 403. 
(2) Lessee of Parker v. Miller,9 Ohio R. (5) Swan’s Sts. 93. 
108. (6) Ibid, 88; Rev. Sts. of Ia. 770. 


(3) Sortwell v. Jewett, 9 Ohio R. 180. 
12 
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the justice.! It is the duty of the officer, in Indiana, upon taking 
into his possession property attached by a constable, to serve the 
justice with a copy of the writ issued by the court. 

Beside the writ commanding the seizure, there is another mode 
of proceeding in attachment, both in Ohio and Indiana, when the 
plaintiff, or other credible person, makes oath that he has good 
reason to, and does verily believe, that any person (naming him ) 
has property (describing the same) in his possession, belonging 
to the defendant. In such case, if the officer cannot come at such 
property, he must serve a notice upon the person so named as 
having property of the defendant in his possession, called the gar- 
nishee. The proper service is made by leaving with such gar- 
nishee, or at his usual place of residence, a copy of the writ of 
attachment and affidavit, with a written notice that he appear in 
court, at the return of such writ.?, Under certain circumstances, a 
suit may be commenced against the garnishee, by capias ad res- 
pondendum, which will be conducted as all other suits so com- 
menced. 


Il. ISSUING AND SERVICE OF WRIT OF ATTACHMENT IN INDIANA. 


In Indiana, the real and personal property of a debtor, being an 
inhabitant of the state, may be attached for the payment of his 
debts whenever such debtor is secretly leaving the state, or has 
left the state, with intent to defraud his creditors, or to avoid the 
service of civil process, or keeps himself concealed, so that process 
cannot be served upon him, with intent to delay or defraud his 
creditors. Cause for its issuing is made to depend, in some mea- 
sure, upon the settlement of his family, if he have one. 

Process of foreign attachment may be issued, also, in Indiana, 
against the lands, tenements, hereditaments, goods, chattels, rights, 
credits, moneys, and effects of any and all persons not residents of 
the State of Indiana.’ If the writ is against several, it may be 
objected, by plea in abatement, that some are residents ; but such 
objection, comes too late after beginning a trial on the merits. 

Where either a domestic or foreign attachment is to issue from 
the circuit court, an affidavit must be filed with the clerk of the 
circuit court, of the sum claimed being justly due, of the nature 


(1) Swan’s Sts. 93; Rev. Sts. of Ia. 768. (5) Rev. Sts. of Ia. 779.. 

(2) Swan’s Sts. 89; Rev. Sts. of la. 767. (6) Voorhees y. Hoagland, 6 Blackf. R 
(3) Rev. Sts. of Ia. 768 ; Swan’s Sts. 90. 932, 

(4) Rev. Sts. of Ia. 763. 
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of the debt or demand, and any of the facts or circumstances ne- 
cessary to show that the defendant is in the situation contemplated 
by the statute as just stated. The plaintiff must further do what 
is not required in Ohio; he must file a bond, with sufficient surety, 
to be approved by the clerk, payable to the defendant, in a penal- 
ty of double the sum demanded, with condition for the due prose- 
cution of the writ and payment of all damages sustained by the 
debtor, if the proceedings shall be wrongful and oppressive. The 
affidavit and bond are sometimes dispensed with, in case of suits 
by or for the use of the State of Indiana.?, The writ must be ex- 
ecuted without any inquiry whether the affidavit and bond are oy 
are not filed. 

A bond in attachment, stating that an attachment had issued, 
estops the party from denying that statement.’ A party cannot 
show that the bond was not filed before the issuing of the writ, if 
both are dated the same day, and the writ leaves the office the 
same day. The affidavit of nonresidence need only be as the 
deponent believes. The writ may issue for a less sum than the 
penalty ; the affidavit may show more to be due than the sum for 
which the writ issues.5 

Where the suit is commenced in the circuit court, as it may be, 
wherever the sum exceeds the jurisdiction of a justice of the 
peace, or the defendant has not sufficient goods and chattels, and 
the plaintiff wishes to proceed against his lands, the writ of at- 
tachment is issued by the clerk of the court to the sheriff of the 
county, commanding him to attach the lands and tenements, and 
seize and take into his possession the goods, chattels, rights, 
credits, moneys, and effects, that may be found in his county, and 
make return of the writ in twenty days, together with his pro- 
ceedings thereon.°® 

Where the estate, property, or interest to be attached exists or 
is situate in different counties, or the debtors or bailees of the 
debtor reside in different counties, provided service is made upon 
property or a garnishee in the county where the suit is com- 
menced, sundry writs of attachment and of process against gar- 
nishees, may issue and be executed in such different counties.’ 

The writ of domestic attachment, being intended as a provision 
for cases of imminent urgency, may, provided the creditor shows 


(1) Rev. Sts. of Ia. 763, 764, 773. (5) Henrie v. Sweasey, 5 Blackf. R. 273. 


(2) Ibid, 771. (6) Rey. Sts. of Ia. 765. 
(3) Love v. Kidwell, 4 Blackf. R. 553. (7) Ibid, 765. 


(4) Reid v. Bk. of Ky. 5 Blackf. R. 227. 
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in his affidavit that his debtor is about to abscond on Sunday to 
the injury of such creditor, be issued on such Sunday, and be ex- 
ecuted on said day in like manner as on any other day.'! 

The sheriff, in Indiana, or other officer, to whom the writ is di- 
rected, takes to his assistance, not two, as in Ohio, but one disin- 
terested and credible householder of the county. With his assis- 
tance, he proceeds to attach the lands and tenements, goods and 
chattels of the debtor, subject to execution at the suit of the plain- 
tiff, and, with his assistance, makes an inventory and appraise- 
ment thereof, and returns the same with the writ. Such writ, 
when so levied, constitutes a lien upon the lands, and binds the 
personal property from the time of service.? The writ, in a do- 
mestic attachment, is returnable in twenty days from its issuing; 
in a foreign attachment, to the first day of the next term of the 
court.’ 

Notice must be published by the plaintiff before judgment, 
both in Ohio and Indiana, but with this or the proceedings to 
judgment the sheriff has no concern. The want of notice is erro- 
neous,‘ but does not render the judgment void.‘ 

In Indiana, the plaintiff may issue other writs, after any writ or 
writs of attachment have issued and been returned, either to the 
same or any other county or counties. Whenever any such writ 
shall be returned and no property or effects shall have been at- 
tached thereby, the plaintiff shall pay the costs of such writ.¢ 


Ill. DISPOSITION OF PROPERTY ATTACHED BEFORE JUDGMENT IN 
OHIO AND INDIANA. 


The officer must keep possession of the property seized by him, 
in Indiana, unless the debtor file a proper bond. The debtor may 
have his property or any part thereof released and delivered to 
him, if he require it, on his executing and delivering to the officer 
attaching such property a bond, payable to the State of Indiana, 
with sufficient surety to be taken and approved by such officer, 
and with condition for the proper care and keeping of such pro- 
perty and for its redelivery on demand, or so much thereof as 
may be required to be sold on execution on the judgment or judg- 


(1) Rev. Sts. of Ia. 763. (4) 2 Ohio R. 239. 
.2) Ibid, 766. (5) Paine’s Lessee vy. Moreland, 15 Ohio 
(3) Harlow v. Becktle, 1 Blackf. R. 238; Resbe 

Rev. Sts. of Ia. 765, 773; Andrews v. (6) Rey. Sts. of Ia. 766. 

Reid, 7 Blackf. R. 256. 
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ments which may be recovered against him in such proceedings 
in attachment. The officer taking such bond must file it in the 
court before which the writ of attachment is pending, there to re- 
main for the benefit of any of the plaintiffs who may sue upon 
it.’ The recovery is limited, upon a writ of domestic attachment, 
to the true cash value of the defendant’s interest in the property 
attached, and liable to be applied to the benefit and use of the at- 
taching creditors.? In case itis given upon a writ of foreign at- 
tachment, the° bond is to be in double the amount of the claims 
filed.* If no bond is given, and the officer retains possession of 
the goods, he must keep them with ordinary diligence; if he fails 
to do so, he is liable to respond in damages.‘ 

In Indiana, under a writ of foreign attachment, the court may 
direct the sale of personal property of a perishable nature, or the 
keeping of which is expensive.’ In Ohio, animals and property 
of a perishable nature, seized under a writ of attachment, may 
be sold, by order of the court, at any time after the return of the 
writ.© No direction is given, in the Ohio statute, as to the mode 
of conducting the sale. It would be proper for the officer, unless 
otherwise directed by the court, to sell as upon execution. In 
Indiana, it must be made by the sheriff at public auction upon 
reasonable notice, and the money arising from such sale must be 
deposited with the clerk, subject to the order of the court upon 
final judgment. In Indiana, in all cases where any property is 
attached that is liable to immediate damage, the officer attaching 
the same may make sale thereof, by giving ten days’ notice, and 
he must deposit the proceeds with the clerk as aforesaid.’ It 
has been decided in Massachusetts, that the defendant must, af- — 
ter notice to that effect from the sheriff, provide support for ani- 
mals attached.’ If he does not provide it, the officer may do so 
and deduct the expense from the proceeds of the sale, if the plain- 
tiff succeeds,’ or, if judgment is given for the defendant, the plain- 
tiff is liable for this expense.” 

The joint and several estates, property, and interest of joint 
owners, either as partners or otherwise, are liable in Indiana to a 
writ of foreign attachment by suit against all or any of them, who 


(1) Rev. Sts. of Ia. 770. (7) Rev. Sts. of Ia. 773. 

(2) Ibid. (8) Sewall v. Mattson, 9 Mass. 535. 

(3) Ibid, 775. (9) Tyler v. Ulmer, 12 Mass. 163; Starr 
(4) Starr v. Taylor, 3 McLean R. 542. v. Moore, 3 McLean, R. 354. 

(5) Rey. Sts. of Ia. 773. (10) Phelps v. Campbell, 1 Pick. 59. 


(6) Swan’s Sts. 93. 
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may be indebted, by their proper names, or the names by which 
they may be known and reputed, or by the partnership name or 
style; and the estates, property and interest, which may have 
descended to nonresident heirs or devisees, or become vested in 
the nonresident executor or administrator of decedents, shall be 
liable in like manner for debts, or other demands against said de- 
cedents’ estate; but the property, estate, or interest of any one or 
more joint owners, who shall not be indebted, shall not be affec- 
ted by such proceedings against joint owners who may be in- 
debted.!. The interest of a debtor in partnership property may be 
attached. In making the attachment, the officer may take pos- 
session of all the joint property of the firm, in order to inventory 
and appraise it; he can only sell the interest of the debtor, what- 
ever it may be, and the purchaser will hold the same interest in 
the joint concern, which the debtor held.’ 

In Ohio, the property attached must be seized by the officer, 
and will remain in his hands unless the garnishee, in whose pos- 
session it is found, gives the proper bond to the officer. This 
bond is to be, with two sufficient sureties, freeholders of the 
county, in double the appraised value of the property. Its con- 
dition is, that the same property, or its appraised value in money, 
shall be forthcoming to answer the judgment of the court.’ If, 
however, it appears to the court, that any part of said property 
hasbeen lost or destroyed, by unavoidable accident, the court 
will remit the value thereof to the person so bound.' 

The bond for redelivery, in Ohio, may be in the following form: 


Know all men by these presents, that we, O. P., 8S. Y., and U. Z%., are 
held and firmly bound unto X. Y., sheriff of the county of , in the 
State of Ohio, in the sum of dollars (double the appraised value of the 
property), to the payment of which, well and truly to be made, we do by 
these presents jointly and severally bind ourselves, our heirs, executors, and 
administrators. Sealed with our seals and dated this 
ASD: : 

The condition of the above obligation is such, that whereas, by virtue of 
a writ of attachment issued out of the court of common pleas (or superior 
court of Cincinnati, ete.) of the county of , against M. N., at the suit 
of A. B., bearing date the day of Bye DY: , the said X. 
Y., sheriff, hath seized upon and taken the following property, in the pos- 
session of said O. P., to-wit: (here describe the property) and which has 


day of 


? 


(1) Rev. Sts. of Ia. 772. (3) Swan’s Sts. 89. 
(2) Burgess v. Atkins, 5 Blackf. R. 337. (4) Ibid. 
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been appraised according to law at 


dollars, and upon the sealing of 
these presents, has been permitted to remain in the hands of said O. P. 
Now/ if said property above described, or its appraised value in money, shall 
be forthcoming to answer the judgment of said court in gaid suit, then 
this obligation to be void; otherwise in full force and virtue in law. 


O. P., [ Seal.] 
S: ¥.,. [ Sealy] 
U. Z., [ Seal.] 


If the goods and chattels attached are claimed by any person, 
other than the defendant, the officer must forthwith give notice 
in writing, to some justice of the peace of the county, in which 
must be set forth the names of the plaintiff and defendant in at- 
tachment, the name of the person or persons claiming, and also 
a schedule of the property claimed. The justice, immediately 
upon the receipt of such notice, must issue a venire facias, direct- 
ed to the sheriff or any constable of the county, commanding him 
to summon five disinterested persons, having the qualifications of 
electors, who shall be named in said venire facias, to appear before 
him, at a time therein mentioned, which shall not be more than 
three days after the date of said venire facias, to try and deter-_ 
mine the right in the property so attached. He shall also give no- 
tice, by summons, to the plaintiff, his agent, or attorney, if within 
the county, of the time and place of such trial. If the jury find 
the right to such property, or any part thereof, to be in the claim- 
ant, the said justice shall render judgment in favor of such claim- 
ant, for his costs, and also that he have restitution of such goods 
and chattels; but if the right to said property shall be found to 
be in the defendant in attachment, then the said justice shall en- 
ter judgment against the claimant for costs, and award execution 
thereon, as in other cases. The order of restitution must not 
issue until after the expiration of five days from the rendition of 
the judgment, within which time an appeal is allowed upon filing 
a bailbond as is provided by law for appeals from judgments of 
justices of the peace. 

When an appeal is taken and perfected, the property so attach- 
ed and claimed, must remain in the keeping of the officer who at- 
tached the same, unless the claimant shall enter into a bond, simi- 
lar to the bond before spoken of. It is to be payable to the officer 
who attached the property, in double the appraised value thereof, 
with one or more sureties, to be approved of by said officer, con- 
ditioned that the same property, or the appraised value thereof in 
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money, shall be forthcoming to answer any judgment that may 
be recovered by the plaintiff or other creditor, against the defen- 
dant in attachment, in case the right to said property or any part 
thereof, shall be determined against said claimant.' In Indiana, 
the right of property is to be tried as in case of property taken 
on execution at law. On appeal, in Indiana, the party appeal- 
ing may hold the property until the appeal is determined, by giv- 
ing bond and sufficient surety in a reasonable sum, to be appro- 
ved by the officer holding the property. 

If no bond is filed, and no judgment of restitution rendered, the 
officer must continue in possession, unless,in Ohio, at or before 
the third term after issuing of the writ of attachment, the defen- 
dant shall file special bail, or surrender himself in custody, either 
of which he may do in Ohio, or elect to have the property attach- 
ed remain in custody.? 


IV. PROCEEDINGS AFTER JUDGMENT IN OHIO AND INDIANA. 


After judgment for the plaintiffs in attachment, the court may 
order a sale. All the property then remaining in the hands of the 
officer, with the lands and tenements, if any, whether held by 
legal or equitable title, must be sold by the order of the court; 
and, in Indiana, by virtue of a writ of vendi exponas, under the 
same restrictions and regulations as if the same had been levied 
upon by execution. 

The usual order of the court upon a judgment in attachment is, 
that so much of the property attached be sold as will satisfy the 
judgment; but an order to sell the whole will not be erroneous, 
unless it is manifest that the court has ordered more property to 
be sold, than will discharge the debt, and that the property might 
be divided without disadvantage. The proceedings in attach- 
ment are against the property of the defendant, and where exe- 
cution is awarded, it issues against the property attached and 
nothing else. The judgment cannot be made the foundation of a 
suit, and is not personally binding as a decree or judgment in- 
personam.! The money arising from the sale, with the amount 
which may be recovered against the garnishee, after discharging 
the costs, must be brought into court and divided among the sev- 
eral creditors, in proportion to the amount of their respective 


(1) Swan’s Sts. 91. (4) Henry v. Sweasey, 5 Blackf. R. 335 ; 


(2) Ibid. 91. Pelton v. Platner, 13 Ohio R. 209 
(3) Harlow v. Recktle, 1 Blackf. R. 240. 
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judgments.’ If there be not sufficient to satisfy the whole, the said 
judgments so recovered will stand in Ohio, and execution may 
issue thereon for the residue, in all respects as in other cases.? 

If the garnishee delivers up, before judgment against him, to 
the sheriff, or produces and delivers an inventory of all the goods 
and chattels or other effects in his possession, and pays to such 
officer, or into court, all moneys due from him or belonging to 
said defendant, the costs which shall have accrued on proceedings 
against the garnishee, will be paid out of the proceeds of the 
property attached and belonging to the defendant.’ 

When property is once taken by an officer under a writ of at- 
tachment, the plaintiff, who made the attachment, has no further 
control over it. Itis held for the benefit of all creditors whose 
claims are filed. No such claims can be affected by a discontinu- 
ance of the suit by the original plaintiff.‘ Hence, the officer can- 
not deliver up property attached, upon a discontinuance of the 
suit, by the attaching creditor, unless he is satisfied upon exami- 
nation that no other claims are filed. 

An officer is liable if, under an attachment against one person, 
he takes goeds of another; but the plaintiff in attachment is not, 
if he has taken no part in the act of the officer.® 

When judgment is entered against a defendant in attachment, as 
scire facias may issue against the garnishee, to appear at the next 
term, and show cause why the plaintiff should not have execu- 
tion of the money due by him to the defendant, or of the goods 
and chattels of the defendant in the possession of the garnishee. 
The garnishee will be in court, and judgment may be taken 
against him on said scire facias being returned “ served,” or on 
two writs being returned “ nzhil.’’® 


V. ATTACHMENT IN KENTUCKY. 


An attachment at law may issue, in Kentucky, in two cases, 
when the debtor is removing privately out of the county, in which 
he resides, or last resided, so that the ordinary process of the law 
cannot be served upon him, or when he absconds and conceals 
himself so that the ordinary process of law cannot be served upon 
him. Any creditor (or, in his absence, his agent) may go before 


(1) Swan’s Sts. 92-3; Rev. Sts. of Ia.769. (4) Bogan v. Stoutenburgh, 7 Ohio R. pt. 

(2) Swan’s Sts. 93. 2; 133. ; 

(3) Rev. Sts. of Ia. 767 ; Swan’s Sts. 92. (5) Butler v. Borders, 6 Blackf. R.160. | 
(6) Swan’s Sts. 92. j 
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any justice of the peace of the county in which his debtor resides, 
or last resided, and make complaint of the existence of either of 
the above facts. The justice of the peace, having taken the proper 
bond, will issue an attachment against the estate of such debtor, 
or so much thereof as is of sufficient value to satisfy the debt, in- 
terest, and cost of the creditor, returnable before himself, or some 
other justice of the peace, when the debt is fifty dollars, or under, 
and returnable to the circuit court of his county, when the debt 
exceeds fifty dollars. This attachment is directed to all consta- 
bles and sheriffs in the commonwealth of Kentucky. 

The constable, or sheriff, who receives such attachment, may 
serve and levy the same upon the slaves, goods, or chattels of the 
defendant, wherever the same shall be found, or in the hands of 
any person or persons indebted to, or having any effects of, the 
party absconding, and may sumimon such garnishee or garnishees 
to appear before the justice of the peace or circuit court, before 
which the attachment is returnable, there to answer on oath, 
whether he or she is indebted to such defendant, and what effects 
of such defendant he or she has in his or her hands, or had, at the 
time of serving such attachment. When this is returned executed, 
the court may compel the garnishee to appear and answer. 

When a constable levies an attachment, where the demand 
exceeds fifty dollars, the property so attached must be delivered 
by such constable, as soon as may be, with his return upon the 
attachment, to the sheriff of the county in which the attachment 
was sued out. It is the duty of the sheriff to act with the property 
thus delivered to him, in every respect, as if it had been attached 
by himself.' One of these duties is to return the attachment to 
the circuit court, with his official return of the service of the at- 
tachment. The return by the constable will not suffice.? 

An attachment is a justification to the officer acting under it, 
although the proper bond was not taken, before it issued? Butin 
such case, the judgment may be reversed,’ as also, if the writ does 
not run in the name of the commonwealth. The attachment will 
be quashed, if issued before bond is given, although the bond is 
given the same day.® 


(1) Act of 1839, Longhb. Dig. 46, 49. (4) McDaniel vy. Sappington, Hard. 94; 
(2) McMeekin v. Johnson, 2 Dana, 459. Martin v. Thompson, 3 Bibb, 252. 
(3) Banta y. Reynolds, 3 B. Mon. 80. (5) McDaniel v. Sappington, Hard. 94. 


(6) Hutcheson v. Ross, 2 A.K. Marsh. 349 
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The return on an attachment, should state that the property 
attached belongs to the defendant.' 

Theform of an attachment, in Kentucky,is as folleswek “Whereas 
A. B., by himself (or by his agent, C. D.), hath this day made 
complaint to me, a justice of the peace for —— county, that E. F. 
is removing privately out of the said county, so that the ordinary | 
process of the law cannot be served upon him (or so absconds 
and conceals himself, that the ordinary process of the law cannot 
be executed upon him, as the case may be), and that the said E. 
F. is justly indebted to him in the sum of dollars; and he 
having executed bond according to law; these are, therefore, in 
the name of the commonwealth of Kentucky, to command all she- 
riffs and constables to attach so much of the goods, chattels, and 
slaves of the said E. F., as will be sufficient to satisfy the said sum 
of money, and costs, to the said A. B., and the sheriff and consta- 
ble so executing this warrant, to make due return thereof accord- 
ing to law, within sixty days. Given under my hand, this 
day of , 18 J. P.” The statute does not require the 
attachment to be returnable to any particular day.’ 

All attachments are repleviable, in Kentucky, by giving bond, 
with good security, to the sheriff or constable serving the same. 
This bond must be payable to the plaintiff, and, if offered, the 
sheriff must take the same, with a condition, in substance, as fol- 
lows, viz: “ The condition of the above obligation is such, that if 
the above bound shall appear at the next —— term of the 
circuit court, on the first day thereof (or before , a justice 
of the peace for county, as the case may be), and abide by 
and perform the order and judgment of said court (or justice ), then 
this obligation to be void, otherwise to remain in full force and 
virtue.” Upon the defendant replevying any attached property 
by giving such bond, the officer taking the same must return such 
bond, with the attachment, to the court or justice (as the case may 
be). The officer and his securities are liable, as in other cases, 
upon his official bond, for taking insufficient security. After the 
said attachment and bond are returned, the court or justice must 
proceed to try the suit, as other cases. | 

An attachment cannot issue upon a suggestion that the defend- 
ant has “ either leftthe county and commonwealth, or so absconds 
that the ordinary process of law cannot be served upon him :”? 


(1) Irons vy. Allen, Hard. 44; Mason v. (2) 6 Dana, 289. 
Anderson, 3 Mon. 293. (3) Davis v. Edwards, Hard. 342. 


188 ATTACHMENT IN KENTUCKY. 


nor upon a suggestion that he hath removed or absconded; the 
statement must be in the present tense.' 

An attachment can only issue from the county in which the 
defendant does, or last did, inhabit.2 An attachment issued else- 
where, is void ab initio.’ 

The place of the debtor’s residence need not be stated in the 
attachment.‘ 

Slaves may be termed “ personal estate,” in an attachment.’ 

The goods attached must be such only as are levyable, and 
vendible, under execution.® (See, for the statement of such, the 
chapter on the writ of fiert_facias. ) 

If any such attachment is returned “executed,” and the goods 
and effects attached are not replevied, the plaintiff is entitled to a 
judgment for his debt, and may take execution thereupon. All 
goods and chattels attached, and not replevied, may be sold and 
disposed of for the satisfaction of the plaintiff’s judgment, in the 
same manner as goods taken upon a writ of fieri facias. Where 
the attachment is returned served upon any garnishee, the court 
may, upon his or her appearance and examination, enter up judg- 
ment and award execution against him, for all sums of money due 
from him, or her, to the attachment defendant, or in his or her 
custody or possession, for the use of such person, or so much 
thereof as is of value sufficient to satisfy the debt and costs of the 
complainant. -All goods and effects whatsoever, in the hands of 
any garnishee, belonging to such absconding person, are liable to 
satisfy such judgment.’ 

The statute also provides for an attachment in another case, to 
wit, when the sheriff, or other proper officer, returns, on any writ 
of capias, or upon a warrant to answer in any civil action, that 
the defendant ‘is not found within his county.” In such case, 
the plaintiff may sue out an alias or pluries capias, or another war- 
rant, until the same is served ; or such plaintiff may, at his elec- 
tion, sue out an attachment against the estate of the defendant to 
force an appearance. If the sheriff or other officer return that he 
hath attached any goods, and the defendant shall not appear and 
replevy the same, the plaintiff is entitled to a judgment for his 


(1) Hard. 95, n.; Kennedy v. Dillon,1 A. (3) 6 Dana R. 327. ; 
K. Marsh. 354. (4) Plumpton v. Cook, 2 A.K. Marsh. 450. 
(2) Lanier v. Grant, Hard. R.95,n.; Ro- (5) Ibid. 
bertson v. Roberts, 1 A. K. Marsh. 247; (6) Bradford v. Gillaspie, 8 Dana R. 67. 
Plumpton vy. Cook, 2 A. K. Marsh. 450. (7) Act of 1839, Lough. Dig. 47-8. 
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debt, or damages, and costs. The gocds attached remain in the 
hands of the officer until final judgment is entered, and then they 
are sold in the same manner as goods taken upon a ficri facias. 
If the judgment is not thereby satisfied, the plaintiff may sue out 
execution for the residue. In case more goods are attached than 
will satisfy the judgment, the surplus must be returned to the 
defendant. The defendant has the right to appeal from this judg- 
ment, as from judgments in other cases.! 

Prior to the act of 1839, it was held that no order of the court to 
dispose of the attached effects was necessary—that it was the duty 
of the officer, after judgment recovered by the plaintiff, without 
further process or direction from the court, to sell the attached 
effects, in the same manner that he would be bound to sell goods 
taken by a fieri facias.2? A general execution cannot issue on a 
judgment in attachment, without first disposing of the attached 
effects.’ 

Where an attachment is rightfully sued out, the defendant 
therein can only recover for an excessive levy, by proving the 
officer and parties had obvious means of knowing there was an 
excess, or were actuated by malice.‘ An attachment, issued by 
a justice having jurisdiction, the recitals of which, and of the bond 
taken by him, show a case proper for its emanation, and which is 
not invalidated by proof that any requisites of the law were neg- 
lected, is a good justification in an action of trespass against the 
plaintiff therein, although he procured it to be issued and executed 
without cause. The only way in which the plaintiff therein can be 
made liable, is by an action on the case. Trespass cannot be 
maintained where property is taken under process, unless it is 
void, or has been set aside, or the court had not jurisdiction, or the 
goods of a stranger were taken. Even if it is voidable, and has 
been annulled, the officer is justified under it.5 

In Kentucky, a bill in chancery may be filed, and an attachment 
may issue thereon, against any person or persons, copartiership or 
corporation, who, or some of whom, are nonresidents of the state or 
absent from the same, or, in case of a corporation, whose officer or 
officers, who ought to be served with process, are nonresidents of 
the state or absent from the same, if such person, etc., have debts 
due them, or lands, or effects within the state, to attach the same. 


(1) Act of 1839, Lough. Dig. 48. (4) Gaskill v. Glass, 1 B. Mon. 254. 
(2) Mason v. Anderson, 3 Mon. 293. (5) Lovier y. Gilpin, 6 Dana R. 321. 
(3) Ibid ; Craig v. Saven, Hard. 46. 
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This issues, upon an oath, that the absent defendant has left the 
state to avoid suit by the ordinary process of law, or has been 
without the state for such length of time, that one term of the 
circuit court, where such absent defendant usually resides, has in- 
tervened during his absence, and the service of the ordinary pro- 
cess of law has been impracticable. 

Such an attachment may be made effectual by the service of 
the subpcena and notice of the nature and intention of the suit. 
Or an application may be made by the complainant, to a judge or 
justice of the peace, authorized to grant injunctions. He may 
then make an order, directing the clerk of the court to indorse on 
the subpeena to be issued, that the sheriff, or other officer, to whom 
the same shall be directed, is authorized and required to seize the 
lands and effects of the parties indebted to the complainant, to the 
value claimed in the bill, and the reasonable costs of suit, and 
hold the same until the further order of the court, unless the de- 
fendant, or defendants, or some of them, or some one for them, 
shall execute bond, with good security, payable to the complain- 
ant, in the penalty of double the value of the estate seized, con- 
ditioned to have the same forthcoming, to answer the decree or 
order of the court, or a bond, with good security, to abide by and 
perform the decree of the court. When the bill claims to attach 
money or property due, or to become due, the judge or justice may 
direct the clerk to indorse, that the person or persons, copartner- 
ship or corporation, owing the money or property, are enjoined 
and restrained from paying or delivering the same, until the fur- 
ther order of the court; and that the person or persons, copart- 
nership or corporation, to whom the same is due, or to become 
due, are enjoined and restrained from collecting, or assigning, or 
transferring the same, until the further order of the court. Before 
the order for seizure is issued, the complainant must execute bond 
in the clerk’s office to secure damages and costs, if any,*sustained 
by the wrongful suing out of the order.?, The duty of the officer 
is sufficiently indicated by the terms of the order, which the clerk 
indorses on the subpeena. If no order is indorsed, his duty is con- 
fined to a service of the subpena and notice. If the order of 
injunction merely is indorsed, he must serve the subpena so in- 
dorsed. If the order for seizure is indorsed, he must then seize 
the lands and effects of the nonresident or absent defendants to 
the value claimed in the bill, and costs accrued and to accrue. 


(1) Loughb. Dig. 12. ( (2) Loughb. Dig. 13. 
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These, after he has seized, he must hold, unless a bond is given of 
the character stated in the order. Of the sufficiency of the secu- 
rities in this bond he must judge. 

When the officer has made a seizure and no bond has been 
given, the court may order the restoration of the property, on the 
appearance of the party, and the execution of such bond in court. 

If no bond is given, and the property is perishable, the court 
may order a sale of it, on reasonable credit, and cause the pro- 
ceeds to be held liable to the order of the court; or the court may 
make such order for the preservation and use of the property, as 
is most advantageous to the parties.' 

If an attachment, injunction, or restraining order is discharged 
by any circuit court, and the same is reinstated by one or more 
of the judges of the court of appeals, and any process has issued 
after the discharge by the circuit court, the sheriff or other officer, 
on production of the order of reinstatement, must return the pro- 
cess with the order of reinstatement. If he has collected the 
money or restored the effects, he must return the money and re- 
take the effects, and place the parties in the condition they were 
in prior to the discharge, and make return to the clerk of the pro- 
cess and the order of reinstatement, with what he has done.? 


(1) Loughb. Dig. 14. (2) Loughb. Dig. 15. - 
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CHAPTER XI. 


PROCEEDINGS AGAINST WATERCRAFT. 


SECTION I. WARRANT AGAINST WATERCRAFT IN OHIO. 
ll. ATTACHMENT AGAINST WATERCRAFT IN INDIANA. 
Ill. ATTACHMENT AGAINST STEAMBOATS IN KENTUCKY. 


I. WARRANT AGAINST WATERCRAFT IN OHIO. 


By the statute of Ohio, passed February 26, 1840, steamboats 
and other watercrafts, navigating the waters within and border- 
ing upon the State of Ohio, are made liable, in certain cases spe- 
cified therein, for debts and for damages. Any person having 
such a demand, as is specified, may proceed against the owner, 
or owners, or master of such craft, or against the craft itself. 

When suit is commenced against the craft, the plaintiff must 
file his preecipe to that effect, naming said craft, if she have a 
name, and if not, giving a substantial description of the same; 
and with it, a bill of particulars and an affidavit. The clerk of 
the proper court must, on receiving such precipe, issue a warrant, 
returnable as other writs, directing the seizure of such craft by 
name or description, as the same is set forth in the precipe, or 
such part of her apparel or furniture as may be necessary to satis- 
fy the demand, and to detain the same until discharged by due 
course of law. The officer, executing the writ, must return with 
it an inventory of the effects seized and held under it.' 

It will be perceived, that the officer need not seize the craft, un- 
less the demand is sufficiently large to justify it, but may seize 
only such part of her apparel or furniture as is necessary to satis- 
fy the demand. He must detain the boat until final judgment, 
and for that purpose, may place a person in charge of her, unless, 
before judgment, the property is delivered up by him upon a proper 


(1) Swan’s Sts. 209, 210. 
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bond being given. No limitation is to be found in the statute as 
to the time, within which this bond may be given. It would seem, 
therefore, that the bond may be given either at the time of the ar- 
rest, or at any time before judgment, whether before or after the 
return of the warrant. 

The statute provides, that the owner, master, steward, con- 
signee, or other agent of such steamboat, or other watercraft, may 
discharge the property seized, upon entering into bond to the offi- 
cer taking the same, with two good and sufficient sureties within 
the county, where such craft may have been seized, in double the 
amount of the demand sworn to be due by plaintiff, agent, or at- 
torney, conditioned that such property, or double the amount 
sworn to be due by the plaintiffs, agent, or attorney, shall be forth- 
coming to answer the judgment under such seizure.’ These 
sureties must be residents of the county where the craft is seized, 
and the sheriff must be satisfied of their sufficiency ; but they need 
not necessarily be freeholders. 

In case the judgment is against the plaintiff, the property seized 
must be restored, and the costs willbe collected as in other cases. 
If the judgment is for the plaintiff, and the property has not been 
discharged, but is still held by the officer, it may be sold, upon ex- 
ecution, to satisfy the judgment. This sale must be conducted as 
other sales of personal property on execution. Ifit produces any 
money more than sufficient to pay the judgment, damages and 
costs, the overplus must be returned to the owner, master, or agent 
of the craft on demand, as surplus money is, in other cases of ex- 
ecution.? The law further provides, that, if the proceeds of such 
sale fall short of satisfying the judgment, the balance shall re- 
main to be collected on execution, as upon other judgments.’ But 
this latter clause does not convey any intelligible idea. The judg- 
ment being against the boat, and the boat being sold, the balance 
cannot be made from the same defendant. The property of the 
owner of the boat cannot be taken to satisfy the execution.’ 

The act of March 10, 1843, Vol. XLI O. L. 51, provides, that 
it shall not be deemed the duty of the sheriff, constable, or other 
officer, to whom a warrant, or other writ, for the seizure of any 
steamboat, or her apparel, or furniture issues, to attach, levy up- 
on, or take possession of, or detain such steamboat, or other craft, 


(1) Swan’s Sts. 210. (4) S. B. Monarch v. Finley, 10 Ohio R. 
(2) Ibid. 389. 
(3) Ibid. 
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apparel, or furniture, until the plaintiff, or plaintiffs, his, her, or 
their agent or attorney, shall pay to said sheriff, or other officer, 
such sum of money as may be deemed reasonable and necessary 
to defray all necessary expenses in taking charge of, detaining, 
and securing said steamboat, or other craft, apparel, or furniture 
as aforesaid. 

The sheriff, or other officer, can in no case pay to any person, 
employed by him to aid and assist in the duties necessarily de- 
volving on said officer, under the act for the seizure of watercraft, 
a greater sum than two dollars per day, for the time such person 
is employed, as aforesaid. 

It is the duty of the sheriff, or other officer, to return, with the 
writ issued to him, an account of the expenses incurred by him 
in the discharge of his duties. Ifthe amount paid into his hands, 
prior to the execution of such writ, is of greater amount than the 
sum so expended, he must pay the balance, in his hands, to the 
plaintiff, or his attorney. If the amount, so paid to said officer 
before the execution of the writ, should be insufficient to defray 
the expenses aforesaid, then the plaintiff, his, or their agent, or at- 
torney, must forthwith pay the balance of said claim to the officer 
entitled thereto. 

Under the Ohio statute, a lien is only created upon the craft by 
its seizure under a warrant by the sheriff, or other officer. From 
the time of seizure, the property is bound, and may be sold on 
execution. The first judicial sale passes the entire interest, and 
vests in the purchaser a perfect title. Out of the proceeds of sale, 
the lien first attaching by virtue of the seizure, will be first satis- 
fied, and so on, in the order of priority. After such judicial sale, 
the boat cannot be proceeded against under the statute, for a claim 
existing at the time of sale.?_ The effect of a private sale is diffe- 
rent. A purchaser at private sale, with notice of a debt created 
on account of the boat, by the former owner, takes the boat, sub- 
ject to the debt, and the boat may be seized and sold for such 
debt, as against such purchaser.’ A mortgagee of a craft has not 
a lien preferable to the claim of creditors, who seize the boat under 
warrants, if the craft is running for the joint interest of the owners 
and the mortgagee.* 

A warrant may be in the following form : 


(1) Vol. XLI O. L. 52. (3) Steamboat Waverly vy. Clements, 14 
(2) Jones v. Steamboat Commerce, 15 Ohio Ohio R. 28. 


R. 408. (4) Kellogg v. Brennan, 14 Ohio R. 72. 
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The State of Ohio, 


county, ss. 
To the sheriff of county, greeting: 

Wecommand you that you seize the steamboat C. D., a boat navigating 
the waters bordering on the State of Ohio, or such part of her apparel and 
furniture as may be sufficient to satisfy the demand herein of A. B., if it may 
be found in your bailiwick, and safely detain the said steamboat C. D., or such 
part of her apparel or furniture as aforesaid, in your custody, until discharged 
by due course of law, to answer unto the said A. B. in a plea of trespass on 
the case, damages dollars: and how you have executed this command, 
make known to our court of common pleas (or superior court of Cincinnati, 
etc. ), in said county, forthwith (or on the first day of the next term thereof ) ; 
and have you then there this writ. 

Witness, G. H., clerk of said court of common pleas (or other court ), 
this day of , AnD: 

[Seal of court. | G. H., Clerk. 


The clerk indorses on this warrant the cause of action, and the 
amount sworn to, as set forth in the precipe and bill of parti- 


culars. 
The return may be as follows, ee bond is taken : 


day of , A. D. —~. By virtue of this writ, I have this day 
seized the same mesa B., her apparel and furniture, and have delivered 
up to H. F., who is master (or owner, etc.) of said boat, he having given 
bond and security according to law (securities, M. N. and P.Q.). See 
copy of bond attached. The expenses incurred by me, in the discharge of my 
duties nnder this writ, amount to dollars, as follows, viz: (here specify 
the items ). X. Y., sheriff county. 


If no bond is given, insert after furniture, for the portion of the 
return about the bond, “and still hold the same in my custody.” 
The bond for the boat may be in the following form: 


Know all men by these presents, that we, E. F., master (or owner, or 
steward, ete. ) of the steamboat A. B., M. N., and P. Q., are held and firmly 
bound unto X. Y., sheriff of the county of , in the State of Ohio, in the 
penal sum of dollars (double the amount sworn to), to the payment 
whereof, well and truly to be made, we do by these presents jointly and seve- 
rally bind ourselves, our heirs, executors, and administrators. Sealed with 
our seals, and dated this day of , hs D. 

The condition of the above obligation is hah that i by virtue of a 
certain warrant issued out of the court of common pleas of county 
against the steamboat C. D., her apparel and furniture, at the suit of A. B., 
bearing date the day of Oe , returnable to the term, 
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A.D. , of said court, and numbered , the said sheriff hath seized 
upon and taken the said steamboat C. D., her apparel and furniture, to satisfy 
the demand of said warrant, and upon the sealing of these presents, hath left 
said boat, and other property, in the possession of H. F., who is master (or 
owner, ete. ) of said steamboat. Now, if the said steamboat, her apparel 
and furniture, or the sum of dollars (double the amount sworn to ) 
shall be forthcoming, to answer the judgment of said court in said suit, under 
said seizure, then this obligation shall be void, otherwise to be in full force 
and virtue in law. 


Signed and sealed in E. F., [Seal.] 
presence of, M. N., [Seal. | 
P. Q., [Seal.] 


1, ATTACHMENT AGAINST WATERCRAFT IN INDIANA. 


In Indiana, a lien is given on boats, and vessels of all descrip- 
tion, their tackle, apparel, and furniture, and the horses and har- 
ness belonging to such boats and vessels, and used, or intended to 
be used, in towing the same, for work, supplies, and materials, 
and damages on contracts in relation to transportation, for wages 
of boatmen and mariners, and failure to deliver freight.! 

If the person, having a demand of the character named, against 
such boat or vessel, files a statement of his claim, annexing thereto 
an affidavit that such claim is justly due and owing, with any 
justice of the peace of any county in which such boat may be, if 
such demand do not exceed one hundred dollars, or with the clerk 
of the circuit court of such county, he may have a warrant of 
attachment.issued by such justice, or clerk, directing the seizure 
and detention of such boat or vessel, and the tackle, apparel, and 
furniture thereof, by the sheriff or constable to whom such writ 
may be directed, until the final determination of the proceedings 
under such attachment, and until payment be made of such de- 
mand, if judgment be rendered in favor of such claimant; such 
attachment must be returned before such justice, or to the office 
of such clerk, forthwith, after the service thereof. 

It is not necessary to serve the process upon the officer or con- 
signee with whom the contract was made, in order to obtain judg- 
ment, if due diligence has been used by the officer having the 
process, to execute the same on such officer or consignee, without 
being able to effect it ; but in such case service upon the clerk, or 
any other officer of said boat, if said clerk cannot be found, or in 


(1) Rev. Sts. of Ia. 778-9 ; Acts of 1844-5, p. 13. 
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case that cannot be done, service by a copy left or affixed in some 
place in said boat or vessel, easy to be seen, is sufficient service 
to authorize judgment. 

If the master, owner, or consignee, shall, before final judgment, 
give bond and surety, to be approved of by the clerk or justice 
who may have issued such warrant, conditioned to satisfy and 
pay all the demands pending against such boat or vessel, which 
shall be adjudged to be due and owing, on the determination of 
such cause, or if he then pay the said demands, together with the 
costs of the proceedings, such boat or vessel must thereupon be 
discharged from such arrest and detention.! 

A judgment against a vessel can only be rendered after a seizure 
and a return thereof made by the officer.? 

Upon the return of the warrant, all or any of the persons having 
demands of the proper kind, may join in a declaration against 
such boat or vessel. Proceedings are had and judgment rendered 
as in other cases. Upon such judgment execution may issue, and 
such boat or vessel and tackle, apparel and furniture, or so much 
thereof as is necessary, may be sold under such execution.? This 
sale is conducted as other sales of personal property on execution. 

After sale on a judgment for a lien, a prior lien holder cannot 
proceed against the vessel.‘ 


UI. ATTACHMENT AGAINST STEAMBOATS IN KENTUCKY. 


In Kentucky, by the acts of January 28, 1839, and February 12, 
1841, a lien on the steamboat, her engine, tackle, and furniture, is 
given first, and in preference to any other debt due from the 
owners to all the officers, except the captain, to the firemen and 
owners of firemen, to the mariners and other hands, and this ex- 
tends to all steamboats within the jurisdiction of the common- 
wealth of Kentucky. Steamboats, either built, repaired, and 
equipped within the commonwealth of Kentucky, or coming within 
the same, are also madé liable for debts contracted by the master, 
owner, or consignee thereof, on account of work, supplies, or ma- 
terials, stores and provisions furnished by mechanics, tradesmen, 
or others, for and on account of, or toward the building, repairing, 
fitting, furnishing, or equipping such steamboat, its engine, tackle, 
or furniture. For these claims, the act of 1839 provides that the 


(1) Rev. Sts. of Ta. 779-80. (3) Rev. Sts. of Ia. 779. 
(2) Steamboat Tom Bowling vy. Hough,5 (4) Steamboat Rover v. Stiles, 5 Blackf. R. 
Blackf. R. 188. 483. : 
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proceedings shall be in rem, and by that act steamboats are liable 
in rem, for injuries done to other steamboats, and flatboats, and 
other craft, from trespass, or from negligence, and also from the 
trespass of the master, officers, and crew, as such, on the property 
of others.' 

The act of January 28, 1839, provided that the courts in chan- 
cery, in the several circuits of the commonwealth of Kentucky, 
shall have jurisdiction to enforce the lien given as above, upon 
bill filed, with appropriate allegations, supported by oath or affir- 
mation; and the seizing of the boat, her engine, tackle, or furni- 
ture, shall be awarded in the same way, and on the same condi- 
tions, that attachments are granted against absent defendants ; 
and the master, owner, consignee, or other claimant, may replevy 
the boat, her engine, tackle, or furniture, by giving bond and secu- 
rity to have the boat, etc., forthcoming, or abide by and perform 
the decree as shall be directed by the judge or court awarding the 
attachment.? The mode of proceeding under attachment, in chan- 
cery, in Kentucky, was set forth in the last chapter. 

By acts of January 7, 1824, and February 12, 1828, a steamboat, 
or other vessel, was made liable for its owners or officers hiring, 
employing, or taking as a passenger, or otherwise, out of the limits 
of the state, any slave, without a record of some court exemplify- 
ing his freedom, or without the permission of the master of such 
person or persons; and it was declared that the vessel might be 
proceeded against by suit in chancery, and condemned and sold to 
pay and satisfy the damages and cost of suit.’ 

By the act of March 4, 18438,‘ it is provided that all proceedings 
by attachment, in chancery, under these several acts of 1839, 1841, 
1824, and 1828, shall be at the option of the complaining party, in 
rem, against the steamboat, her engine, tackle, and furniture, and 
it shall not be necessary to make the owners thereof defendants 
thereto. Under this act, the sheriff need only levy such attach- 
ment upon the steamboat, her engine, tackle, and furniture, and 
leave a copy of such process with the master, clerk, pilot, or other 
person having the care and possession of the same. Such levy 
and service of a copy are deemed and considered service upon the 
owners. 


(1) Lough. Dig. 112-13. (3) 1 Moreh. and Brs. Dig. 259-60. 
(2) Ibid, 112. (4) Session Acts, pp. 35-6. 
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The liens given by the acts of 1839 and 1841, will not be en- 
forced against a purchaser without actual notice, unless suit is 
institated within one year from the time the cause of action ac- 
crued ; but lien holders may have notice thereof indorsed on, or 
attached to, the enrollment of the vessel, which operates as actual 
notice.’ 


(1) Lough, Dig, 113, 
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CHAPTER XII. 
LEVY ON GOODS UNDER FIERI FACIAS. 


SECTION I. FORM OF FIERI FACIAS. 
Il. INDORSEMENT OF RECEIPT. 
Ill. ORDER OF LEVY. 
IV. LIEN ON GOODS. 
V. MODE OF LEVYING ON GOODS. 
VI. PERSONAL PROPERTY EXEMPT FROM EXECUTION. 
Vil. WHAT PERSONAL PROPERTY MAY BE SEIZED. 


I. FORM OF FIERI FACIAS. 


Tue writ of fieri facias has been defined, in the English law, to 
be a writ judicial, that lieth for him who hath recovered any debt 
or damages in court, which writ is directed to the sheriff of the 
county where the venue is laid, and thereby the sheriff is com- 
manded to levy the debt or damages of the goods and chattels 
of the person against whom the recovery is had, and to have the 
money and the writ itself before the court on the return day.' 

In England, nothing but the goods and chattels of the defendant 
could be seized under this writ. At the common law, the only 
writ of execution against the lands of the defendant, was a writ 
of levari facias, by which the sheriff was authorized to collect the 
debt out of the rents and profits of the land, and the sale of chat- 
tels; but this writ was almost entirely superseded by the writ of 
elegit, which was founded on the statute of Westm. 2 (13 Edw. I, 
c.18). Under the latter writ, the sheriff took the: goods of the 
defendant (excepting oxen, and beasts. of the plow) and deli- 
vered them to the plaintiff, at the price found by a jury summoned 
for the purpose. If these were not sufficient to satisfy the judg- 
ment, a moiety of the lands of the defendant, after being valued 
by the jury, was set out by metes and bounds, and delivered to 


(1) Watson on Shff. 172; Dalton on Shff. 145. 
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the plaintiff. No sale was made, but the possession of the pro- 
perty was given to the plaintiff. He held the land only until his 
debt was levied. 

In Ohio and Indiana, the writ of elegit is unknown to the law; 
in Kentucky, it is provided for by statute;' but is so little used, 
if at all, that it is deemed unnecessary to dwell upon it. In Ohio, 
Indiana, and Kentucky, the writ of fieri facias issues against both 
the goods and chattels, and the lands and tenements of the 
debtor,’ and is the only writ in use for subjecting either to the 
satisfaction of a judgment. In Indiana, it issues against the 
goods and chattels, lands and tenements of the person against 
whom judgment is rendered, subject to execution.? In Ohio, it 
commands the officer, that of the goods and chattels of the debtor, 
he cause to be made the money specified therein; and for want 
of goods and chattels, he cause the same to be made of the lands 
and tenements of the debtor.*. In Kentucky, it commands the 
officer that of the estate of the debtor, he make the sum specified 
therein;*° and under it may be seized the slaves of the defendant, 
as well as his goods and lands. 

In Indiana, the revised statutes enact that whenever judgment 
is rendered in any court of record, for any debt, damages, sum of 
money, or costs, and execution thereon is not stayed, or after the 
expiration of any such stay, the party in whose favor such judg- 
ment*was rendered, may have an execution directed to the sheriff, 
or other proper officer, to collect the amount of such judgment.® 
In Ohio, no stay of execution is allowed upon judgments, other 
than those before justices of the peace. The provisions of the 
law, as to stay of execution in Indiana and Kentucky, will be 
hereafter adverted to. 

In Ohio, the exact amount of the debt, damages, and costs, for 
which the judgment is entered, should be indorsed by the clerk on 
the execution.’ In Kentucky, the clerk, when he issues an exe- 
cution, must indorse thereon at what term the judgment was ren- 
dered on which it issues. In Indiana, the name of the attorney, 
or other person at whose instance the writ issues, must be 
indorsed.° 


(1) 1 Moreh. and Brs. Dig. 632-3-5-6. (6) Rev. Sts. of Ia. 742. 

(2) Swan’s Sts, 467; Rev. Sts. of Ia. 742. (7) Swan’s Sts. 470. 

(3) Rev. Sts. of la. 742. (8) Session Acts of 1842-3, p. 58. 
(4) Swan’s Sts. 469, 470. (9) Rev. Sts. of Ia. 624. 


(5) 1.Moreh. and Brs. Dig. 632. 
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Any person requiring this writ to issue, must file, in Ohio and 
Indiana, a precipe with the clerk of the court in which judgment 
has been rendered, who will thereupon make out and deliver the 
writ.' In Kentucky, it will issue on application to the clerk. 

In Ohio, this writ, as all others, is to be under the seal of the 
court from whence the same issues, and is to bear teste, and be 
signed by the clerk of the court issuing the same, and to run in 
the style of “The State of Ohio, county, ss.,” and be dated 
on the day on which it issues.? A fi. fa. without a seal, from a 
court having and using a seal, is void.’ 

In Kentucky, the writ of fi. fa. runs in the name of the com- 
monwealth of Kentucky, and bears teste by the clerks of the 
respective courts in which judgment has been rendered. It is 
returnable to any of the rule days of said court, so that there be 
at least thirty, and not more than ninety days, between the teste 
and return of such writ. The return days of executions in the 
court of appeals are appointed by that court.’ Under this law, 
executions are not required either to bear teste, or be made 
returnable in term time; and, although at least thirty, and not 
more than ninety days, ought to intervene between the teste and 
return, if one is issued by the clerk, in which more or less than 
the required number intervene, it is not void, but voidable only; 
the writ is a sufficient justification to the sheriff, and he must 
execute it.6 The law of 1792 provided, that executions shotld be 
returned to the next succeeding court from which such writ 
issued ;® since 1793, they have been returnable as above. In 
computing the thirty days between the teste and return of process, 
the day of teste must be excluded, and the day of return included.’ 

It is the duty, in Kentucky, of every circuit court, and of the 
general court and court of appeals respectively, to appoint, by a 
rule of court, some day in each month, as the general return days 
of executions.® If a writ is returnable to the fiftieth, or other day 
of court, none but juridical days are calculated in computing the 
day of return; Sundays are excluded.° 

If a writ has something upon it, which bears the slight impres- 


(1) Swan’s Sts. 651; Rev. Sts of Ia. 671. (5) Wilson v. Huston, 4 Bibb R. 332. 
(2) Swan’s Sts. 690. (6) 1 Litt. 158. 
(3 Boal et al. v. King et al.6 Ohio R.11; (7) Ogdeny. Redman,3 A. K. Marsh. 234: 
Porter v. Haskell, 1 Maine R. 178; (8) 1 Moreh. and Brs. Dig. 627. 
Hutchins vy. Edson, 1 N. Hamp. 139. (9) Brown v. McKee, 1 J. J. Marsh. 473. 
(4) 1 Moreh. and Brs. Dig. 632, 479. 
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sion of a seal, the court will, after a great lapse of time, presume 
the due authentication of the writ.' 

In Ohio, a fieri facias is returnable to the court from which it 
jssues, on or before the second day of the term succeeding its 
being issued; but all executions, issued by the court of common 
pleas for Hamilton county, or the superior court of Cincinnati, 
and the commercial court of Cincinnati, within twenty days prior 
to the commencement of any term, may be returned on or before 
the third Monday of said term.? 

In Indiana, a writ of fiert facias is to issue out of the court, to 
which it is returnable, and be sealed with the seal of said court, 
and be tested in the name of the proper clerk of such court, and 
returnable on the first day of the term, next ensuing, unless other- 
wise directed or allowed by law.’ Its style is “The State of In- 
diana.’ 

In Indiana, each circuit court may devise a seal, a description 
of which, signed by the judges, must be filed by the clerk and re- 
corded.’ The court may adopt a scrawl, if they so please, and 
have it recorded.® 

A writ commencing as follows, “The State of Indiana, 
county, ss: To A. B., sheriff of eis! ROt 


county, greeting: 
objectionable, on account of its not repeating, in the mandatory 
part of it, the name of the state.’ So also, “State of Indiana, 
county, ss:” is sufficient.’ 

, An execution, in general, issues to the sheriff of the county in 
which judgment is rendered. The law, as to substitutes for the 
sheriff, in case of interest, etc., has been fully detailed in a former 
chapter, to which reference can be made to determine, when the 
writ should be directed to some other officer. In a subsequent 
chapter, the circumstances will be explained, under which execu- 
tion may issue to another county. 

Special provision is made in Indiana, that where there is no 
sheriff, or coroner, or such sheriff and coroner are disqualified from 
acting, by reason of interest, or otherwise, the court in term, or 
any judge thereof, in vacation, may, by an order indorsed on such 
execution, direct the same to be delivered to any person not in- 
terested, nor of kin to the parties. The person thus receiving 


(1) Lessee of Heighway v. Pendleton, 15 (5) Rev. Sts. of Ia. 649. 


Ohio R. 572. (6) Dizon v. Doe, 5 Blackf. R. 106. 
(2) Swan’s Sts. 481. (7) Cooper v. Adams, 2 Blackf. R. 294 
(3) Rev. Sts. of Ia. 624. Webster v. Farley, 6 Blackf. 163. 


(4) Const. of Ia. Art. 5, Sect. 11. (8) 6 Blackf. 163. 
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such execution is deemed, in respect thereto, to have all the pow- 
er and authority of the sheriff of the county to execute such writ, 
and is liable, in all respects, to all the provisions of law concern- 
ing such execution, so far as the same can be applicable.’ 

By the common law, if the original process issued to the coro- 
ner, because the sheriff or deputy was interested, it did not follow, 
that the execution on the judgment in the same case must be di- 
rected to the coroner, for the reason might have ceased, because 
the office of sheriff had passed into other hands. But an act of 
assembly in Kentucky, passed in 1820, provided, “that all execu- 
tions, issued upon a judgment rendered upon process served by 
the coroner, shall be directed to, and executed by, him.” In such 
a case, therefore, it is erroneous in Kentucky to direct the execu- 
tion to the sheriff.’ 

In Ohio, the following may be the form of a fieri facias: 


The State of Ohio 


county, ss. 
To the sheriff of county, greeting: 

We command you that you cause to be levied of the goods and chattels in 
your bailiwick of C. D., the sum of dollars, which, by the judgment 
(or decree) of our court of common pleas (or other court), within and for 
the said county of , at the term of ee Ase lL): , A. B. recovered 
against C. D., with interest thereon, from etc. ( ) until paid: and also 
the further sum of dollars, the costs of increase on said judgment, and 
the accruing costs: and for want of goods and chattels, that you cause the 
same to be levied of the lands and tenements, in your bailiwick, of the said 
C. D., and have that money before our said court of common pleas (or other 
court), on the first day of their next term, to render unto the said A. B.; 
and have you then there this writ. 

In witness whereof, I have hereunto set my hand, and affixed the seal of 
said court, at , this day of Sa: al : 

[ Seal of court. ] Attest: K. F., Clerk 


court 


By statute in Kentucky, the form of a fieri facias is substantially 
as follows, to wit: A jieri facias in debt. 


The commonwealth of Kentucky, to the sheriff of county greeting: 

We command you that of the estate of A. B., late of your bailiwick, you 
cause to be made the sum of $ , which C. D., late in our court, 
hath recovered against him for debt, also the sum of $ , which to the 
said C. D., in the same court, were adjudged for his damages, as well by rea- 


(1) Rev. Sts. of Ia. 743. ; (2) Tuggle v. Smith, 6 Mon. 76. 
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son of detaining the said debt, as for his costs in that suit expended, whereof 
he is convicted, as appears to us of record, and that you have the said sums 
of money before the judge, or justices (as the case may be), of our said 
court, on the day of to render to the said C. D his debt, damages 
and costs aforesaid, and have then there this writ. Witness X. Y., clerk of 
court of : 


The same in case upon a promise as before, with this variation 
— for his damages which he hath sustained, as well by reason of 
his not performing a certain promise and assumption to the said 
C. D. by the said A. B. lately made, as also $ 
by him about his suit in that behalf expended.” 

The same in tort as before; “unto for his damages which 
he hath sustained, by occasion of a certain trespass by the said 
A. B. to the said C. D. offered and done, as for his costs by him, 
about his suit in this behalf expended.” 

If the fiert facias is for defendant, say “for his costs about his de- 
fense in a certain action, at the suit of the said, etc., in covenant, 
or for debt, etc. (as the case may be), in this behalf expended.” 


for his costs 


Tl. INDORSEMENT OF RECEIPT. 


In Indiana and Kentucky the sheriff, or other officer, to whom 
the execution issues, must indorse thereon the year, month, day, 
and the hour of the day, when he receives the same.? In Ohio, 
the officer must indorse on the writ of execution the time when 
he received the same.? The same reason does not exist, in Ohio, 
for precision in stating the hour of the day, when a writ is re- 
ceived, since in Ohio goods are not bound from the delivery of the 
writ to the sheriff. The day of receipt should, however, be in- 
dorsed in Ohio. In Kentucky, a sheriff is not obliged to indorse 
the time of levying an execution, but only the time it came to his 
hands. In Ohio, as the lien of the execution is often governed 
by the time of the levy, it would seem proper, that the sheriff 
should always indorse, as part of his return, the time of levying, 
although no statute prescribes that he shall do so. 


Il. ORDER OF LEVY. 


In Ohio, the officer, to whom a writ of execution is directed, 
must proceed immediately, and in the first place, to levy the same 


(1) Acts of 1828, p. 142. (3) Swan’s Sts. 470. 
(2) Rev. Sts. of Ia. 743; 1 Morehead and (4) Hatcher v. Kelly, 1 Bibb, 282. 
Brs. Dig. 636. 
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on the goods and chattels of the debtor. It is only in the event 
of its being impossible to find any goods and chattels, that the 
officer can indorse on the writ of execution “no goods,” and levy 
on the lands and tenements of the debtor.!. In Indiana, in all 
cases, the real estate of every execution debtor is exempt from 
levy and sale until his personal estate, subject to execution, is 
levied on and sold, except where he shall voluntarily direct other- 
wise, or unless such personal estate in the just opinion of such 
officer is insufficient to pay and satisfy the amount of such execu- 
tion? By virtue of the writ of fieri facias in Kentucky, the officer 
must make the debt, or damages and costs recovered, first of 
the goods and chattels, exclusive of slaves; and if there be no 
such goods and chattels, or not sufficient, found in his bailiwick, 
then of the slaves; and if there be none, or not sufficient, found in 
his bailiwick, lastly of the lands, tenements, and hereditaments in 
possession, reversion, or remainder, or so much thereof, in one or 
more entire parcels, as shall be sufficient, and such part as the 
owner shall direct, if he thinks proper.’ 


IV. LIEN ON GOODS. 


By the common law, the goods and chattels of the debtor were 
bound from the teste of the writ. This relation to the teste of the 
writ being productive of great mischiefs, it was enacted by the 
statute of frauds, that they should only be bound from the time 
the writ was delivered to the officer to be excuted; and then the 
property in the goods was not altered by the writ until execution 
and sale by the officer.*. Even this provision does not sufficiently 
guard the rights of purchasers, in good faith. The revised statutes 
of New York save the title of a purchaser in good faith acquired 
prior to the actual levy of an execution, without notice of such 
éxecution being issued.® 

The revised statutes of Indiana follow, in part, the provisions 
of the English statute of frauds. It is’ there enacted, that when 
an execution shall be issued against the property of any person, 
his goods and chattels, situated within the jurisdiction of the officer 
to whom such execution shall be delivered, shall be bound only 
from the time of the delivery of the execution to be executed ; but 


(1) Swan’s Sts. 470. (4) Sewell on Shffs. 258-9. 
(2) Rev. Sts. of Ia. 746-7. (8) Allen on Shffs. 140. 
(3) 1 Moreh. and Brs. Dig. 625. 
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if there be several executions, whether issued out of a court of re- 
cord, or not of record, or by a justice of the peace, against the 
same defendant, in the hands of different officers, that execution, 
without regard to the time of its delivery, under which the first 
levy shall be made, shall have the preference, and all liens, crea- 
ted by the prior delivery of any other execution, shall be divested 
in favor of the execution thus first levied.' In all cases of judg- 
ments on the bonds of any officer, at the suit of the State of Indi- 
ana, the real and personal estate of the debtors are bound from 
the date of the process by which suit was instituted.? Under the 
Indiana statute of 1831, the first levy did not divest the lien, un- 
less the levy was duly followed by a sale of the property. If the 
execution first levied was recalled, the lien of the execution first 
delivered stood in full force. A sale of the goods, after the exe- 
cution is delivered to the sheriff, does not divest the lien of the 
execution.? In England, if the defendant transfers the goods in 
market overt, before levy, the right of the sheriff ceases alto- 
gether.‘ But in Indiana, no such distinction is recognized. The 
act of 1831 differed from that now in force, by divesting the lien 
by delivery in favor of a levy, of which the officer proceeded with 
due diligence to perfect the execution.’ 

Upon the receipt of any execution, it is the duty, as already 
stated, of the sheriff, or other officer, in Indiana, to indorse there- 
on the year, month, day, and the hour of the day, when he re- 
ceived the same.° The object of directing this indorsement, is to 
facilitate proof, and prevent confusion among different executions. 
The failure to indorse does not affect the lien of the execution, 
which dates from the delivery of the execution, and not from the 
memorandum of the time of delivery.” If A. and B. exchange 
horses, with the privilege to one to return, within a given time, 
the horse received by him in exchange, which time elapses with- 
out a return, the horse received in exchange, may be levied on 
as the property of the one who received him. He cannot, al- 
though defrauded, treat the sale as a nullity, while he holds in his 
own hands a valuable consideration received therefor. A levy on 
one horse does not prevent a levy on both, as the property of the 
judgment debtors.® 


(1) Rey. Sts. of Ia. 743-4. (5) R. C. 1831, p. 276. 

(2) Ibid. (6) Rev. Sts. of Ia. 743. 

(3) McCall v. Trevor, 4 Blackf. R. 496; (7) Johnson v. McLane, 7 Blackf. R. 502. 
Samuel v. Duke, 3 Mees. and Wels. 622. (8) Ibid. j 

(4) Samuel v. Duke, 3 Mees.and Wels. 622. 
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In Kentucky, the provision of the English statute of frauds is in 
force, to the effect that no writ of fieri facias, or other writ of exe- 
cution, there binds the estate of the defendant, or defendants, but 
from the time such writ is delivered to the sheriff, or other proper 
officer, to. be executed. For the better manifestation of said time, 
such sheriff, or other officer, or his deputy, upon the receipt of 
any such writ, must indorse thereon the day of the month, time of 
day, and year when the same was received by him. If two or 
more writs of execution, in favor of different parties, against the 
same persons, are delivered to the officer upon the same, or dif- 
ferent days, that which came first to his hands, it is directed by 
the statute of Kentucky, shall be first satisfied; and the same is. 
the rule in England.' The statute of Kentucky also provides, that 
where two or more writs against the same person come to hand 
at the same time, the sheriff, or other officer, shall proceed to levy 
and sell in virtue of all; and if the proceeds are not adequate to 
the satisfaction of all, the officer shall apportion the amount 
made among the several executions according to their respec- 
tive amounts, and credit the same accordingly, first deducting his 
commission, as in other cases.’ 

The delivery of an execution to the sheriff does not create a 
lien upon the goods of the defendant, as between different execu- 
tion plaintiffs. If the sheriff levies upon goods under an execu- 
tion in his hands, the proceeds are not to be applied to a former 
execution, which has been returned, and is not then in his hands.? 
A lien created by delivery of an execution to an officer does not 
continue after its returnday. ‘The lien may be continued by de- 
livering a new execution to the sheriff at the time the former is 
returned, but any interval between the times of return and de- 
livery of the executions, must for the time destroy the continuity 
of the lien.‘ If, after returnday of an execution, one day elapses 
before a new execution issues, the lien is lost. It may be con- 
tinued by the delivery of another execution, before, or immediate- 
ly upon, the expiration of the first execution, although the latter 
issue to another county.’ A levy gives continuance to the lien.‘ 
The lien from delivery of the execution is not lost by a temporary 
removal of the goods from the county.’ 


(1) Hutchinson v. Johnson, 1 Term.R.729. (4) Daniel y. Cochran, 4 Bibb R. 532. 

(2) Act of 1828, 1 Moreh. and Brs. Dig. (5) Hood v. Winsatt, 1 B. Mon. R. 208. 
636-7. (6) Addison v. Crow, 5 Dana 274. 

(3) Tabb vy. Harris,4 Bibb.R.29; Bland- (7) Hood vy. Winsatt, 1 B. Mon. 208 ; Clag- 
ford v. Barger, 9 Dana. R. 22. gel v. Forey, 1 Dana 428. 
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The lien acquired by delivery of an execution to an officer does 
not divest the title of the debtor. He may sell it; his conveyance 
will be subject to be overreached by subsequent valid proceed- 
ings, so long as the lien of the execution continues. If the exe- 
cution is replevied, the title of the purchaser from the defendant 
cannot be affected by that execution, which is so replevied.' The 
same is true in case of a levy on land. The sheriff does not, 
by a levy on land, acquire the possession thereof. The defendant 
may sell the land, notwithstanding the levy.?. The lien arising 
from the delivery of the fi. fa. to the sheriff is the same upon real, 
as upon personal estate in Kentucky. When a levy is made upon 
personal property, the sheriff may take it into his possession.’ 

A sheriff should levy first that execution or. attachment, which 
first comes to his hands, and if two executions or attachments 
come to the hands of different deputies against the same defen- 
dant, the money made will be applied to that execution or attach- 
ment first in the hands of either deputy,’ and in the case of more 
than two, to each in the order in which they were delivered.$ 
This rule applies to attachments made at different hours of the 
same day.° If there is nothing to show which was first, the effects 
will be divided pro rata.’ As between different execution credi- 
tors there is no priority of lien, other than that which is secured 
by a levy.2 A levy and sale under a junior execution is valid. 
When several executions are placed in the hands of different 
authorities, each competent to act, and commanded by the writ 
to do so, the prior lien attaches in favor of the first levy, though 
made upon a junior execution, and one which came last to the 
hands of the officer.!° When several executions are delivered to 
the same officer at different times, he is required to levy that first 
which first came to his hands, and to apply the money accordingly. 
If he fails to do so, Ke is liable to the injured creditor."'. There is 
but one officer sheriff in any county, — all his deputies constitute 


(1) Harrison v. Wilson, 2 A. K. Marsh. 
551; Addison v. Crow. 5 Dana, 274. 

(2) Addison v. Crow, 5 Dana, 275. 

(3) Ibid. 

(4) Kennon vy. Ficklin, 6 B. Mon. 414 ; 
Nutter v. Connet, 3B. Mon. 203. 

(5) Clay v. Scott, 7 B. Mon. R. 554. 

(6) Sewell v. Savage, 1 B. Mon. 250. 

(7) Dyer v. Mears, 1 B. Mon. 52. 

(8) 3J. J. Marsh. 212; Kilby v. Haggin, ; 
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552; Payne v. Drew, 4 East. R. 545; 
Million v. Com’th, 1 B. Mon. 310. 

(9) Ibid. 

(10) Payne v. Drew, 4 East. R. 525 ; Kilby 
v. Haggin, 3 J. J. Marsh. 212 ; Million 
vy. Com’th, 1 B. Mon. 310. 

(11) Tabb v. Harris, 4 Bibb 29; Arberry 
vy. Noland, 2 J. J. Marsh; 422; Million 
v. Com’th, 1 B. Mon. 310. 
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but one officer; the return of the time of receiving an execution, 
indorsed by a deputy, is the same as an indorsement by the prin- 
cipal sheriff. The execution first delivered to any deputy must 
be levied before one delivered at a later time to another deputy 
of the same officer. If the latter is first levied, and a sale made 
under it, the proceeds must be applied to the execution earlier 
delivered. A sale by virtue of the one last delivered would, how- 
ever, pass the title, and the other execution plaintiff has his reme- 
dy against the officer.' The same principles prevail in England.’ 

The officer, holding the oldest execution, has not the right to 
take property out of the hands of another officer, who bas made 
the first levy, although in virtue of a younger execution.’ 

A bill pending to render effectual a mechanic’s lien on land, 
cannot be defeated by the levy of an execution. But it does not 
prevent a sale on execution. The sale vests in the purchaser the 
interest of the defendant, beyond what is necessary to satisfy the 
mechanic’s lien.*’ A levy cannot affect a prior lien by an attach- 
ment in equity.’ 

If, when an execution is delivered to the officer, the defendant 
has goods, which he afterward exchanges for other goods, and 
the sheriff levies upon the goods received in exchange, both the 
goods exchanged and those received in exchange may be sold on 
the execution.° 

In Ohio, the goods and chattels of a judgment debtor, are only 
bound from the time they are seized in execution.’ This provi- 
sion relieves the law of that state from the consideration of 
conflicting claims, as to the time of delivery of the execution, etc., 
and gives the owner of personal property the right to sell at any 
time before it is actually seized by the officer. 


VY. MODE OF LEVYING ON GOODS. 


In England, the officer, in making a levy, enters upon the pre- 
mises in which the defendant’s goods are, and leaves one of his 
assistants in possession of them, or he causes an inventory to be 
taken, and removes them.° 


(1) Million v. Com’th. 1 B. Mon. 310 ; Fer- 
guson v. Williams, 3 B. Mon. 305, 

(2) Jones v. Atherton, 7 Taunt. 56 ; Hutch- 
inson v. Johnson, 1 T. R. 729; Payne v. 
Drew, 4 East. 523. 

_ (3) Com’th v. Straton, 7 J. J. Marsh. 93. 

(4) Glenn v. Colemun, 3 B. Mon. 133. 


(5) Wallace v. Hanly, 4 J.J. Marsh. 623. 


(6) Orchard vy. Williamson, 6 J. J. Marsh. 
558. 


(7) Swan’s Sts. 469. 


(8) 1 Arch. Pr. 293; 1 Maule and Selw. 
711; 5 Taunt. 198. 
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In the United States, the officer should, in general, enter upon 
the premises, where the defendant’s goods are, and take posses- 
sion of them, if they are such of which possession can be taken. 
It is proper that an inventory should be taken, and it is necessary 
that he should, in some manner, assert his title to the goods by 
virtue of the execution.' Actual touching of the goods is not 
essential. The goods must be within the officer’s view; a pro- 
clamation of a levy on goods locked up and not within his view, 
is no levy. They must be subjected to his control, so as to ena- 
ble him, if he wishes, to touch or remove them.’ He must mani- 
fest his intention to make a levy by acts or declarations not to be 
mistaken, and not concealed. It is not sufficient for him to tell 
the defendant that he holds the execution, and that the goods are 
subject to his control, if he does not act under it. Still less, that 
he goes to the defendant’s house, with the execution in his pocket, 
without apprising the defendant that he has come to levy upon 
his goods.’ 

But holding the process, having the goods in his power, and 
directly declaring his intent, or doing what is equivalent, as taking 
an inventory, or making a memorandum of the levy, constitute a 
levy by the officer. Speaking is important in this respect.° 
Going into the fields with the defendant, for the purpose of levy- 
ing on animals, which are there, and in view of them, making a 
note of the levy on the back of the execution, are sufficient.’ 
So, also, as to slaves. But such acts do not constitute a levy on 
goods or slaves not present, and in view of the officer; even if 
the defendant assents to their being entered on the inventory, as 
against a subsequent purchaser without notice, or other execution 
plaintiffs. Such assent is a waiver on the part of the defendant, 
and precludes him from objecting to the regularity of the levy.'® 
Where an inventory and apprizal is made of goods, inclosed in 
boxes, only one of which is opened, but all of which are in view 
of the officer, the levy is complete.” 


(1) Beekman v. Lansing, 3 Wend. 446. (6) Green v. Burke, 23 Wend. 490. 
(2) Haggerty v. Wilber, 16 Johns. R. 288 (7) Ibid; Moss v. Moore, 3 Hill S. C. 276 
(3) 16 Johns. R. 288; Odiorne y. Colby,2 (8) Bullitt’s Ex’rs v. Winston, 1 Munf 

N. Hamp. R. 66; Nichols v. Patten, 6 978. 

Shep. 231. (9) Van Wyck vy. Pine, 2 Hill. R. 666; 
(4) Westervelt v. Pinkney, 14 Wend, 124. Gilkey v. Dickerson, 3 Hawks, 293; Ray 
(5) 3 Wend. 446; 19 Wend. 497; 23 v. Harcourt, 19 Wend. 497. 

Wend. 492. (10) 19 Wend. 497. 

(11) Connah v. Hale, 23 Wend. 467. 
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A claim of dominion, with the power to exercise it, an intention 
being indicated to interfere with the goods, under pretense of right 
and authority as derived from the execution, amount to a con- 
structive trespass, and constitute a levy.! Where an officer, 
holding a ji. fa., called at the defendant’s house, while he was 
from home, waited until the defendant returned, and then made 
known his business, the writ was held to have been executed at 
the time of the officer’s entrance, if the entrance was made for 
the purpose of executing the writ, and preventing the removal of 
the goods.” 

It is not necessary that an assistant of the officer should be left 
in the possession of the goods, or that the goods should be 
removed.? They may be left in the possession of the defendant, 
or of a receiptor, with or without bond and security. The officer, 
by thus leaving them, makes himself responsible to the creditor 
for the goods; but does not abandon his levy, so far as the debtor 
is concerned.’ Leaving the property in possession of the debtor 
for a reasonable time, and without any frandulent motive, is not 
per sé fraudulent.® But if the property is so left for an unreason- 
able time, and the debtor is permitted to exercise an unlimited 
dominion, and to sell, consume, or dispose of it as his own, this is 
evidence of a fraudulent use of the execution, so as to postpone 
the levy to the claims of bona fide purchasers, or junior executions.® 
And if the officer voluntarily permits the defendant to regain pos- 
session in his own right, and not as agent or bailiff of the sheriff, 
the levy may be postponed to one subsequently made.' 

The officer should not proceed in so secret a manner, as to cut 
off all probable means, on the part of third persons, of knowing 
how to deal with the defendant in respect to his goods. The 
proceedings should also be such as to apprise the defendant him- 
self of the step taken, or at least such as not to leave the infer- 
ence of intentional concealment.’ 


(1) Wintringham v. Lofay, 7 Cowen, 735; (4) Glover y. Wittenhall, 6 Hill’s R. 597 
Reynolds va Shuler, 5 Cowen, 326; Phil- Letcher v. Bartley, 1 B. Mon. 328; Lamp- 
lips v. Hall, 8 Wend. 610, 613; Allen v. ton v. Taylor, Litt. S. C. 273; Jordan 
Crary, 10 Wend. 349; Wall v. Osborn, v. Gallup, 16 Conn. R. 536. 

12 Wend. 39, 40; Fonda v. Van Horne, (5) Butler vy. Maynard, 11 Wend. 552. 
15 Wend. 633; Connah v. Hale, 23 (6) 11 Wend. 552; Cumberland Bk. v. 


Wend. 467. Hann, 4 Harr. 166; Swigert v. Thomas, 
(2) Bird vy. Bass, 6 Mann. and Gr. 143. 7 Dana, 222. 
(3) Beekman v. Lansing, 3 Wend. 446. (7) Wilson v. Hensley, 4 Iredell, 66. 


(8) Green v. Burke, 23 Wend. 490. 
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After having levied on goods with one fiert facias, if a sheriff 
receives a second fi. fa. the first levy is sufficient for both execu- 
tions ;' the mere receipt of the second is, in such case, a construc- 
tive levy.” A levy ona fi. fa. by the deputy of a sheriff, is a 
constructive levy, on the same property, of a subsequent ji. fa. 
delivered to another deputy of the same sheriff.. And this, al- 
though the property first levied upon, is afterward, and before the 
delivery of the second execution, removed into another state, and 
remains there until after the returnday of the second execution, 
such removal not being such as to render the first fi. fa. dormant 
or fraudulent. The indorsement merely of a levy on the second 
execution, amounts to a reseizure of the whole property, and not 
merely of the surplus after satisfying the first execution.’ If the 
first fi. fa. is superseded, the second will hold the property. 


VI. PERSONAL PROPERTY EXEMPT FROM EXECUTION. 


It becomes necessary to consider what are included within the 
term, “goods and chattels,’ which may be seized on execution. 
It may be proper, in the first place, to state what personal pro- 
perty is exempt from execution. 

In Ohio, it is enacted, by act of March 9, 1840, section first, 
that each person who has a family, shall hold the following pro- 
perty, exempt from execution or sale, for any debt, damages, fine, 
or amercement, to wit.: First, the wearing apparel of such fam- 
ily, the beds, bedsteads, and bedding necessary for the use of such 
family ; one stove and pipe, used either for cooking or warming 
the dwelling house ; an amount of fuel sufficient for the period of 
sixty days actually provided and designed for the use of such 
family. Secondly ; one cow, or if the debtor own no cow, house- 
hold furniture to be selected by the debtor, not exceeding fifteen 
dollars in value; two swine, or the pork therefrom, or, if the 
debtor own no swine, household or kitchen furniture to be select- 
ed by the debtor, not exceeding six dollars in value; six sheep, 
the wool shorn from them and the cloth or other articles manu- 
factured therefrom, or, in lieu of such sheep, household or kitchen 
furniture, to be selected by the debtor, not exceeding ten dollars - 
in value; and sufficient food for such animals, when owned by 
the debtor, for the period of sixty days. Thirdly; the bibles, 


(1) Cresson v. Stout, 19 Johns. R. 116. (4) Watmough v. Francis, 7 Barr. R. 208. 
(2) Van Winkle v. Udall, 1 Hill R. 559. (5) Goldschmidt v. Hamlet, 6 Man. and Gr. 


(3) Russell v. Gibbs, 5 Cow. 390. 190. 
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hymn books, psalm books, testaments, and school books, used in 
the family, and all family pictures. Fourthly; any amount of 
provisions actually prepared and designed for the sustenance of 
such family, not exceeding forty dollars in value, to be selected 
by the debtor, and such other articles of household and kitchen 
furniture, or either, necessary for the debtor and his family, and 
to be selected by the debtor, not exceeding thirty dollars in value. 
Fifthly ; the tools and implements of the debtor, necessary for 
carrying on his trade or business, whether mechanical or agri- 
cultural, to be selected by him, not exceeding fifty dollars in 
value. In cases arising under the first section of this act, the 
amount of beds, bedsteads, and bedding necessary for the use of 
such family, the amount of fuel sufficient for the period of sixty 
days, actually provided and designed for the use of such family ; 
the amount of food for the use of the animals exempted from 
execution, for the period of sixty days, shall be determined by 
two disinterested householders of the county, to be selected by 
the officer holding the execution ; and the value of the provisions, 
household, and kitchen furniture, and the tools and implements 
of the debtor necessary for carrying on his trade or business, by 
this act exempted from execution, shall be estimated and ap- 
praised by said householders.' The seal, registers, and official 
documents of a notary public are not liable to be seized on by 
any execution.2. The arms and equipments of the officers and 
soldiers of the militia, are free from levy by any execution issued 
in any civil case.’ 

If the execution debtor is engaged at the time in the business 
of agriculture, he may select, under the fifth clause above, as 
“tools and implements necessary for carrying on his trade or bu- 
siness,” one work horse or mare, or one yoke of work oxen, with 
the necessary gearing for the same. If he is actually engaged 
at the time in the practice of medicine and surgery, he is entitled 
to select as above, one horse or mare, and one saddle and bridle ; 
also, medicines, instruments, and books, pertaining to his profes- 
sion, not exceeding in value the sum of fifty dollars.‘ 

Each and every person in the State of Ohio, who is engaged in 
the business of draying for a livelihood, is entitled, by the act of 
February 18, 1848, to hold one horse, harness, and dray, exempt 
from execution.® 


(1) Swan’s Sts. 487. (4) Vol. XLII, O. L. 28. 
(2) Act of 1816, Swan’s Sts. 601. (5) Vol. XLVI, O. L. 57. 
(3) Vol. XLII, 0. L. 56. 
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It has been held in Illinois, in reference to such property, as the 
defendant has a right to select, that it is the duty of the officer 
haying an execution in his hands, before he proceeds to take or 
seize any of the personal property of the defendant in such exe- 
cution, by a levy thereon, to notify such defendant of his having 
such execution in his hands, if practicable: and thereupon it is 
the right of the debtor to select and notify the officer of his selec- 
tion, and a seizure thereafter of the property selected would ren- 
der the officer a trespasser. But that, if the defendant, on being 
apprised of the execution and intended levy, neglected or refused 
to make such selection, the officer might at once proceed to levy 
upon any of the property of the defendant, not specifically ex- 
empt, that he may choose to take, and afterward proceed to sell 
the same, regardless of any subsequent claim or demand by such 
defendant of such property, as having been selected by him under 
the statute. That if the officer does not apprise the defendant, 
the latter might select after the levy.'!. This was held under a 
statute, allowing the selection of sixty dollars worth from any 
property of the debtor suitable to his or her condition or occupa- 
tion in life. Under the Ohio statute, the debtor need not be noti- 
fied of a levy, unless where it is intended to be made upon property 
of that species, from which the statute of Ohio gives a right of 
selection. If the debtor, after being apprised of the intended 
levy, selects from such property, and the proper appraisement is 
held, the property selected according to the statute, must not be 
seized. If he neglects or refuses to select, the appraisers must 
be called to do their duty so far as they can, and the debtor, it 
would seem, cannot afterward make his selection. 

An application to the court of common pleas to set aside a levy 
on personal property, alleged to be exempt from seizure, is ad- 
dressed to the sound discretion of that court, and their action 
thereon is not subject to revision in the supreme court.?__ 

In Kentucky the following property is exempt from execution, 
when belonging to an actual bona fide housekeeper, with a family, 
viz: One work beast or yoke of oxen; one plow and gear; 
one ax; one hoe; two cows and calves; two beds, bedding, and 
furniture ; one loom, and spinning wheels and cards for the same ; 
all the spun yarn and manufactured cloth and carpeting manufac- 
tured by the family, necessary for the use of the family ; one pot; 
one oven; half dozen plates ; half dozen cups and saucers; one 


(1) Cook v. Scott, 1 Gilman R. 333. (2) Bliss v. Enslow, 3 Ohio R. 269. 
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coffeepot ; one teapot; half dozen knives and forks; one table ; 
the family bible ; one saddle and its appendages; one bridle ; six 
chairs, not exceeding in value eight dollars ; poultry of the party’s 
own rearing, or purchased for family use; five head of sheep and 
wearing apparel, and so much wood or stone coal laid in for fam- 
ily consumption as fuel, as is sufficient for six months use, also as 
much provision (including bread stuff and animal food) as will be 
sufficient to sustain the defendant or defendants and his, her, or 
their family or families, from and after the time of the levy for 
the space of six months. A mechanic also is entitled to his tools, 
not exceeding the value of one hundred dollars; but his work- 
beast will be liable to seizure, if he claims the exemption of his 
tools.1. When an officer holds an execution or executions for col- 
lection, after he has made a levy, before he proceeds to sell (if he 
has levied on any of the following property), he must call upon 
two disinterested housekeepers, who, having first been duly sworn 
by said officer, faithfully to discharge the duties required of them 
must set apart and lay off as much provision (including breadstuff 
and animal food) as may be sufficient to sustain the defendants 
and families, and so much wood or stone coal, laid in for family 
consumption as fuel, as will be sufficient for six months use.? The 
exemption of provision as above, does not extend to contracts made 
‘before February 19, 1840, nor that of fuel, of one bridle, six chairs, 
one bedstead, and poultry, to any contract before March 3, 1842. 
With these exceptions, the articles enumerated cannot be seized 
on any execution, attachment for debt, or distress, or feebill, 
unless for the payment of the revenue tax or county levy. Since 
February 19, 1840, the wearing apparel of any citizen of Ken- 
tucky, who has a family to support, has not been subject to exe- 
cution. Any officer, violating this provision, or the law above 
stated as to provisions, is subject to the party injured, in such 
‘damages as a jury may award, upon a suit being brought in any 
court of competent jurisdiction.’ 
It is not enough for the defendant to show, when his workbeast 
is levied on, that it is the only one, which was not previously 
levied on by execution.* The act secures to a bona fide house- 


(1) Act of 1828, 1 Moreh. and Br’s. Dig. Act of 1845, Acts of Session of 1845, 
641; Acts of 1840-1-2, Lough. Dig, p. 30. 
234-6 ; Act of 1845, Session acts, 34,5. (3) Act of 1840, Lough. Dig. 235. 

(2) Acts of 1840, 1, 2, Lough. Dig. 235-6; (4) Faulkner y. Bradley, 2 Dana R. 141. 
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keeper, with a family, only one workbeast. If he owns more 
than one workbeast subject to the execution, he may select which 
one he will keep, yet if one of them only be within reach of the 
execution, he cannot select that one, while he retains the right to 
control another beyond reach of the execution.' It is not enough 
that the party is a bona-fide housekeeper ; he must also have a 
family.’ If an execution debtor has several articles of property, 
one of which he may elect to keep, the sheriff is not a trespasser,. 
originally, by levying on one of the articles before election is made. 
Nor does he become a trespasser, if the debtor make his election, 
unless the debtor tender to him in lieu thereof such other article 
as he might first have seized, or so much as is certainly sufficient 
to satisfy the debt or equal in vendible value to the article then 
claimed to be exempt.? 

Exempted property is not rendered subject to levy on execution 
by being mortgaged.‘ Under the laws prior to 1845, replevin could 
not be maintained for exempted property by the defendant in exe- 
cution; but in a replevin suit for such property, the officer was not 
entitled to a judgment for areturn.’ The actof February 7,1845,° 
provides that should any articles therein exempted, be levied upon 
by any officer, the defendant or defendants shall have the right to 
sue out, and maintain an action of replevin, under the laws then 
in force. 

When the creditor of an insolvent debtor had levied upon and 
sold his only workbeast, and the debtor recovered a verdict 
against him in damages for the beast, the creditor, it was held, 
could not enjoin the verdict. Whether other creditors might sub- 
ject, in equity, the verdict to the payment of their debt, was 
doubted.’ 

A purchaser on execution of a defendant’s only workhorse 
cannot hold it against a person with whom it was exchanged, al- 
though the purchaser did not know of its exemption.® 

In Indiana, the following property, when owned by any person 
having a family, or being a householder, is exempt from levy and 
sale under any execution, to wit: The necessary wearing apparel 
of such person and his family; the family bible, and schoolbooks 
used by or in the family; one cow and calf, six sheep and the 


(1) Robinson v. Myers, 3. Dana, 441. (5) Saffell v. Walsh,4 B. Mon. 93. 
(2) Prewit v. Walker, 7 J J Marsh. 332. (6) Session Acts, p. 35, 36. 
(3) McGee v. Anderson, 1 B. Mon. 187. (7) Collett v. Jones, 7 B. Mon. 586. 


(4) Collett v. Jones, 2 B. Mon. 19. (8) Paxton v. Freeman, 6 J.J. Marsh.'234, 
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wool thereof; two beds and the necessary bedding therefor ; 
household and kitchen furniture, not to exceed in value fifteen 
dollars, one chopping ax, one plow, one weeding hoe, one loom, 
one spinning wheel, one reel, and the necessary provisions to 
supply the family for two months; and also the arms and accou- 
trements required by law to be kept by such person for military- 
duty, or with which he shall have furnished himself as member of 
any military company. But the whole amount of property so ex- 
empt from execution shall in no case exceed the value of one 
hundred dollars, exclusive of such wearing apparel, bible, and 
school books, arms and accoutrements, and the two months pro- 
visions ; and in all cases the judgment debtor may claim as ex- 
empt from execution any other articles, so that the whole value 
of the property so exempted, shall not exceed one hundred and 
twenty-five dollars.' By act of January 13, 1845,’ any head ofa 
family may save, reserve, select, or exempt from execution, per- 
sonal property to the amount of one hundred and twenty-five dol- 
lars. Ifa debtor, being a head of a family, claim property levied 
on, to the extent allowed by law, as exempt, and the officer not- 
withstanding sell it, the debtor may maintain an action of tres- 
pass.’ The exemption may be claimed at any time before sale is 
made.’ 

At the common law, the sheriff could not seize or sell wearing 
apparel, actually in use, belonging to the defendant, or on his 
person; but if he had two gowns, the sheriff might take one of 
them.’ The same rule still-prevails as to the wearing apparel on 
a man’s person; if the sheriff were to strip this from his body, 
he would be a trespasser.° This is carrying out the principle as 
stated in Co. Lit. 47 a., that things in actual use cannot be dis- 
trained for rent. But, according to the common-law rule, wearing 
apparel, when not in actual use, may be seized and is distraina- 
ble for rent, as when it is not on the person, but in the course of 
being washed,’ or while the debtor and his family are in bed, al- 
though they intend to put it on in the morning, and are in the daily 
habit of wearing it.° 

This exemption of wearing apparel is general; the provisions 


(1) Rev. Sts. of Ia. 743, 1046. Sunbolf v. Alford, 3 M. and W. 254, per 
(2) Acts of 1844-5, p. 39. Parke ; B. Cowen’s Tr. 1048; 2 Camp. 
(3) Stephens v. Lawson, 7 Blackf. R. 275, R. 631. 

(4) Pate v. Swann, 7 Blackf. R. 500. (6) Cooke v. Gibbs, 3 Mass. R. 198. 


(5) Per Holt C. J., Hardistey v. Barney, (7) Baynes vy. Smith, 1 Esp. R. 206) 
Comb. 356; Vin. Abr. Execution, Qa.2; (8) Bisset v. Caldwell, 1 Esp. R. 206 n. 
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of the statutes extend in terms —that of Ohio, to each person 
who has a family — that of Indiana, to any person having a fam- 
ily or being a householder — that of Kentucky, to an actual bona 
fide housekeeper with a family. The term ‘householder’ does 
not necessarily imply that the person must own a house, or be 
residing in one at the time the execution is levied: it means 
the head, master, or person who has the charge of and provides 
for a family.' It does not apply to the subordinate members or 
inmates of the-household; the wearing apparel of an adult, residing 
with his stepmother, and transacting her business, is not within 
the exemption of the statute.? Although the defendant is resident 
of another state, his only cow is exempt.? And although his 
family is moving, yet even while it is on the road, and he is ab- 
sent in another state, his cow cannot be seized; the exemption 
continues to the master of a family, so long as its members re- 
main together as a family, and his wife cannot bind him by con- 
senting that the cow may be taken on execution.’ 

The statute of Ohio is much more favorable to the debtor than 
that of Indiana. Under the former, the value of certain of the 
articles is to be determined by two freeholders selected by the 
sheriff; under the latter, the sheriff must exercise his own judg- 
ment as to value. Should any question afterward arise under the 
clauses exempting necessary wearing apparel, &c., the debtor must 
show, affirmatively and certainly that the property was, in fact, ne- 
cessary ; it is not sufficient to show that it might be useful.’ The 
question, whether an article is necessary, is one of fact for a jury, 
and not of law.® Under the statute of New York, it has been 
decided that the yarn possessed by a householder is exempt from 
execution to a certain amount, although he did not own the sheep 
upon which grew the wool used in the manufacture of the article, 
and so also his wool is exempt, although he did not own the sheep 
on which it grew.’ The question has arisen under statutes of 
other states, whether a printing apparatus, press, &c., were tools. 
In Connecticut they were decided to be tools, if necessary for the 
upholding of life ;* in Massachusetts they were decided not to be 


(1) Woodward v. Murray, 18 Johns. R. (5) Van Sikler v. Jacobs, 14 Johns. R. 434. 
400; Bowne v. Witt, 19 Wend. R. 475. (6) Wilson v. Ellis, 1 Denio R. 462. 
(2) Bowne v. Witt, 19 Wend. R. 475. (7) Hall v. Penney, 11 Wend. 44; Brack- 
(3) Hill v. Loomis, 6 N. Hamp. 263. ett v. Watkins, 21 Wend. 68. 
(4) Woodward vy. Murray, 18 Johns. R. (8) Patten'v. Smith, 4 Conn. 450. 
400. 
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tools.' The decision in Massachusetts was owing, in a great 
measure, to the exemption of tools being, in that state, unre- 
stricted, while that of furniture was limited. The statute of In- 
diana does not exempt tools; that of Ohio exempts them only 
to the amount of fifty dollars. Cloth and trimmings put into the 
hands of a tailor to be made into clothes, necessary for a debtor, 
come within the exemption of wearing apparel.’ 

The privilege of exemption afforded by the statute, is one of 
which the debtor alone can avail himself; his bailee, from whose 
possession property exempted is taken, cannot enforce the ex- 
emption. If a party has reduced his visible property to such as 
is exempted by the statute, with intent to defraud his creditors, 
this fact may properly be submitted to a jury, where the validity 
of a levy is called in question.* 

A statute, exempting property from execution, does not affect 
executions for debts contracted before its passage.’ 


VI. WHAT PERSONAL PROPERTY MAY BE SEIZED. 


Wheat growing is a chattel, and may be levied upon under an 
execution against a defendant, who is raising it on land of another.® 
Such annual productions or fruits of the earth, as clover, timothy, 
spontaneous grasses, apples, pears, peaches, cherries, &c., are not 
personal property, but incidents to the land. Everything produced 
by annual planting, cultivation, or labor, such as corn or potatoes, 
may be sold on a fi. fa., even when growing and immature.” In 
such a case, the sheriff may wait until the wheat or other crop is 
ripe for harvest, then cut and carry it away and sellit.2 He need 
not, however, wait, unless required to do so by statute, but may 
sell before the crop is matured or severed from the ground.’ Where 
growing corn is sold, it need not be removed by the purchaser, 
until itis ripe. If left, it will not be liable to distress for rent 


(1) Buckingham vy. Billings, 13 Mass. R. (7) Parham v Thompson, 2 J. J. Marsh: 
82; Danforth v. Woodward, 10 Pick. 159: Craddock v. Riddlesbarger, 2 Dana, 


423. 205 : Thompson vy. Craigmyle, 4 B.Mon. 
(2) Richardson vy. Buswell, 10 Mete. R, 391: Penhallow vy. Dwight, 7 Mass. R. 
506; Ordway v. Wilbur, 4 Shep. 263. 34: Heardy. Fairbank, 5 Metc.R. 116: 
(3) Mickles vy. Tousley, 1 Cow. R. 114. Cilley v. Jenness,2.N. Hamp. R. 87: 


(4) Brackett v. Watkins, 21 Wend. R. 68. Austin v. Sawyer, 9 Cow. R. 39. 
(5) Quackenbush v. Danko, 1 Denio R. (8) Whipple vy. Foot, 2 Johns. 418. 

128; 8. C. 3 Denis R. 594. (9) Craddock v.Riddlesbarger, 2 Dana, 205. 
(6) Whipple v Foot. 2 Johns. 418. 
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(where distress is allowed), unless it is left for an unreasonable 
time.' A purchaser on execution of a growing crop, raised an- 
nually by labor and cultivation, acquires the right and interest of 
the defendant in execution to the crop, with the right of ingress, 
egress, and regress for the purpose of cutting and carrying it away. 
The purchaser may lawfully enter and remove the crop, provided 
it belonged, when sold, to the defendant in execution, although 
the land on which it was growing, and the crop, were held fraud- 
ulently by another person.? He does not become a trespasser 
thereby ; nor, by entering with the sheriff to levy and sell, nor by 
purchasing at the sale.‘ 

In Kentucky, by statute, approved February 22, 1834, no grow- 
ing crop of any sort or description shall, until it is severed from 
the land, be subject to be taken and sold by virtue of any execu- 
tion, on any judgment or decree founded upon any contract, duty, 
or liability, made, entered into, or incurred after the passage of the 
act. To this statute are two provisos—the first, that nothing 
therein contained, shall prevent any growing crop of corn, which 
may be upon and not severed from the land after the first day of 
October in any year, from being taken and sold upon execution 
as theretofore; the second, that this statute shall not prevent any 
interest which the defendant in execution may at any time have 
in the growing crop from passing to the purchaser under sale by 
execution, if at the time of the sale the defendant has an estate 
in the land on which the crop is growing, liable to execution, and 
that estate be taken and then sold.’ . 

Hay in a barn may be seized, and the officer may enter and re- 
move it before sale, if a removal is necessary for its security.° 

When the corn or other property of a defendant is intermixed 
with the corn or other property of a third person, so that they can- 
not be distinguished, the sheriff is not a trespasser, if he seizes 
the whole. He may hold the whole, until such third person iden- 
tifies his goods, and demands a redelivery.’ The sheriff must do 


— 


(1) Peacock y. Purvis, 2 Brod. and Bing, 
362: Hartwell vy. Bissell, 17 Johns. R. 
128: Craddock v. Riddlesbarger, 2 Dana 
210. 

(2) Stewart vy Doughty, 9 Johns. R. 112: 
Shepard v Philbrick, 2 Denio R. 174. 

(3) Thompson v. Craigmyle, 4 B. Mon. 391. 

(4) Parham v. Thompson, 2 J. J. Marsh. 
159, 


(5) Moreh. and Brs. Dig. 657. 

(6) Barrett v. White, 3 N. H. R. 2104; 
Campbell v. Johnson, 11 Mass. 184; Mer- 
rill v. Sawyer, 8 Pick. 397 ; Sanderson v. 
Edwards, 16 Pick.144. 

(7) Lewis vy. Whittemore, 5 N. H. R. 364 ; 
Shumway v. Rutter, 8 Pick. 443 ; Bond 
y. Ward, 7 Mass. 123. 
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all in his power to separate the goods, and if such third person 
points out his goods to the officer and demands them, the officer 
is liable if he proceeds to sell the whole.’ 

A sheriff may levy on emblements of a tenant, which would go 
to his executors in case of his death. These are corn sown by the 
tenant, roots set by him, hops planted from old roots, hemp, flax 
or other thing of an annual profit.2 But things which give no 
annual profit are not emblements, as if he sow the land with 
acorns, or plant elm, oak, ash or other trees ; nor are things, which 
proceed annually of themselves, without the labor of men, as 
grass, though improved by the labor and industry of the lessee.’ 
The tenant is only entitled to that species of product which grows 
by the industry and manurance of man, and to one crop only of 
that product, and to a crop of that species only which ordinarily 
repays the laborer by which it is produced, within the year within 
which that labor is bestowed.4 The doctrine of emblements is 
founded on the uncertainty of the termination of the tenant’s es- 
tate. Where his lease is for a time certain, he is not entitled to 
emblements.° 

A crop of corn put in years after the death of the ancestor is 
not emblements, nor subject to levy on an execution against the 
administrators.° 

It may be stated, notwithstanding some early doubts upon the 
subject,’ as established in England, that money in the possession 
of a defendant may be taken on a /i. fa., if it can be done without 
violence? In Turner v. Fendall,° the supreme court of the Uni- 
ted States, at December term, 1801, considered this question par- 
ticularly, and arrived at the conclusion, that money, while in the 
possession of the defendant, may be seized, and, that the quaint 
reason, formerly given for a contrary rule, that money could not 
be sold, was not a good one, since the argument “that the means 
of converting the thing into money need not be used, can be no 
adequate reason for refusing to take the very article, to produce 
which is the sole object of the execution.” Such is now the well 


(1) Shumway v. Rutter, 8 Pick. 443. (7) See Doug. 531 ; 9 East. R. 48. 

(2) Com. Dig. Biens. G. 1. (8) Rex v. Webb, 2 Show. 166; Dalt. Shff. 
(3) Com. Dig. Biens. G.1 ; Co. Litt. 55 a. 145; Bac. Abr. Tit. Execution ec. 4; 2 
(4) Graves vy. Weld, 5 Barn. and Adol. 52, Tidd’s Pr. 917; Armistead y. Philpot, 
(5) Whitmarsh v. Cutting, 10 Johns. R. 360, Doug. 231. 

(6) Green v. Cutright, Wright R. 738. (9) 1 Cranch R.117. 
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settled rule in the United States.! The sale of the money need 
not take place.’ 

The rule just stated, was not extended in England’ to bank- 
notes, which have been usually considered as choses in action 
merely, and, in England, they could not be taken on execution.’ 
In Massachusetts, also, although specie may be seized, and at- 
tached,‘ no express decision has been made, as to banknotes.! 
In New York, it is said, that bankbills are treated, civiliter, as 
money, and it was there decided, as early as 1815, that they might 
be seized on execution, or attached.© The same rule prevails in 
New Hampshire,’ and it may be said, that, in general, throughout 
the United States, money, whether in specie or banknotes, may 
be taken on execution, if found in the possession of the debtor, or 
capable of being identified as his property. If handed to the of- 
ficer, by the defendant in execution, though only for examination, 
the officer may keep it, and apply it to the payment of an execu- 
tion in his hands.°® 

In Indiana, it is expressly enacted that, upon execution against 
the property of a judgment debtor, the officer may levy upon any 
current gold or silver coin, or current banknotes, belonging to 
such judgment debtor, and may pay and return the same, as so 
much money collected, without, exposing the same to sale. Also, 
that the officer may levy upon, and sell, as other personal estate, 
any bills, or other evidences of debt, issued by any moneyed cor- 
poration, or bank, or by this state, or the government of the Uni- 
ted States, and circulated as money, which belongs to the judg- 
ment debtor.!? In Ohio and Kentucky, there is no statutory pro- 
vison on this subject. 

A different question from the one just discussed is presented, 
where an officer, has in his hands money of the defendant in exe- 
cution, which he has collected for him under another execution, 


(1) Williams v. Rogers, 5 Johns R. 163: (5) Thompson v. Brown, 17 Pick. R. 462. 
Doyle v. Sleeper, 1 Dana R. 535 ; Handy (6) Handy v. Dobbin, 12 Johns R. 220; 
vy. Dobbin, 12 Johns. R. 220; Holmes vy: Holmes v. Nuncaster, 12 Johns. R. 395. 
Nuncaster, 12 Johns. R. 395; 6H. and (7) Spencer vy. Blaisdell, 4 N. Hamp. R 
J. 264; Prentiss v. Bliss, 4 Verm. 513: 1 198. 

Root 216 ; Sheldon v. Root, 16 Pick. 567, (8) Chane v. Freese, 1 Harr. 305; Rogers 
(2) 16 Pick. 567. vy. Bullen, 1 R. M. Charlt. 196; Dolby v. 
(3) Francis v. Nash, Rep. temp. Hard- Mullins, 3 Humph. 437. 

wicke 53 ; 2 Tidd’s Pr. 917; Bac. Abr. (9) Holmes v. Nuncaster, 12 Johns. R.375. 

Exe. c. 4; Com. Dig. Execution c. 4, (10) Rev. Sts. of Ia. 744. 

(4) Sheldon v. Root, 16 Pick. 567. 
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in which the debtor was plaintiff. In Armistead v. Philpot,’ a rule 
was applied for, against the sheriff, to show cause why he should 
not retain the money in his hands to satisfy an execution against 
said defendant in execution, who was plaintiff in the case in which 
the money was collected. The rule was opposed only, so far as 
that the attorney’s bill, in the cause in which the money had been 
levied, should be paid in the first place, and it was granted, with 
this qualification. But, in subsequent cases,? the rule was re- 
fused. 

In Turner v. Fendall, the court held, that the creditor had not 
such a legal property in the specific pieces of money, levied for 
him, and in the hands of the sheriff, as to authorize that officer to 
take those pieces in execution as the goods and chattels of the 
creditor. It has accordingly been generally decided, that money 
in the hands of the sheriff, collected on execution, and not paid 
over to the creditor, cannot be levied upon, under an execution 
against such creditor, or attached.‘ 

In England, it was enacted by stat. 1 and 2, Vict. c. 110, s. 12, that 
the sheriff may and shall seize, and take under a fi. fa. any money 
or banknotes belonging to the person against whose effects such 
writ issued. But it was decided, even under this statute, that 
money in the hands of the sheriff, collected for the person, under 
another execution, could not be seized, but that the statute applied 
only to money set apart and earmarked, which was the property 
specifically of the party.’ 

It is said, in Kentucky, that an execution does not operate as a 
lien on money at the common law, and as it is the common circu- 
lating medium, cannot be identified, and loses its individuality by 
use and circulation, a creditor cannot pursue it in the hands of a 
stranger.° 

Negotiable promissory notes, or other choses in action, cannot be 


(1) Doug. 231. Scam. 452; Dawson vy. Holcomb, 1 Ohio 
(2° Fieldhouse v. Croft, 4 East. R. 510; R. 275 ; First v. Miller, 4 Bibb R. 311; 
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seized on execution.' Nor can private papers and account 
books.? Nor bank shares, or shares in a public library.’ Nor 
public stocks, or stocks of incorporated institutions. Nor deeds 
or writings.' 

Dalton, in his work on Sheriffs, and Comyn, in his Digest, exe- 
cution c. 4, enumerate goods pawned, or gaged for debt, goods 
demised, or let for years, and goods distrained, as not seizable on 
execution. It is undoubtedly true, that goods pawned or gaged 
for debt cannot be taken on an execution against the pawnor, un- 
til the money is paid, or tendered, to the pawnee.° The pledgee 
has a special property, and is not bound to give it up, until his in- 
cumbrance is discharged.’ It has sometimes been said, that the 
property can be sold, subject to the right of the pawnee,’ but the 
right to sell, it would seem, must be coextensive only with the 
right to seize. The creditor may go into equity to redeem the in- 
cumbrance, or he may pay it or tender its amount and then seize. 

Goods mortgaged cannot be seized on an execution against the 
mortgagor, since the property vests in the mortgagee, subject to 
be divested on performance of the condition.’ In New York, it 
was held, that a mortgagor of goods in possession, and having 
the right of possession for a time certain, has an interest, which 
may be the subject of a sale on execution.'® But a bill of sale, or 
assignment of goods to another, to secure him as surety, with a 
clause declaring that, in case that other is made liable, he may 
sell, and shall account for the proceeds, was held to be a mortgage, 
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and it was decided, that, after forfeiture, the goods could not be 
seized as the property of the mortgagor, though in his possession.' 

In Ohio, no statutory provision has been passed in reference to 
goods mortgaged, pledged, etc., being seizable on execution. In 
Indiana, it is expressly enacted, that, when goods or chattels shall 
be pledged, assigned, or mortgaged for the payment of money, or 
the performance of any contract or agreement, the right and in- 
terest in such goods or chattels of the person making such pledge, 
assignment, or mortgage may be sold on execution against him; 
and the purchaser shall acquire all the right and interest of such 
person, and shall be entitled to the possession of such goods and 
chattels, on complying with the terms and conditions of such 
pledge, assignment, or mortgage.?_ Under the revised statutes of 
New York, which have removed the common-law disability of the 
sheriff to seize goods in pledge, the right of a pledgor in goods 
cannot be sold, unless the goods are in sight of the purchasers, 
and after the sale by the sheriff, the pledgee is entitled to the cus- 
tody of the goods.’ 

In Kentucky, when personal estate is held or covered by mort- 
gage, deed of trust, or other incumbrance, all the right, title, and 
interest, legal or equitable, which the mortgagor or grantor has in 
said estate, is subject to be levied upon and sold by execution, in 
the same manner as such property might have been sold, if no 
such incumbrance had existed, and the purchaser takes it, subject 
to such incumbrance, and may pay off and discharge such incum- 
brance, and thereby perfect his title thereto, in the same manner 
as the grantor, mortgagor, or other person having an equity of re- 
demption therein might do.’ 

In Kentucky, when the sheriff levies on the mortgagor’s interest 
in goods, he has a right to the possession of the goods.’ If he 
acknowledges the mortgage, the mortgagee cannot maintain an 
action of replevin against him.’ Until after an illegal sale, or 
some tortious act making the officer a trespasser ab initio, the 
mortgagee has no right to divest the officer of the possession, 
although the officer express his determination to disregard the 
mortgage.’ If at the sale the equity of redemption only is sold, 
the mortgagee will be entitled to restitution from the sheriff. If 
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the absolute title is sold, he may maintain replevin for the goods 
either against the sheriff or purchaser,' or he may maintain tro- 
ver against the sheriff? An illegal sale may suffice to prove the 
officer a trespasser ab initio. 

Goods leased for years cannot be seized on execution against 
the lessor, during the term.‘ It has been said, that a sale may be 
made, subject to the interest of the lessee ; but this may well be 
doubted. 

Goods, subject to a lien, cannot be seized on execution against 
the owner thereof, unless the amount of such lien is discharged. 
The party having a lien, is not bound to take the property as his 
own and thus become the purchaser and account for the surplus 
value, nor is he bound to deliver up the property, unless his lien 
is discharged. In Moore v. Hitchcock,’ property, subject to 
the lien of a brickmaker, was sold in execution, and the brick- 
maker recovered in trover the value of his lien. As to the 
right to sell, this is not an authority, since no question was made 
as to that right. In Wheeler v. McFarland,’ the right to sell 
goods subject to a lien, was admitted, but that admission was 
obiter dictum, since the lien was for more than the value of the 
goods, and the lienholder succeeded in his action of replevin. 

Horses left with an innkeeper by a neighbor, merely to be fed 
and kept, are liable to execution as the property of the neighbor 
who so left them. The innkeeper has no lien upon them.° 

If goods are bailed for hire for a specified time, they cannot be 
seized, during the term of the bailment, as goods of the bailor.® 
But it was held in Kentucky that a slave, the property of one 
man, but in the possession of another, merely as bailee and without 
claim of title, was liable to execution for the debt of the bailor, 
even though suit had been brought to recover the possession." 

The interest in goods of a gratuitous bailee cannot be seized on 
execution against him, or attached.'! A loan, to be turned into a 
sale, on compliance with certain conditions, does not vest a title 
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in the bailee, which can be levied upon under execution against 
him.! 

The interest of a bailee of goods for hire for a specified time 
may be seized on execution.? Thus the sheriff may seize all the 
interest of a party, to whom goods are lent for a term not expired. 
It is then the duty of the owner to give the sheriff a special notice, 
stating the nature of the defendant’s interest. If afterward the 
sheriff sells the entire property of the goods, an acton on the case, 
but not trover or trespass, lies against him. Such action can only 
be maintained, where he has actually made a sale.’ 

In Johnson v. Miller, Hutchinson & Co., being indebted to the 
plaintiff, entered into an agreement with him, by which he agreed 
fully to stock the Cleveland City Mills with wheat, to a certain 
date ; the wheat to be purchased by them, in connection with 
plaintiff’s agent. The wheat was to be converted into flour at 
the Cleveland City Mills, and the proceeds of sale were to go into 
the hands of the plaintiff or his agent. The plaintiff was to re- 
ceive two and a half per cent. on all sales, except the flour retailed 
at the mills. On the expiration of the contract, the proceeds of the 
sale of flour were to be applied; Ist, to repay for wheat pur- 
chased; 2d, to liquidate the balance due the plaintiff; 3d, the 
balance to be paid the Hutchinsons. The plaintiff furnished an 
amount of funds greater than was repaid him, and wheat pur- 
chased under the contract was levied upon under an execution 
against some of the members of the firm of Hutchinson & Co. 
It was held, that this was not a contract of partnership — that 
Hutchinson & Co. were simply bailees of the wheat, and had no 
legal possessory right to the wheat, subject to levy, and the plain- 
tiff might replevy the wheat, which had been seized by the sheriff. 

The sheriff may levy upon a term of years belonging to the de- 
fendant as a chattel,° or upon a lessee’s interest in goods.° The 
interest of the lessor cannot be affected by a sale on an execution 
against the lessee. The purchaser takes the interest of the lessee, 
until the expiration of the lease, and then the property reverts to 
the original owner. Hence it was held in New York, that the les- 
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sor cannot, during the term, sue the sheriff in trover although he 
sell the goods absolutely, after notice that the defendant is lessee 
only: that if the sheriff had destroyed the goods, or injured the 
reversionary interest, the case might have been different.! 

If a forfeiture has occurred, by which the title of the goods is 
revested in the lessor, the lessee has no interest, which can be 
seized on execution, and the lessor may maintain trover against 
the officer.? 

Goods, which a defendant holds by virtue of a lien only, for in- 
stance as consignee or pawnee, cannot be levied on under execu- 
tion against him.’ 

Goods mortgaged may be seized under execution against the 
mortgagee, after forfeiture.‘ 

The interest which can be sold on execution, is a legal interest. 
A mere equitable interest in a term of years cannot be seized 
under a fi. fa.5 The resulting trust or residuary interest in goods 
after an assignment for the benefit of creditors, cannot be seized 
or sold under execution.® 

Property, once levied upon, cannot be seized upon another ex- 
ecution, in the hands of a different officer.’ 

In the supreme court of the United States, the property has 
been held to be exempt from a second execution, although it has 
been delivered on a delivery bond under the first,’ but not, if it is 
delivered on a forthcoming bond, which has the force of a judg- 
ment and supersedes the first levy.° 

Personal property attached, under a proceeding in attachment 
in chancery in Kentucky, is in the custody of the law, and cannot 
be levied on, seized, or sold under an execution.!° The execution 
of a bond for the delivery of property attached by the chancellor 
does not release it so as to make it subject to execution." 

Property levied upon under a fi. fa. and taken out of the sher- 
iff’s hands by writ of replevin, is not thereby released in Kentucky 
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from the levy, and such property cannot be levied on by another 
officer, either while in the possession of the sheriff or of the party 
who obtained possession by the writ of replevin.' Deputies of 
the same sheriff constitute but one officer. Buta sheriff, whose 
term of office has expired, and a sheriff who has succeeded him, 
are different officers. The latter cannot levy on goods in the pos- 
session of the former, or of one, who has obtained possession of 
them under a writ of replevin, a judgment for restitution having 
been entered in the replevin case. A conventional arrangement 
between the old sheriff and the new, might be made, in a case 
like this, for the benefit of the junior execution, but, strictt juris, 
the new sheriff has no right to interfere in the matter without the 
consent of the old.’ 

A lease for lives, except perhaps a lease pur autre vie cannot 
be levied upon as a chattel, but must be levied upon and sold as 
lands and tenements.’ 

It has been held in England, that the sheriff may seize an an- 
nuity charged upon lands, and which is grantable over and vendi- 
ble.*. But it is doubtful whether he can seize an annuity, which 
charges the person only.’ 

The sheriff may execute an assignment of a term of years or 
annuity seized by him under his seal of office to the purchasers.® 
If upon sale, the sheriff sell “all the right, title, and interest” of 
the defendant in a term of years, the sale is good, for the sheriff 
cannot have precise knowledge of the certainty of the beginning 
and the certainty of the end thereof; but if he takes upon him to 
recite the term, and misrecites it, and sells the same term, the sale 
is insufficient.’ It is sufficient for him to state “that the defen- 
dant is possessed of a term of years yet to come and unexpired,” 
and to assign all his interest therein generally? 

The assignee of the sheriff, if he can peaceably obtain posses- 
sion, may do so, without bringing an’ ejectment.? But the sheriff 
cannot turn the tenant in possession out in order to give posses- 
sion, unless perhaps where the defendant is himself in possession." 
The purchaser must resort to his action of ejectment. 
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A sheriff may seize and sell, on execution against the patentee, 
the complete materials of a patented machine, while such machine 
is fit for operation. Such sale does not render the sheriff liable to 
an action for the infringement of the patent right.!. But the ques- 
tion seems to be undetermined, whether such a sale transfers to 
the purchaser the right which the debtor had to use the machine, 
under the authority and right of the debtor, as patentee or his as- 
signee, or having a license from the proprietor of the patent. 
Where the debtor has a general, unconditional, unrestricted right, 
to use machines or to sell them for use, it has been thought most 
equitable to consider the privilege as passing.2 The purchaser 
must act at his peril in the use he makes of the machine, but in 
no respect can the officer be responsible for his conduct.’ 

The incorporeal right to print an unpublished manuscript can- 
not be seized on execution or transferred by a sale on execution. 
The manuscript itself may possibly be taken in execution, but the 
transfer of the manuscript does not alone carry with it a convey- 
ance of the authority to print and publish.t| When a book is pub- 
lished, the property of it may be seized and sold. 

The goods of an intestate or testator cannot be seized for the 
personal debt of the executor or administrator.’ 

In general, unless an administrator or executor is shown to have 
been guilty of waste, negligence, maladministration, or other act, 
so as to make himself personally liable, execution upon a judg- 
ment against him as such administrator or executor, runs against 
the assets of the estate in his hands unadministered,® or in Indi- 
ana, against the assets in his hands or assets when they may come 
into his hands to be administered.’ Under such an execution the 
personal property belonging to the executor or administrator per- 
sonally cannot. be seized, nor can the lands of the deceased be 
bound or sold upon the judgment rendered against the executor 
or administrator.* 

If any such execution is returned unsatisfied, in Ohio, or, in 
Indiana, that there are no assets in the hands of such executor or 
administrator to be found, the plaintiff may have a scire facias 
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against such executor or administrator, alleging waste; if waste 
is established, he is liable personally, and execution issues, to be 
levied out of his own estate.' In those states, as well as in Ken- 
tucky, the individual estate of the executor or administrator is 
liable upon execution on a judgment, for a devastavit.’ 

A stagecoach may be seized, although it is just about to depart, 
or has just arrived.’ 

If a party be in possession of goods, apparently the property of 
a debtor, the sheriff who has a fiert facias to execute, is bound to 
inquire whether the party in possession is so bona fide. If goods 
are fraudulently held under a prior execution, the sheriff is bound 
to levy upon them.‘ He is not bound to levy on goods seized un- 
der a former execution, unless it is fraudulent,> or unless the for- 
mer is returned “nulla dona.’’® 

The sheriff has no right to seize goods in the hands of the de- 
fendant, which he has obtained by a fraud vitiating his title, as 
for instance, with a preconceived design not to pay for them,’ or 
by false and fraudulent representations. Goods obtained by 
fraud in the sale, as by false representations, may be reclaimed 
by the vendor.’ Butif he does anything to affirm the sale, after a 
full knowledge of the facts, especially if he suffers considerable 
time to elapse, or if others are induced by his affrmance to act, 
he will not be entitled to disaffirm the sale. Nor can he do it, as 
against a purchaser for a valuable consideration, without notice; 
or one, who, without notice, has advanced upon the goods, con- 
signed to him, their full value. He may, as against the fraudu- 
lent vendee, his agent, or trustee, or one who has purchased with 
notice sufficient to put him on inquiry, or a mere volunteer.!° 
Such goods differ from stolen goods, or goods pledged by a factor 
authorized to sell them. Of these no title can be communicated 
to a purchaser.'' The fraud, which vitiates the sale, may be either 
a fraudulent representation of solvency, or a preconceived design 
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not to pay.' If the vendee had a reasonable expectation of pay- 
ing for the goods, the sale is complete.? It would seem that an 
assignee for benefit of creditors, under an assignment, releasing 
the debtor, is an assignee for value.’ 

An assignment of goods to a person, who has no possession of 
them, does not remove them beyond the reach of an attachment 
or execution, unless notice of such assignment is given before 
seizure to the person in whose hands they are, or to the creditor.‘ 

Where the defendant’s goods have been sold fraudulently, they 
may be seized in the hands of the original vendee, but not in the 
hands of a second bona fide purchaser for valuable consideration. 
Among the chief badges of fraud are said to be the making the 
grant or conveyance at an unseasonable hour, or in private, — 
false dating, or if the instrument be to secure an unliquidated de- 
mand, or to secure a larger sum than is actually due, or if the 
grantor suppress any evidence by which the intent of the grant 
or conveyance may be elucidated.’ 

On a sale or mortgage of personal property, a continuance of 
possession by the vendor, or mortgagor, is only prima facie evi- 
dence of fraud, which may be explained away, or rebutted, by 
showing that such possession was honest and fair.® 

But it has been held in Ohio, that a continuance of possession 
by a mortgagor, with a power of disposition and sale, either ex- 
press or implied, renders a mortgage void as against subsequent 
purchasers and creditors.’ 

In Ohio, every mortgage or conveyance, intended to operate as 
a mortgage of goods and chattels, made after April 1, 1846, which 
is not accompanied by an immediate delivery, and followed by an 
actual and continued change of possession of the things mort- 
gaged, is absolutely void, as against the creditors of the mortgagor 
and as against subsequent purchasers and mortgagees in good 
faith, unless the mortgage or a true copy thereof is deposited as 
required by act of February 24, 1846. By this act, the instru- 
ment must be deposited, if the mortgagor is a resident in the 
state, with the clerk of the township, where the mortgagor resides 
at the time of the execution of the mortgage, or with the recorder 
of the county, if his office is kept in the township. If the mort- 
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gagor is not a resident of the state, it must be deposited with the 
clerk of the township where the property mortgaged is at the time 
of the execution of the mortgage, or with the recorder of the 
county, if his office is kept in the township. The deposit avails 
for a year and no longer, unless, within thirty days before the ex- 
piration of the year, a true copy is again filed, with a statement 
of the interest of the mortgagee in the property at that time. 
This must be filed in the office in the township where the mort- 
gagor then resides, or if a nonresident in the state, where the 
property then is.’ 

In Indiana, no assignment of goods and chattels, by way of 
mortgage or security or upon any condition whatever, is valid 
against any other person than the parties thereto, where the pos- 
session of such goods and chattels is not delivered to the mort- 
gagee or assignee and retained by him, unless such assignment 
is proved or acknowledged as deeds of conveyance, and recorded 
in the recorder’s office of the county where the mortgagor or as- 
signor resides, within ten days after the execution thereof. It is 
considered as recorded, from the time it is left at the proper recor- 
der’s office for that purpose. This provision does not extend, in 
Indiana, to defeat any contract of bottomry or respondentia, nor 
any transfer, assignment, or hypothecation of any ship, vessel, or 
goods abroad, if the mortgagee shall take possession of such ship, 
vessel or goods, as soon as may be, after the arrival thereof within 
the jurisdiction of the State of Indiana.’ 

In Kentucky, no mortgage or deed of trust of personal property, 
takes effect, until it has been duly acknowledged or proven, and 
actually lodged for record with the clerk of the county court of 
the county where the property therein conveyed or the greater 
part thereof lies.’ The same rule prevails, whether the mort- 
gage is on an equitable or legal title.* This does not require an 
agreement whereby property is pledged to be recorded,’ nor a deed 
evidencing a conditional sale. The delivery of the goods or 
slaves mortgaged, does not dispense, in Kentucky, with the neces- 
sity of lodging the mortgage for record.’ 

The question often arises upon levies under execution as to 
when the title to goods vests as between vendor and vendee, but 
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its consideration belongs more properly to a work upon sales of 
personal property. In Hollingsworth v. Bates,’ A being indebted 
to B; agreed to sell him a horse for $45 00 or such sum as C should 
determine. The horse, being delivered, was held to be no longer 
subject to execution as the horse of A; although C refused to fix 
the price. 

By the common law, the husband is liable for the debts of the 
wife contracted before marriage, and all her personal property in 
possession vests in him. On an execution against the husband, 
a term of years vested in the wife before marriage may be seized 
with or without his assent.? 

Goods bona fide vested in trustees for the benefit of the wife, 
under a settlement made before marriage, cannot be seized on an 
execution against the husband. 

Where the sheriff on an execution against A, went to the house 
where A lived and seized on goods therein, which proved to be the 
goods of a woman, who was not A’s wife, but cohabited with him, 
assumed his name, and represented herself to be his wife, it was 
held that the levy was not good,‘ and that the woman might main- 
tain trover, and recover the value of the goods, although it ex- 
ceeded the price for which they were sold.’ 

Many of the states have, by legislative enactment, materially 
changed the rights of married women, and the liability of their 
property as it existed by the common law. 

In Ohio, by the act of February 28, 1846,° no interest of a hus- 
band in any chose in action, demand, legacy or bequest of his 
wife, is liable to be taken, by any process at law or chancery, for 
the payment of his debt, unless such husband has reduced the 
same to possession, so as, by the rules of law, to have become the 
owner thereof in his marital rights. The same act provides, that 
all articles of furniture and household goods, which a wife shall 
have brought with her at marriage, or which shall have come to 
her by bequest, or gift, or which shall have been, after marriage, pur- 
chased with her separate money or other property, shall be ex- 
empt from liability for the debts of her husband, during the life of 
the wife, and during the life of any heir of her body. This act 
contains a proviso, that the act shall not affect or alter the rights 
or remedies of parties under contracts made, or as to debts con- 
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tracted during marriage, before the 4th day of July, A. D., 1846. 
The amendatory act of February 5, 1847,! extended the exemp- 
tion, notwithstanding the proviso, to all property of the wife, 
coming within the meaning of the above act, which was ac- 
quired in any way contemplated by said act, subsequent to the 
taking effect of said act, to wit, the fourth day of July, 1846. It 
may be doubted, whether the amendatory act can so far have a 
retrospective effect as to exempt from process on prior debts or 
contracts, any interest of the husband in property acquired by the 
wife prior to February 5, A. D., 1847, the time of passing the 
amendatory act. 

In Kentucky, any married woman, whose husband has aban- 
doned her, and lives separate and apart from her, since February 
7, 1848, has, holds and enjoys, for her own use any property, real, 
personal, or mixed, which she may acquire by gift, will, descent 
or devise, or which she may acquire by her own labor, or other- 
wise; and the same is not liable to the debts of the husband, nor 
subject to his control or disposition, in any manner whatever.’ 
By act of February 23, 1846,° the slaves of a married woman are 
declared to be real estate so as not to be liable for her husband’s 
debts, but they are liable for her debts before marriage, and for all 
debts by her and her husband, contracted or created jointly, in 
writing, for necessaries furnished her or any member of her fam- 
ily. By the same law, the estate and property of the husband is 
declared not to be subject to the payment of any contracts, debts, 
liabilities, damages, or debts, incurred by the wife prior to 
marriage. 

On an execution against partners, the whole of the partnership 
property, or as much as is necessary to satisfy the judgment, may 
be seized. The separate property of each or any one of the 
partners also may be seized. To this an exception is made in 
Ohio, where the judgment has been against a company or asso- 
ciation of persons, by its usual and ordinary firm or company 
name only, Executions upon such a judgment operate only on 
the partnership property, the individual property of the partners 
must be reached by bill in chancery.‘ 

The plaintiff in a judgment against several defendants may 
direct the sheriff, to whom the execution is delivered, to levy on 
the property of all or either of the defendants; and the court will 


(1) Vol. XLV, O. L. 23. (3) Session Acts, p. 42. 
(2) Session Acts of 1842-3, p. 19. (4) Vol. XLIV, O. L. 66. 
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not look into the equities between the defendants to control such 
direction.'. The sheriff may, when not controlled by the plaintiff, 
proceed against the property of all of the defendants; he is not 
bound to exhaust first the property of any one of the defendants.” 
Or he may, at his discretion, levy on the property of one only. 
He is not bound to levy upon the property of the debtors in equal 
parts, or to marshal the assets subject to his control.’ When cor- 
rectly informed as to the equities between the defendants, he may 
regard them, and act accordingly, so far as he can, without incon- 
venience, and consistently with the rights of all parties.’ 

Where a judgment is paid by one of two judgment debtors, or 
satisfied by sale of his property, no execution can issue thereon 
for the benefit of such debtor against the other defendant, for a 
moiety of the debt. He must resort to a separate suit against his 
codebtor.* 

The sheriff has the right to seize the whole of personal property 
owned by a judgment debtor and others, as tenants in common, 
under an execution against such judgment debtor. He may sell 
the interest of that judgment debtor, and deliver the whole to the 
purchaser. The purchaser acquires no more than the interest of 
the judgment-debtor, and becomes tenant in common with the 
others.’ If the officer sells the interest of the other cotenants, 
he becomes a trespasser as it respects their share of the proper- 
ty.2 He does not, however, become such, by seizing the property 
on an attachment.® 

It has been a vexed question, as to what course the sheriff 
should pursue on an execution against one, who is a member 
of a partnership, when the same is to be levied on the part- 
nership property. It may be stated as the rule upon this sub- 
ject, that the sheriff may seize the whole of the partnership 
effects, or of so much as is necessary to satisfy the execution; he 
must not seize a moiety of the goods, for if he were to sell that, 
the other partner would have a right to a moiety of that moiety.” 


(1) Godfrey v. Gibbons, 22 Wend. 569. (8) Ibid; Ladd vy. Hill,4 Vermont R. 164; 

(2) Elliott vy. Elmore, 16 Ohio R. 29. Weld v. Oliver, 21 Pick. 559. 

(3) Parker v. Dennie, 6 Pick. R. 227; (9) Heald v. Sargent, 15 Vermont, R. 
Faris v. Banton, 6 J. J. Marsh. 238. 509. 


(4) Faris v. Banton, 6 J. J. Marsh. 238. (10) 1 Salk. 392; Mersereau vy. Norton, 15 

(5) Hammatt v. Wyman, 9 Mass. 138; Johns. R. 180: Phillips v. Cook, 24 
Brackett vy. Winslow, 17 Mass. R. 153. Wend. 389: Birdseye v. Ray, 4 Hill, 

(6) Pettingill v. Bartlett, 1 N. Hamp. R. 158: Walsh'v. Adams, 3 Denio R. 125: 

87; Lathrop v. Arnold, 25 Maine R.136. Burgess v. Atkins, 5 Blackf. R. 338. 

(7) Ibid. 


238 WHAT PERSONAL PROPERTY MAY BE SEIZED. 


He cannot, however, sell the entire property; by doing so, he 
would make himself liable in an action of trespass or trover.’ 
He must sell the share or interest of the defendant in the effects.? 
In Kentucky, it has been held, that the debtor partner’s interest in 
each article, if the goods are divisible, must be sold separately.’ 

The purchaser at the sale by the sheriff, becomes tenant in 
common with the other partner. The other partner cannot main- 
tain trespass, trover, or replevin against the purchaser, who takes 
possession of the property, nor against the sheriff, who, before the 
sale, removes it to a place of safe deposit.‘ The sheriff is 
justified in delivering possession, at least under the sanction 
of a court, qualified to direct him.’ A delivery is no ground 
for quashing the sale,® nor will a delivery of the whole, against 
the will of the other partner, subject the sheriff to an ac- 
tion of trespass at the suit of the other partner or his assignees.” 

The purchaser stands in the place of the debtor, and holds the 
same interest in the joint concern, which he held. He takes, 
subject to an account between the partners and to the equitable 
claims of the creditors of the firm. He acquires only the share 
of the judgment debtor in the surplus, after all demands against 
the firm, including those of the other partners individually, have 
been paid.° 

An action for a false return will not be sustained against a 
sheriff, who omits to levy on partnership property under a writ 
against an individual partner, if there is no surplus, belonging to 
such partner, after paying partnership debts,’ as where the whole 
of the property is sold on a fi. fa. against the partners." 

It has been decided in Ohio that a court of chancery may, after 
a levy on partnership property, upon an execution against one 
partner, interfere in favor of judgment creditors of the partner- 
ship, of the judgment debtor, or of the other partners, to enjoin 


(1) Waddell v. Cood, 2 Hill. R.47: Mel- (6) 8 Dana, 287. 


ville v. Brown, 15 Mass. R. 82: 3 Denio, 
125. 

(2) Holmes vy. Mentze, 4 Ad. & El. 127 ; 
King v. Sanderson, 1 Wightwick, 50; 
Wilson v. Corine, 2 Johns. R. 281; 16 
Johns. R. 102; 21 Wend. 605; 23 Wend. 
606. 

(3) Aldrich vy. Wallace, 8 Dana, 287. 

(4) Scrugham v. Carter, 12 Wend. 131 ; 
15 Johns. R. 180. 

(5) 24 Wend. 389 ; 3 Denio 125. 


(7) 24 Wend. 389 ; 3 Denio 125; 2 Ver’t 
R. 120 ; 10 Id. 165 ; 12 Id. 686. 

(8) Place v. Sweetzer, 16 Ohio R. 142; 
Burgess vy. Atkins, 5 Blackf. R. 338; 
Cowp. 449 ; 17 Ves. 194; 1 Sim. 376 ; 
2 Ves. and Bea. 299 ; 24 Wend. 389 ; 3 
Denio R. 125; 10 Conn. R. 37. 

(9) Dunham v. Murdock, 2 Wend. R. 553; 
Pierce v. Jackson, 6 Mass. 242; 11 Mass. 
242 ; 9 Greenl. 28; 5 N. Hamp. R. 189. 

(10) 2 Wend R. 553. 
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the sale by the sheriff, until an account has been taken, and the 
share of the judgment debtor in the partnership property ascer- 
tained.'. This is going farther than former decisions, according to 
which equity would not interfere, until after the sale had taken 
place, to compel an account between the vendee and other part- 
ners, or creditors.” 

If A. and B. are partners, and the sheriff seize the joint effects 
on an execution against A., he cannot afterward return nulla 
bona to an execution against B., and if he does, he is liable for a 
false return,? unless B. had in reality no share in a surplus, after 
payment of debts. 

A shop, placed on the land of another with his permission, and 
not permanently affixed to the land, is a chattel, which may be 
seized on execution against the person who placed it there. If 
the defendant is a tenant at will, having not only aright in the 
soil covered by the building, but also a right of ingress and egress 
over another’s close, to and from the highway, he might have re- 
moved the shop, and the purchaser may therefore justify an entry 
on the soil to remove the building, although the sheriff, who levied 
the execution, was only sheriff de facto. It has likewise been 
held, that a bathing house, erected on piles driven into the bed of 
a navigable river below high-water mark, may be levied on as 
personal property.’ The question as to what are fixtures will be 
found fully discussed in the next chapter. 

On an execution against a corporation, its estate, real and per- 
sonal, may be levied upon and sold, in like manner as the estate 
of an individual. 

A judgment against a county may, in like manner, be levied 
upon its property, unless a different provision is made by statute.° 

If a turnpike or railroad company hold an estate in fee simple 
in lands, they may be seized upon an execution against it.’ If 
they acquire only an easement in the land, over which the road 
runs, it cannot be sold. The franchise of the road cannot be sold 


(1) Place v. Sweetzer, 16 Ohio R. 142. (6) Lyell v. St. Clair Co., 3 McLean R. 580, 
(2) 3 Bos. and Pul. 288, 289; 2Johns. R. (7) State v. Rives, 5 Ired. Law R. 307: Ar- 
981; 4 Johns. Chy. R. 222; 5 Johns, thur vy. Commercial and Railroad Bank of 


Chy. R. 428. Vicksburg, 9 Smedes and Marsh. 394, 
(3) 1 Show, 174 ; 4 Hill, 162. 431. 
(4) Doty v. Gorham, 5 Pick. R. 487. (8) Ammant v. Pittsburgh Turnpike Co.,13 


(5) Marcey v. Darling, 8 Pick. 283. Serg. and R. 210. 
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or assigned, without the consent of the power which granted it, 
nor does it pass with the sale or assignment of the road.' 

Special provisions are made by statute in some of the states for 
proceeding under executions in a mode unknown to the common 
law. 

Thus, in Indiana, an execution debtor may deliver to the officer 
having an execution against his property any judgment or decree 
for the payment of a specific sum of money, or any mortgage, 
bond, bill, or note, or any other instrument, debt, or thing in ac- 
tion, which is legally or equitably assignable, to be sold by virtue 
of such execution. Such officer must make sale thereof as in the 
sale of personal property, except as to the appraisement. Upon 
such sale, he must indorse on the instrument or otherwise execute 
an assignment, specifying that as such officer he sold the debt or 
thing in action to the purchaser by virtue of an execution in favor 
of the plaintiff against the defendant, naming the parties, and 
shall sign his name as such officer thereto, and deliver such in- 
strument and assignment to the purchaser; and such assign- 
ment shall vest all the right, demand, and title of the execution 
debtor thereto, in such purchaser as fully and completely, as if the 
same had been assigned, transferred, and delivered to him by such 
debtor at the time it was delivered to such officer to be sold as 
aforesaid. Upon such assignment by the officer as aforesaid, the 
purchaser may assign, transfer, and deliver such debt or thing in 
action as in other cases, and in his own name may maintain suit, 
or have process, for the recovery of any money or property speci- 
fied in such debt or thing in action, or for the enforcement of any 
covenant therein contained. Such assignment by such officer 
shall not affect any valid payment, setoff, or legal, or equitable 
defense, as against such debt or thing in action before notice of 
the delivery thereof to such officer to be sold was given to the 
person claiming or setting up such payment, setoff, or defense.? 

In Ohio, when a judgment is rendered against any township in 
the State of Ohio, the clerk of the court, wherein judgment has 
been rendered, must make out a certified abstract of such judg- 
ment, with the amount of costs accruing thereon. This must be 
served by the sheriff or coroner of the county in which such town- 
ship is situated, by leaving an attested copy of such abstract with 


(1) 5 Iredell, Law R. 307: 9 Smedes and Mass. R. 596: Seymour v. Turnpike Co., 
Marsh. 394, 431: Tippets v. Walker, 4 10 Ohio R. 476. 
3 (2) Rey. Sts. of Ia. 759. 
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the clerk of the township, against which such judgment is ren- 
dered. The clerk must forthwith notify the township trustees 
thereof, and they must draw an order on the township treasurer 
in favor of the clerk for such judgment and costs, which the trea- 
surer must pay, on presentment, out of the appropriate funds, if 
there are any such funds in his possession.' 

In all cases, where a judgment is rendered against any turn- 
pike company in the state of Ohio, which remains unsatisfied for 
fifteen days after the rendition thereof, execution may be issued 
thereon, against the goods and chattels of such company, which 
shall be levied upon and sold as in other cases. If sufficient 
goods and chattels cannot be found to satisfy such execution, then 
the officer, holding such execution, may levy upon the right of 
such company to take toll, at any turnpike gate or gates, within 
the jurisdiction of such officer. This right he must advertise and 
sell, as personal property. The directions of the law for the sale 
of personal property on execution must be pursued by him; and 
the person who will pay the amount due upon such execution, for 
the right of using such gate or gates, and of taking toll at the same, 
for the shortest time, shall be the purchaser. The officer, who 
thus makes sale of the right to take toll at any gate or gates, 
must give to the purchaser a certificate thereof, which certificate 
is sufficient to authorize the purchaser to take the possession of 
such gate or gates, and to hold the same, during the time for 
which the same were sold. The clerk of the court, or justice of 
the peace, before whom such judgment is obtained, must send a 
bill, stating the amount of judgment and cost, to some one of the 
persons employed in receiving the tolls of some one of the gates, 
on such road, within thirty days after such judgment is rendered.” 

The right of taking toll upon a turnpikeroad is a franchise, and 
is not at common law, nor by the statute of Ohio regulating judg- 
ments and executions, subject to levy upon execution. It may 
be reached in chancery. The Legislature have power to subject 
such interests to executions at law. The law of February_8, 
1826, provides for a sale of such franchise on execution. The 
purchaser acquires merely the same right to take toll as was be- 
fore the sale vested in the company. It is doubtful, whether this 
law operates as to those companies, in which the state is a stock- 


(1) Swan’s Sts. 956. (2) Swan’s Sts. 982; Act of February 8, 
1826. 
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holder. To acquire the right to sell, the statute must be strictly 
complied with. The clerk, or justice of the peace, must send the 
bill, as required, within thirty days; else the right is forever gone. 
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CHAPTER XIII. 
FIXTURES. 


SECTION I. WHAT ARTICLES, ATTACHED TO REALTY, ARE PERSONAL 
: PROPERTY. 
Il. WHAT ARE FIXTURES. 


I, WHAT ARTICLES, ATTACHED TO REALTY, ARE PERSONAL PROPERTY. 


Ir becomes negessary to examine, to some extent, the law in 
regard to fixtures, as it is important to determine when the sheriff 
can levy upon certain things as goods and chattels, and when 
they are so far part of the realty as to come within the denomina- 
tion of land, and be subject to levy as part of the freehold. 

Questions respecting the right to what are ordinarily denomi- 
nated fixtures, principally arise between three classes of persons: 
First, between heir and executor, in which case the rule obtains 
with most rigor in favor of the heir.—Second, between the execu- 
tor of tenant for life, or in tail, and the remainderman or rever- 
sioner, in which case the right to fixtures is considered more fa- 
vorably for executors, than in the preceding case.— The third case, 
and that in which the greatest latitude and indulgence has always 
been allowed in favor of the claim to have any particular articles 
considered as personal chattels, as against the claim in respect to 
the freehold or inheritance, is between landlord and tenant.’ In 
the latter case, great relaxations have been made in favor of erec- 
tions made by the tenant for purposes of trade, or articles put 
up merely for ornament and convenience. 

The rule, established as to the latter class of cases, controls the 
action of the sheriff. Whatever fixtures the tenant may sever 
during his term, may be seized, severed, and sold by the sheriff as 
personal property on a fi. fa. against the tenants.’ 


(1) Elwes vy. Maw, 3 Kast. 38. (2) Poole’s case, 1 Salk. 368; Lemar v. 
Miles, 4 Watts, 330. 
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The following comprise the articles, which a sheriff may levy 
upon as personal property, so far as adjudged cases afford a 
guide. Wherever it is stated in this list, that the tenant has a 
right to remove, there the sheriff may levy upon the like articles, 
even upon an execution against a lessee, who has erected them, 


if the levy is made before his term expires. 

Arras hangings are personal property.’ 

A barn erected by a tenant upon pattens and blocks of timber, 
lying on, but not let into the ground, is removable by him.? 

Beds fastened to the ceiling with ropes, nay, frequently nailed, 


are removable.’ 
Bins are removable.’ 


Movable boards for bins, not fastened by nails, screws, or pins, 


are personal property.’ 
Blinds may be removed.° 
Bookcases are personalty.” 
Cabinets are personalty.® 


Ironbacks to chimnies belong to the executor, not to the heir.® 
The tenant may remove marble chimneypieces,'° and orna- 


mental chimneypieces generally." 
A cidermill goes to the executor, not the heir.’ 


a ciderpress.'"* 
Cisterns are chattels.'‘ 
Clockcases also.!® 
Coffeemills also.'® 


Cooling coppers may be removed." 


lery..° And cupboards.!® 


So also does 


Coolers used in a distil- 


(1) Rolls. R. 216. 

(2) Culling v. Taffral, Bull. N. P. 34. 

(3) Ex parte Quincy, 1 Atk. 477. 

(4) Am. and Fer, on Fixtures, 278 n. 

(5) Whiting v. Brastow, 4 Pick. 310. 

(6) Colgrave v. Dias Santos, 2B. and C. 76. 

(7) Am. and Fer. 278 n.; 2 Ad.and El. 37. 

(8) Am. and Fer. 278 n. 

(9) Harvey v. Harvey, 2 Str. 1141. 

(10) Lawton v. Lawton, 3 Atk. 13. 

(11) Grymes v. Boveren, 6 Bing. 437; Leach 
v. Thomas,7 C. and P. 327; 2B. andR 
54; Ex parte Quincy, 1 Atk.477, contra 


Poole’s case, 1 Salk. 368 ; Coombs v. Jor- 
dun, 3 Bland, 284. 

(12) Per Ch. B. Comyns, cited Lawton v. 
Salmon, 3 Atk. 13, 16; Holmes vy. Trem- 
per, 20 Johns. R. 29. 

(13) 20 Johns. 29. 

(14) Am. and Fer. on Fixtures, 278 n. 

(15) 4 Burns’ Eccl. Law, 301. 

(16) Ring v. Londonthorpe, 6 T. R. 379. 

(17) Colegrave v. Dias Santos, 2 B. and C. 
76, 

(18) Reynolds _snuler, 5 Cow. R. 233. 

(19) Kir, v. St. Dunstan’s, 4B. and C. 
650. 
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A soapboiler may remove coppers put up for the convenience 


of his trade! 
houses may be removed.? 
Cranes may be removed.‘ 


So also may other tenants.? 


Coppers in brew- 


Cornices, which are merely matters of ornament, capable of 
being removed without substantial injury to the freehold, are re- 


movable.® 
Desks and drawers also.° 


A fire engine, erected for the benefit of a colliery by tenant for 
life, goes to his executor, although it cannot be removed without 


tearing up brickwork.’ 


A fireframe, fixed in a common fireplace with bricks between 
the frame and the jambs of the fireplace, may be removed by the 


lessee during the term.® 


Furnaces were anciently held not to be removable.? 


It is held 


otherwise’ as to furnaces in brewhouses,'! and as to furnaces 
made for lessee’s advantage,’” or to carry on a trade.” 
It is doubtful whether gaspipes are, or are not removable." 


Glass fronts are removable.'® 


Certain grates are spoken of ® as not chattels. 


they are chattels.’ 


In general, 


Hangings belong to the executor.'® 


Looking glasses may be removed.'® 


Jacks". Lamps.” 
Mashtubs may be removed.”* 


So also iron safes. ”° 


A padlock for a cornhouse is personalty.” 


(1) Poole’s case, 1 Salk. 368, 

(2) Grymes v. Boveren, 6 Bing. 437 ; 
Coombs y. Jordan, 3 Bland, 284. 

(3) Lawton v. Lawton, 3 Atk. 13. 

(4) Am. and Fer. 276 a. 

(5) Avery v. Cheslyn, 3 Ad. and El. 75. 

(6) Am. and Fer. 276 a. 

(7) Lawton vy. Lawton, 3 Atk. 13 ; Dudley 
v. Ward, Ambl. 113; Bull. N. P. 34. 

(8) Gaffield v. Hapgood, 17 Pick. 192. 

(9) Co. Lit. 53 a. 

(10) Squire v. Mayer, 2 Freem. 249. 

(11) Lawton v. Lawton, 3 Atk. 13. 

(12) Year Book, 20 H. 7, 13 aand b. 

(13) Coombs v. Jordan, 3 Bland, 284. 

(14) King v. Brighton Gas Co. 5 B. andC. 

- 466. 


(15) Am. and Fer. 276 a. 

(16) Lee v. Risdon, 7 Taunt. 188. 

(17) Grymes yv. Boveren, 6 Bing. 437. 

(18) Harvey v. Harvey, 2 Str. 1141 ; Beck 
yv. Rebow, 1 P. Wms. 94: Squier v. May- 
er, 2 Freem. 249; 2 B, and B. 54; 3 
Bland. 284. 

(19) Beck v. Rebow, 1 P. Wms. 94; 2 Ad. 
and El. 37. 

(20) Am. and Fer. on Fixt. 276 n. 

(21) 4 Burns’ Ec. Law. 301, 7th ed. 

(22) Am. and Fer. 278 n. 

(23) Colgrave v. Dias Santos, 2 B. and C. 
76. 

(24) Whiting v, Brastow, 4 Pick. 310. 
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Pier glasses are removable' ; so also pictures,’ and presses.’ 

A pump slightly fixed to the freehold, being of domestic con- 
venience and removable entire, may be taken away by the lessee.* 

Ovens may be removed,’ and pans, used in manufacturing,’ and 
stoves,’ and tapestry,’ and water tubs.® 

A wooden stable which stood on blocks and rollers, a shed built 
on brickwork, and posts and rails erected by lessee, were held 
removable by him.!” Erections, not let into the soil, but resting 
on blocks or pattens of wood, are mere chattels.” 

Sheds, called Dutch barns, erected by a tenant for the benefit 
of his trade or manufacture, may be removed by him.’ Counsel 
in 8 East, 47, says that these sheds had a foundation of brick in 
the ground, and uprights fixed in and rising from the brickwork 
and supporting the roof, which was composed of tiles; the sides 
were open. 

A superstructure of wood erected upon a brick foundation, let 
into the ground, with a chimney belonging to it, may be removed." 

A windmill of wood, having a foundation of brick, but resting 
upon it by its own weight alone, is not part of the freehold.’ A 
post windmill, constructed upon cross traces, laid upon brick pil- 
lars, but not affixed or attached thereto, is a chattel.!* 

Vats or vessels of a dyer or baker are removable,’* or of a soap 
boiler,!” or of distillers.'® 

Machinery in a cotton factory, a property in which is transferred 
by the landlord to the tenant for a consideration, with a power to 
distrain on it reserved by the lease, is distrainable.'® 

Certain caps and steps of timber were fixed into a warehouse, 
and jibs were placed in these caps and steps, and were the up- 
rights that turned round the work in the caps and steps ; they were 
fastened above and below, and might be taken in and out of the 


(1) Beck v. Rebow,1 P. W. 94; Coombs (11) Naylor v. Collinge, 1 Taunt. 19. 


v. Jordan, 3 Bland. 284. (12) Deany. Allarby, 3 Gep. 11. 
(2) Cave v. Cave, 2 Vern. 508. (13) Penton vy. Robarts, 2 East: R. 88. 
(3) Am. and Fer. 278 N. (14) King v. Suffolk, 1 B. and Ad. 161 ; 
(4) Grymes vy. Boweren, 6 Bing. 437. Steward v. Lombe, 1 B. and B. 506. 
(5) Ibid. 


(15) King vy. Londonthorpe, 6 Term R. 
(6) Coombs v. Jordan, 3 Bland. 284. Cy: 


(7) Colegrave y. Dias Santos,2 B. and C. (16) Year Book 20 H. 7,13 A. andB. 
76. (17) Poolis case, 1 Salk. 368. 
(8) Harvey v. Harvey, 2 Str. 1141. (18) Horn v. Baker, 9 East. 238. 


(9) Colegrave v. Dias Santos,2B& C.76. (19) Duck v. Braddyll, 13 Price, 455. 
(10) Fitzherbert vy. Shaw, 1H. Bl. 258. 
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caps without injuring either them or the building. It was held 
that the lessee might remove them.! 

It seems that a stone for grinding bark, affixed to a mill and 
used in a tannery, is personal property; with the building cover- 
ing it. It will certainly be so treated as against one who bought 
it as such.’ 

A spinning frame for spinning flax and tow, or in a manufac- 
tory of cotton cloth, fastened by upright pieces, extending to the 
upper floor, and around the feet of which cleats are nailed to the 
floor, but no, otherwise nailed to the building, is personal prop- 
erty. So also other machinery in a manufactory of cotton cloth, 
to parts of which iron plates were attached, through which plates 
wood screws passed and were fastened into the floor, but which 
by unscrewing these, could be removed, without injury to the ma- 
chinery or the building.* Carding machines, standing on the 
floor of a factory building, are personal property,’ even if fast- 
ened to the floor with wooden pins, and not nailed to the building,® 
and even though they are in a manner attached to the building by 
the leather band which passes over the wheel or pulley, to give 
motion to the machines, this band being easily slipped off, and the 
machines capable of being unscrewed and taken to pieces, though 
heavy.’ So also a picking machine, shearing machine, spinning 
machine, looms, &c. in a woolen factory, if not in any manner af- 
fixed or fastened to the building or the land, are personal property.* 

Copper stills or kettles, steam tubs, coolers, and a worm, used 
in a distillery, may be removed by a tenant, although the kettles 
or boilers are masoned up in brick arches, and the steam tubs and 
coolers, with the worm, were connected with the boilers by logs 
and braces affixed to the building. In Kerwan v. Latour,'® a lot 
and stillhouse were sold under execution, and it was held that the 
pumps, cisterns, iron grating, and door, distillery, and horsemill, 
passed to the purchaser, but not the joists, vats, buckets, pickets, 
and fossits, which were not fixed to the freehold. This was 
treated as a case between vendor and vendee, where it was ad- 
mitted many things are treated as fixtures, which a tenant might 


(1) Davis v. Jones, 2B. and Ald. 165. Sherman. 20 Wend. R. 636. 

(2) Hermancev. Vernoy, 6 Johns. 5. (7) 14 Mass. R. 352. 

(3) Cressony. Stout, 17 Johns. R.116; (8) Walker v. Sherman, 20 Wend. R. 636. 
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(6) Cresson v. Stout, 17 Johns. R.116; Gale (10) 1H. and J. 289. 
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248 WHAT ARTICLES ARE PERSONAL PROPERTY. 


remove during his term. In Pillow v. Love,' a still is held to be a 
fixture ; as also in Horn v. Baker,’ as to assignees of a bankrupt. 
In Terry v. Robins,! a still is held to be a personal chattel. Ma- 
chinery used in calico printing, which can be removed without in- 
jury to the freehold, and is fixed by bolts and screws, is removable 
by a tenant, and goes to the executor, not the heir.‘ 

A copperboiler in a tannery, standing in the space between the 
chimney and the side wall of the house, built into a furnace erec- 
ted for that purpose, with brick and mortar, were considered per- 
sonal property in Missouri. From the furnace underneath the 
boiler, proceeded a flue, conducted along the side of the chimney 
into the flue thereof, to permit the passage of the smoke. The 
brickwork of the furnace and the flue might be taken down, 
without injuring the chimney.’ Kettles set in a furnace with 
brick and mortar for the purpose of making sugar at a sugar 
camp, do not pass with the land. A cylindrical heater, used for 
applying heat to tanners’ bark, placed in a leach or vat, connected 
with the building by a small piece of board, may be removed by 
the tenant.’ 

A ginhead in a ginhouse is not a fixture.® 

Potash kettles, set in brick arches in a potash in the usual way 
for use, with chimnies to the arches, are personal property,—at 
least, if the debtor turns them out as such, the sheriff may sell 
them as goods and chatiels.® Although they pass with the land, 
as between vendor and vendee.’® 

It seems a thrashing machine, fixed to the land by means of a 
building, may be removed by a tenant ;'! so may a veranda.'? In 
Penry v. Brown," where a question arose as to a veranda, there 
was a special covenant by the lessee to leave all erections and 
improvements. 

Kilns and sheds, built of brick, and used in the manufacture of 
brick and tiles from the earth of the land demised, may be re- 
moved by the tenant.'* Sheds, erected upon posts set in the ground 
by the tenant, for the purpose of making brick, may be seized by the 


(1) 5 Hayw. 109. (8) Hancock v. Jordan, 7 Ala. 448. See 


(2) 9 East, 238. 3 Stew. 314; 1 Bail. 540. 

(3) 5 Smedes and Marsh. 291. (9) Wetherbee v. Foster, 5 Verm. R. 142. 
(4) Trapps v. Harter, 3 Tyrwh. 603. (10) Miller vy. Plumb, 6 Cow. 665. 

(5) Hunt v. Mullanphy, 1 Mis. 508. (11) Gibbons on Fixtures, 29. 

(6) Ibid. (12) Ibid, 37. 
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sheriff on a fi. fa. during the tenant’s term, but not after it has 
expired.' . 

It has been said, in Elwes v. Maw,? that the relaxation of the 
law of fixtures has been made in behalf of the tenant, for pur- 
poses of trade, and does not extend to agricultural erections. 
Much controversy has since existed upon this subject. In Amer- 
ica, a more beneficent rule will probably be established in favor of 
agriculture than in England, as is indicated by remarks in Van 
Ness v. Packard? Few decisions, however, have been made upon 
this subject. In the last-named case, a wooden dwelling house, 
two stories high in front, with a shed of one story, a cellar of 
stone or brick foundation, and a brick chimney, it was decided, 
might be removed by a tenant, if built with a view to carry on 
the business of a dairyman, although his family resided in it, if 
their residence was auxiliary to the dairy. 

It was said in Penton v. Robart,’ that gardeners and nursery- 
men may remove greenhouses, hothouses, and trees. It has since 
been said, that no adjudged case had gone so far as this. In 
Wyndham v. Way,’ the right of a nurseryman by trade to remove 
trees, is recognized, as also in 4 B. and Adol. 655. In Miller v, 
Baker,’ it is decided that a tenant may remove shrubs and trees 
raised in land leased for a nursery. 

Loose movable machinery, not attached or affixed to the free- 
hold, such as a printing machine, shells, boiler lying without a 
building, and tools, are personalty.® 

In Coombs v. Jordan,’ steamengines in factories are held to be 
removable. In Lemar v. Miles, it is decided that a steamengine 
erected by a lessee near a salt well, may be seized on ji. fa. ; here 
the boiler and frame were built into a stone wall, and the engine 
was attached by screws and pipes to the building. It will be per- 
ceived, however, from other cases, that the question whether a 
steamengine can be seized as goods and chattels, depends on the 
closeness and firmness of its annexation to the building. 

Manure made in a livery stable, or in any way not connected 
with agriculture, is personalty."! 


(1) Beckwith v. Boyce, 9 Mis. 560. (7) 1 Mete. 27. 

(2) 3 East, 38. (8) Dispatch Line v. Bellamy, Man. Co. 12 
(3) 2 Pet. R. 137. N. H. 205. 

(4) 2 East, R. 88. (9) 3 Bland, 284. 
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If there is a dwelling house without a fireplace and without a 
chimney, except from the chamber floor upward, a pipe, going 
directly from the stove into the lower end of the chimney, where 
it is fastened by putting pieces of brick around it, does not pass 
with the land to a vendee.' 

When a man rents a house, a mill, or a shop, and, for his own 
convenience, puts stoves in the house, or a packing press, or ele- 
vators in the mill, or a crane and pulley, or other like thing in the 
shop, he may remove them.’ 

The movable scenery and flying stages in a theater are per- 
sonalty.’ 


Il. WHAT ARE FIXTURES. 


The following have been held to come within the denomination 
of fixtures, and are treated as part of the freehold. They cannot 
be levied upon under a fi. fa., as goods, but will pass with the 
land, when it is sold or seized. 

Hearths put up to complete a house.* 

* Glass windows, glass annexed to windows by nails or other- 
wise, benches, doors, furnaces, etc.° 

Chimneypieces, put up to complete a house, were anciently 
held to be not removable ;° but in Ex parte Quincy,’ they are held 
to be removable by a tenant, during his term. 

Cast-iron stoves, fixed to the brick work of the chimnies of an 
house, are fixtures, and pass with the house, where the latter has 
been sold on execution.® 

Wainscot, according to the earliest case, whether annexed to 
the house by great nails, or little nails, or by screws, or by irons 
put through the posts or walls, was part of the house, and could 
not be removed.? And pictures and glasses, if put up instead of 
wainscot, or where otherwise wainscot would have been, were 


(1) Freeland v. Southworth, 24 Wend. 191. Co. 63, 64; Liford’s case, 11 Co. 50; State 
(2) Gray v. Holdship, 17 Serg. and R. 413. v. Elliot, 11 N. H. 540. 
(3) The Olympic Theater, 2 Browne, 279, (6) Poole’s case, 1 Salk. 368. 
285. CD) LAO Tit. 
(4) Poole’s case, 1 Salk. 368. (8) Goddard y. Chase, 7 Mass. 432. 
(5) Co. Lit. 53a., Harlakenden’s case,4 (9) Harlakenden’s case, 4 Co. 63, 64; Co. 
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held to go to the heir.’ But in Ex parte Quincy, it is said, that 
the tenant may during the term take away even wainscot, whiclr 
is put as a strong case of his privilege. In Lawton v. Lawion,} it 
is said, the the tenant may remove wainscot fixed by screws. 
The same is held in Buckland v. Butterfield! and Grymes v. Bow- 
tren? 

Nails and plank composing the door of a house, or the rails 
composing a fence, are part of the realty. Fences are part of 
the freehold, although the materials, of which they are composed, 
are accidentally or temporarily detached.’ 

So also is manure, in the ordinary course of accumulation ona 
‘farm, used for agricultural purposes.* It was decided, however, 
in Staples v. Emery,’ that the manure on a farm in the possession 
of a tenant at will might, during his tenancy, which had con- 
tinued for several years afterward, be seized on a fi. fa., to pay 
his debts. 

Fruit trees are part of the freehold,’® unless they are in a nur- 
sery. 

A farmer who raises young fruit trees on demised lands, for fill- 
ing up his lessor’s orchards, cannot sell them." 

A tenant (not a gardener by trade) cannot remove a border of 
box or hedges.” 

Strawberry beds cannot be plowed up by a tenant, before they 
are exhausted." 

Gravestones, when erected, are part of the a rer 

Waste lies against tenant for years for pulling down an ale- 
house bar, and doors, partitions, dressers, etc., among them a sash 
door.'* 

' Racks fixed in a stable are part of the freehold.’ 


(1) Cave v. Cave, 2 Vern. 508. Wend. 169; Goodrich v. Jones, 2 Hill, 
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A ginhouse, the running gear thereof, and a packing screw, 
‘are fixtures.' 

Rings and keys, as well as doors and windows, pass with a 
house. <A temporary disannexing and removal, as of a millstone 
to be picked, or an anvil to be repaired, will not change its char- 
acter of freehold.2, The charters or deeds of an estate, and the 
chart containing them, deer in a park, fish in a pond, and doves 
in a dovehouse, pass with the realty.’ 

As has been already stated, the right of the tenant to remove 
has not been extended, in England, to agricultural erections. In 
Elwes v. Maw,‘ a leading case on this subject, it was decided that 
a beasthouse, carpenters’ shop, a fuelhouse, a carthouse, a pump- 
house, and foldyard, could not be removed by a tenant for years. 
These buildings were of brick and mortar, and tiled, and the 
foundations of them were about a foot and a half deep in the 
ground; the carpenters’ shop was closed in, and the other build- 
ings were open to the front, and supported by brick pillars; the 
fold-yard wall was of brick and mortar, and its foundation was in 
the ground; the erections were necessary and convenient for the 
occupation of the farm. 

The wheels of a mill, the stones, and even the bolting house, it 
was held, in Gray v. Holdship,’ could not be levied on as person- 
alty. It is there laid down, also, that a copperkettle or boiler in a 
brewhouse, walled in, is part of the realty, and cannot be levied 
on or sold, as personalty. 

An out-going tenant cannot remove small pillars of brick and 
mortar, built on a dairyfloor to hold pans, although they are not 
let into the ground.® But this case does not agree with the deci- 
sion in Van Ness v. Packard.’ 

A conservatory attached to a dwelling house, by cantilivers, 
resting on a brick foundation fifteen inches deep, into which 
opened from the dwelling house two windows, and which was 
connected with the parlor chimney by a flue, was held, as be- 


tween tenant for life and remainderman, to be part of the free- 
hold.’ 
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Limekilns, built of brick and mortar, and upon foundations let 
into the ground, being erected for the purpose of the trade of a 
limeburner, cannot be removed by a lessee.! 

Mill machinery, in general, is not removable.? 

A waterwheel in a mill was hung on gudgeons, and had a head- 
stock not fixed. The gearing consisted of upright shafts and hor- 
izontal shafts, on which were drums, and on these were belts. All 
these were connected with cogwheels, and the belts carried mo- 
tion from one to another. The ends of the shafts of the wheels 
rested on permanent fixtures in the building, and could not be 
taken out without removing part of the building. This machine- 
ry was held to be realty, and dower was set apart in it. Mill- 
stones and millirons, inserted in a gristmill, become the property 
of the owner of the mill, and, although they were put in by the 
agent of the owner, who occupies the mill, the creditors of the 
agent cannot seize them for his debts.‘ Even a millchain, dogs, 
and bars, pass by the conveyance of a mill, the chain being at- 
tached by a hook to a piece of a draft chain, which was fastened 
to the shaft by a spike.’ The gears of a mill and the engine 
which propels a steam sawmill, are fixtures.® 

The permanent stage in a theater is so fixed to the freehold, 
that it is considered a part of it.’ 

Many things which a tenant, who places them on demised 
premises, has a right to remove, are considered oftentimes as part 
of the realty. When these are erected by the owner of the free- 
hold, they become and are treated as part thereof. Thus, setpots, 
ovens and ranges, set in a house built on the defendant’s own land, 
cannot be seized on execution as his goods.?. When an owner of 
land erects thereon a dyehouse and sets up dyekettles therein, 
firmly secured in brickwork, they pass by a deed of the land.’ A 
steamengine, with its fixtures, used to drive a barkmill, and 
pounders to break hides in a tannery, erected by the owner of the 
land, are real property.!° Many decisions have been made as to 
fixtures, which passed with the land as between vendor and ven- 
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dee, mortgagor and mortgagee. This is a very different question 
from the one presented, when the inquiry is made as to what are 
fixtures as between landlord and tenant, and the court in most of 
these cases expressly refuse to pass upon the latter question. 
Thus a steamengine permanently erected in a tanyard, but re- 
movable without injury to the building with which it is connected 
by braces, passes to a mortgagee.' A dyekettle in a fulling mill, 
fixed in brickwork, passes to a mortgagee.?_ Kettles set in brick 
work, a steamengine, a handpress let into the floor, and probably 
a steampipe, passed through a partition, which could not be re- 
moved without taking down part of the building, pass to a mort- 
gagee2 A steamengine, boilers, etc., and machinery, adapted to 
be moved by such engine by means of connecting bands and 
other gearing, which are placed in a building, designed for the 
manufacture of steamengines and other heavy ironwork, are fix- 
tures.4. Salt bins fixed with mortar to a brick floor, with furnaces 
under them, go to the heir, not the executor.® 

In Phillipson v. Mullanphy,’ a lot and brewery were sold, and af- 
terward leased by the vendee to the vendor, a maltmill being 
thereon, at the time of the lease and sale. It was held that a set 
of rollers and a frame could not be removed by the lessee, though 
they might be removed without injury to the brewery. The roll- 
ers were put up in a millhouse in a frame, which frame was not 
nailed to any part of the house, but was fastened and steadied by 
wedges and braces to some parts of the building, and the rollers 
were put in motion by a shaft from a large wheel, used for a mill 
in grinding. This shaft went through a partition wall, and the 
whole was capable of being taken away without injuring any 
part of the other machinery. This decision in no way reaches 
the case of a lessee, who, during the term, erected similar ma- 
chinery. The articles were fixtures as between vendor and ven- 
dee, and became the purchaser’s on the sale of the land. The 
lessee, therefore, though he was the vendor, could not disturb 
them. 
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CTPAD THR ORILY . 
SEARCH FOR GOODS AND TRIAL OF RIGHT OF PROPERTY. 


SECTION I. DUTY OF SHERIFF TO FIND GOODS. 
Ul. LIABILITY FOR LEVY ON WRONG GOODS. 
UI. CONDUCT OF ‘SHERIFF IN CASE OF DOUBT. 
IV. STATUTORY ENACTMENTS AS TO TRIAL OF RIGHT OF PRO- 
PERTY. 


i. DUTY OF SHERIFF TO FIND GOODS. 


Ir may be proper, before explaining the acts of a sheriff, after 
levying under a writ of fi. fa., to inquire, how far he is required 
to search for goods of the defendant. 

The case of Bell v. Commonwealth; was an action upon a 
sheriff’s bond for failing to secure, by replevin bond, or to make 
the money on an execution, put into his hands for collection. The 
court said, that “to enable a sheriff well and truly to execute a 
fiert facias, two things are essential: Ist, that the defendant 
should have property subject to execution ; and, 2nd, that such 
property should be found in the county. If the defendant has no 
property in the county, subject to execution, the sheriff has noth- 
ing to do but to make due return of the execution. But if there 
be property in the county, liable under the law, and on which a 
levy could be legally made, then it becomes an important matter 
to prescribe, with certainty and precision, the rules which shall 
ascertain and limit the responsibility of the officer, in case he fails 
to levy upon it. If all the parties to the judgment and execution 
live in one county, where the judgment is obtained, and execution 
issues to another county, the sheriff i is not liable for failing to ex- 
ecute, unless it is clearly shown that he knew of the property, 
could have levied on it, and did not. He is liable if property is 
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pointed out by the plaintiff, or by any other person, or if in any 
other way he has knowledge, such as would produce reasonable 
certainty, that the property belonged to the defendant in the exe- 
cution. If the parties live in the same county, and the execution 
is to the sheriff of that county, and the defendant is notoriously 
wealthy, it is useless to inform the sheriff what property belongs 
to the defendant. In all cases, the sheriff’s liability must depend 
upon the establishment of the fact, by positive or circumstantial 
evidence, that he had knowledge of property owned by the defen- 
dant, subject to the execution, or a knowledge of such facts as 
should cause him to make exertions to find property. With such 
knowledge, and the ability to levy on the property, by reasonable 
diligence and exertion, being without excuse, from want of time, 
disease, etc., if he failed to levy, he is answerable for all damages 
the plaintiff may sustain by reason of his failure. If the whole 
debt should be lost by it, he should pay the whole. If the entire 
debt was not lost, but still could be collected in whole or in part, 
he should pay damages commensurate to the injury resulting from 
his failure. 

“His knowledge need not be shown to amount to absolute cer- 
tainty. As possession of personal property is prima facia evi- 
dence of ownership, wherever it is shown that the sheriff knew 
the defendant in the execution was possessed of personal proper- 
ty, and he fails to levy upon it, the burden of proof falls upon 
him, to show that the property was not subject to the execution. 
As to land, positive proof is necessary, that he knew of the defen- 
dant’s title, or that it was shown or designated by the plaintiff, his 
attorney, or agent. No hardship can accrue to a sheriff under 
this doctrine, for he can protect himself against an action of tres- 
pass, by impanelling a jury to try the right of property. 

“But there are cases, in which, from a knowledge of certain 
facts, the sheriff ought to make exertions to ascertain and find the 
property on which to levy, if there be property in his county sub- 
ject to execution. For example: If the sheriff knows the defen- 
dant, and where he resides, it is his duty to go to his house in pur- 
suit of the property. If he knows the defendant, but does not 
know where he resides, yet if he could ascertain the place of resi- 
dence by reasonable inquiry, and did not, he ought to be held 
responsible, provided it can be shown that property to satisfy the 
execution, or part thereof, could be had by going to the defen- 
dant’s residence. In these and similar cases, the officer having a 
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knowledge of such facts as would create a presumption, that by 
proper diligence he might secure the debt, is answerable for fail- 
ing to exert himself. He must not expect defendants to bring 
their property to him; he must hunt up their property, and is an- 
swerable if he does not, when his knowledge of facts is sufficient 
to put him on the lookout.” 

The rule here laid down as to personal property has been en- 
forced in other cases.! It was there held, that if there be exter- 
nal indicia of ownership of personal property in the debtor, such 
as possession, without anything to explain it, the officer cannot be 
excused from making an attachment or levy, unless by eventual 
proof that the property did not belong to the debtor; or, in case 
of reasonable ground of suspicion, by a refusal of the creditor to 
furnish security for an indemnity. It may be said,in general, 
that the officer must use reasonable exertions to levy upon the 
property of a defendant, and if he fails to do so, he is respon- 
sible. If he finds it involved in doubt and dispute, he must 
make every inquiry that the nature of the case admits of. He is 
only bound to notice legal claims fairly exhibited of third persons 
to property found in the possession of the defendant, and not 
bare assertions and declarations, or vague and uncertain rumors.? 

Goods apparently belonging to the defendant should be seized. 
If they are in possession of a third person, and the sheriff finds 
they are in possession of such person, under a fraudulent bill of 
sale, or of an officer under a fraudulent execution, he must levy 
upon them.’ 

But if an officer uses reasonable diligence to find property of 
the defendant, he is not liable, although the defendant in fact had 
property.* And in Kentucky, if he levies on property of the de- 
fendant, in the adverse possession of another, and makes no re- 
turn of the levy, he is not liable for having given up the levy, 
since, under the law of that state, the levy was unlawfully 
made.* 

When an officer has made one full examination for goods, 
and found none, he may return nulla bona, although before the 
return day of the execution.® 
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In an action against an officer for negligence in seizing prop- 
erty, the rule of damages is the actual injury, sustained by the 
creditor, by the default of the officer. If the value of the property 
is less than the amount of prior liens thereon, the plaintiff would 
be entitled only to nominal damages.! The damages it is the pe- 
culiar duty of the jury to assess. They may give more than the 
plaintiff’s original debt. Where that debt has been lost, by the 
wilful misconduct or negligence of the officer, they may add to it 
the costs of a second suit. And they may give less. If the 
failure of the officer was owing to a mere mistake, in consequence 
of which the party has suffered nothing, they may and ought to 
give only. nominal damages.’ 


Il. LIABILITY FOR LEVY ON WRONG GOODS. 


«A sheriff and his officers have need to be very careful, how and 
after what manner they execute the writ of jiert facias ; for if the 
leases or goods, which they shall take in execution be not the de- 
fendant’s own goods, or leases, but the goods of a stranger, al- 
though they may or do find them in the possession of the defend- 
ant, (which is the best color in law to prove them to be his, if the 
defendant, notwithstanding his sale or gift of them, shall still use 
them and take the benefit and profit of them) yet if it shall fall 
out and be found upon trial, that such goods and chattels be not 
the defendant’s own, then the sheriff or his officer which shall take 
such goods in execution (upon such a writ) instead of the defend- 
ant’s goods, shall be a trespasser to the right owner of such goods, 
and in such case shall pay damages to the owner of the goods to 
the value of the goods so taken, and costs of suit; although the 
officer hath delivered them to the plaintiff in execution.” The 
owner or possessor of goods may resist and use all necessary 
force to defend his possession against an officer who comes to seize 
them as another person’s. A command to arrest the person or 
seize the goods of B, is no authority against the person or goods 
of A. The sheriff, in attempting to seize the latter, acts under a 
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void precept.’ If the owner in violently resisting, commits an 
assault upon the officer, under circumstances of such doubt as to 
the title as manifests that the officer is acting in good faith, such 
assailant may be adjudged guilty of hindering the officer in the 
discharge of his duty.? ; 
Trespass or trover lies against a sheriff, who, either himself or 
by his officers, takes goods of B, under afi. fa. against A.? Where 
the plaintiff had purchased a public house, for which he could not 
himself obtain_a license, put B, an insolvent person, in possession 
as his servant, and supplied him with money to pay for the li- 
cense, which was granted to B, these circumstances were held 
not to be sufficient to entitle the sheriff to levy under an execution 
against B, upon the plaintiff’s liquors and chattels in the house, 
committed to B’s custody.‘ The sheriff, under an execution against 
A, cannot levy on furniture hired to A’s wife, who is living apart 
from A, since the contract, being made with a married woman, 
does nct divest the hirer’s present right of property in the goods.® 
A sheriff cannot seize the goods of Aquila Cole, under process 
against Richard Cole, and an averment in his plea that Aquila 
and Richard were the same person will not assist him, unless he 
avers that the party was known as well by the one name as the 
other. If the sheriff receives a writ against a defendant 
described as J. S. in the writ, and there appear, at the 
time of executing the writ, to. be two persons of the name of J. 
S., in this case the sheriff is liable, if, through inadvertency or 
mistake, he take the person or the goods of the wrong J.S.’ If 
one obtain a judgment against Joseph Jarmain, son of Joseph Jar- 
main the elder, and thereupon issue a fi. fa. against Joseph Jar- 
main, without any further description, under which the goods of 
Joseph Jarmain the elder are taken, the writ affords no justifica- 
tion to the sheriff. By a writ against J. J. prima facie, the father 
is intended, but this prima facie intendment may be rebutted, and 
the sheriff made liable, by showing that the judgment was obtained, 


(1) Commonwealth v. Kennard,8 Pick. R. (4) Dawsonv. Wood, 3 Taunt. 256, 
133; Wentworth v. People, 4Scam. 554; (5) Smith v. Plomer, 15 East, 607. 
State v. Milier, 12 Vt. R. 437. (6) Cole vy. Hindson, 6 T. R. 234. 
(2) State vy. Downer, 8 Vt. R. 424. (7) 2 Roll. Abr. 552, L17, 25 and 30 : Jar- 
(3) Ackworth v. Kempe, 1 Dougl. 40 ; San- main v. Hooper, 6 Man. and Granger,847. 
derson v. Baker,2 W.Bl. 832; Jamison (8) Ibid. 827. 
vy. Hendricks, 2 Blackf. 94; Owings v. 
. Preer, 2 A. K. Marsh. 268. 
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and the writ issued against the sons.! If two corporations have 
the same name, the sheriff, serving a writ on one, by mistake for 
the other, is liable in trespass.? It matters not, that the plaintiff 
and defendant both request the officer to levy on certain property, 
he is liable in trespass or trover to a third person, whose property 
it really is.’ 

Where the sheriff levies upon and sells the personal property of 
one person under execution against another, an action will not lie 
against the plaintiff in the execution, who did not direct, and has 
not assented to the sale. But if a creditor accompany an officer 
in levying an execution, which is afterward set aside, he is liable 
in trover, though he has never received the goods or their value 
from the sheriff.’ And astranger who officiously points out prop- 
erty and directs the sheriff to levy on it, when it did not belong to 
the defendant, is liable to the true owner in trover.® 

A notice to the sheriff does not vary the rights of the parties, 
since, if the sheriff act legally in seizing the goods, he is bound to 
proceed in the execution ; and a subsequent notice would not 
make that unlawful, which was before lawful. If the seizure is 
unlawful, the sheriff is liable to an action, without any notice.’ 

There is no implied promise of indemnity on the part of an ex- 
ecution creditor to a sheriff, who levies on goods of a stranger, 
without special instructions from the creditor.* 


Til. CONDUCT OF SHERIFF IN CASE OF DOUBT. 


It seems that, by the common law, if the sheriff doubted whether 
certain goods belonged to the defendant, he might summon a jury 
de bene esse, to satisfy himself upon this point. The verdict of this 
jury would justify him in returning nulla bona, or mitigate the 


damages in an action of trespass, if the goods seized should hap- 
pen not to belong to the defendant.? 


In New York, it has been held, that if a sheriff has reasonable 
grounds of doubt on the question of property, he is bound, if no 


(1) S.C.13LawJ.N.S.,C.P.63: 1 Dowl. (6) Youngs v. Moore, 7 J.J. Marsh. 646, 


and L. 769. (7) Farr v. Newman, 4 Term. R. 639. 
(2) Hal. and Aug. Bk.v. Howard,14 Mass. (8) Titler y. Fossard, 7 Barr. R. 540. 

181. (9) Farr vy. Newman, 4T.R. 633; Wells v 
(3) Pool v. Adkison, 1 Dana, 116. Pickman,7 T.R. 177; 6 id. 88; Bac, 
(4) Averill v. Williams, 1 Denio R. 501: Abr, Tit, Sheriff N. ; 1 Arch. Pr. 268 ; 

Youngs v. Moore, 7 J. J. Marsh. 646. Sewell on Sh’ffs. 243, See contra 3 Maule 


(5) Menham y. Edmonson, 1 Bos. and Pull. and Selw. 175; 2 H. Bl. 437, 
369. 
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indemnity is offered, to call a jury.’ If the jury find the goods 
not to be the property of the defendant in execution, and the 
sheriff has acted with good faith, he is justified in returning nulla 
bona, unless an indemnity is then tendered to him.2 But if, even 
after such a finding, adequate indemnity is tendered to the sheriff, 
he must proceed and sell, or reject the defense that the goods 
were not the defendant’s.’ It is the settled rule in New York, 
that the plaintiff is not bound to tender a bond of indemnity until 
after the jury have passed upon the question of property.‘ The 
sheriff acts at his peril in making a return of nulla bona, except 
after a verdict of a jury; he assumes the responsibility of proving 
the property did not belong to the execution debtor.’ The de- 
claration of the plaintiff’s attorney, that the property must be sold, 
whatever shall be the verdict, does not exonerate the sheriff from 
calling a.jury.® 

It has been held, in Massachusetts and New Hampshire, that 
if the service of an execution be a matter of doubt and difficulty, 
or where there are conflicting titles to property supposed to be 
the debtor’s, the officer may require specific directions from the 
creditor, as to the service, and the goods to be seized, and a suffi- 
cient indemnity.” Butif the officer makes no such demand, and . 
agrees to execute the precept of the writ, as well as he can, he is 
answerable for any damage, if he does not seize and sell goods, 
which he might have seized and sold.® 

It is well established, that a bond to indemnify a sheriff for 
seizing property, although the property did not belong to the exe- 
cution defendant, is valid and may be inforced.® 

By the common law, under particular circumstances of doubt, 
the court will, on application, enlarge the time for making a re- 
turn, until the right of property be tried between the parties, or 
the sheriff receive a sufficient indemnity.’° Or, if he sells, the 
money may be retained in court, until the right is ascertained, and 
the sheriff may even, by filing a bill in chancery, compel the par- 


(1) Curtis vy. Patterson, 8 Cowen, 67. (6) 8 Cowen, 67, 

(2) 8 Cowen, 67; Bayleyv. Bates,8 Johns, (7) Richards vy. Gilmore, 11 New Hamp: 
R. 143. 493; Bond v. Ward, 7 Mass. R.123. 

(3) 8 Johns. R. 143; Van Cleefv. Fleet,15 (8) Bond v. Ward, 7 Mass. R. 123. 
Johns, R, 147. (9) Anderson v. Farns,7 Blackf. R. 343; 

(4) Platt v. Sherry, 7 Wend.237; 8 Cow- Fitler v. Fossard, 7 Barr. R. 540. 
en, 67. (10) Wells v. Pickman, 7 Term R. 177; 


- (5) 8 Cowen, 67; Williams v. Lowndes, 1 Bagley v. Bates, 8 Johns. R. 143: Burr 
Hall, 5957; Wend, 237. v. Freetley, 1 Bing. 71. 
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ties to interplead.’ But the court will not stay the money in the 
hands of the sheriff, unless he request it to be done.’ 


IV. STATUTORY ENACTMENTS AS TO TRIAL OF RIGHT OF PROPERTY. 


Whenever the officer by virtue of any writ of fieri facias, issued 
from any court of record in Ohio, levies the same on any goods 
and chattels claimed by any person other than the defendant, he 
may, and it is made his duty, forthwith to give notice in writing, 
to some justice of the peace of the county.’ In this notice must 
be set forth the names of the plaintiff and defendant, together 
with the name of the claimant; and, at the same time, the officer 
must furnish the justice of the peace with a schedule of the prop- 
erty claimed. Itis the duty of the justice of the peace, immedi- 
ately upon the receipt of this notice and schedule, to make an en- 
try of the same upon his docket, and issue a writ of venire facias or 
summons directed to the sheriff orany constable of the county, com- 
manding him to summon five disinterested men, having the qual- 
ifications of electors, who shall be named in said venire facias or 
summons, to appear before the said justice at the time and place 
therein mentioned, to try and determine the right of the claimant 
to the property in controversy. The time to be fixed for the trial 
must not be more than three days after the date of the writ. In 
addition to the notice to the justice, which is to be given by the 
officer, the claimant must give two days notice in writing, to the 
plaintiff or other party, for whose benefit the execution was is- 
sued and levied as aforesaid, his agent or attorney, if within the 
county, of the time and place of such trial, and he shall, more- 
over, prove to the satisfaction of the justice, that such notice was 
given, or that the same could not be given by reason of the ab- 
sence of the party, his agent or attorney.‘ In case neither the 
party, his agent nor attorney are within the county, no notice can 
or need be given. 

The notice to the justice may be as follows: 


To E. F. Justice of the Peace of 
of Ohio: 
You are hereby notified that M. N. claims certain goods and chattels levied 


county State 


township, 


(1) Cooper v. Chitty, 1 Barr. 37: Greer 1 Keb. 693: Bayley y. Bates, 8 Johns. 
wood v. Colcock’s Ex’rs,2 Bay. R. 67. R. 143. 
(2) Shaw v. Turnbridge,2 W-.Blacks.1064. (3) Swains Sts. 471. (4) Ibid. 
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upon by me as sheriff of county, on the day of A. 
D. , under and by virtue of a writ of fieri facias issued from the 
court.of common pleas of county, and returnable to the term 
thereof, at the suit of A. B against C. D. And the following is a schedule 
of the said goods and chattels claimed by said M. N., to wit: (Here set 
forth the description thereof ). 


, the day of AL): 
X. Y. Sheriff of. county. 
The notice by the claimant may be as follows: 
A. B. 
v. On ji. fa. issued from court of common pleas of county. 
OD 


The said A. B. will take notice that I claim the following property levied 
upon in the above case, as the property of C. D., to wit: (here describe the 
property claimed). A trial will be had of my right to said property, on the 


day of — vine! , at o'clock A. M. (or P. M.), be- 
fore E. F. a justice of the peace of township, — county, at 
his office therein. 
The day of , A. D. —. M. N. 


The proceedings before the justice on the trial follow the 
course of trials in court. The jury, being summoned, are sworn 
or affirmed, to try and determine the right of the claimant to the 
property in controversy, and a true verdict to give according to 
the evidence. Witnesses are heard upon both sides, the claimant 
holding the affirmative; the justice charges the jury, and they 
render their verdict, finding the right to the goods and chattels, or 
of parts thereof designated in the verdict, to be or not to be in the 
claimant. If the jury find the right to the goods and chattels, or 
any part thereof, to be in the claimant, the justice renders judg- 
ment, upon such finding of the jury, for the claimant, that he re- 
cover his costs against the plaintiff in execution, or other party to 
the same, for whose benefit the execution issued, and also that 
the said claimant have restitution of said goods and chattels, or 
such parts as are found to belong to the claimant, according to 
the finding of the jury. But if the right of said goods and chat- 
tels and every part thereof, be not vested in the claimant, accord- 
ing to the finding of the jury, then the justice shall render judg- 
ment on such finding, in favor of the plaintiff in execution or 
other party, for whose benefit the same was issued and levied, 
against the claimant, for costs, and award execution thereon." 


(1) Swan’s Sts. 471. 
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No action of replevin, trespass, or other action can be maintained 
by the claimant against the sheriff or his deputy for, or in relation 
to the same goods, if the jury, thus summoned, find against him. 
No person is bound to claim under this statute. He may at once 
commence his action at common law against the sheriff, and if 
he prefer the statutory remedy, he ought to be concluded by it, so 
far at least as the sheriff is concerned.! The proceedings under 
the statute, will not conclude the claimant, so far as persons, 
other than the officer, are concerned. If the right of property is 
really in him, it will not be destroyed by a levy and sale. He 
may pursue it in the hands of a purchaser at sheriff’s sale, or he 
may, in a proper state of case, and in an appropriate action, pro- 
ceed against the plaintiff in execution, or his agents.” 

The act of February 8, 1847, provides that, if the jury find 
a verdict in favor of the claimant, they shall also find and 
return in their verdict, the value of the property so found by 
them to be the property of the claimant. If then the plain- 
tiff in execution, at any time within three days after such trial 
of the right of property, tenders to the sheriff, or other officer, 
having the property in his custody on execution, a bond, with 
good and sufficient sureties, payable to such claimant, in double 
the amount of the value of such property, conditioned for the pay- 
ment of any final judgment which such claimant may recover 
against the plaintiff in execution, in any court having jurisdiction 
thereof, for damages sustained by reason of the detention or sale 
of such property; in such case such sheriff, or other officer, must 
deliver said bond to the claimant, and proceed to sell such pro- 
perty as if no such trial of the right of property had taken place, 
and shall not be liable to the claimant therefor. If no bond is 
tendered, the judgment for the claimant is a sufficient justification 
to the officer in returning “nulla bona” on the execution as.to such 
part of the goods and chattels as are found by the judgment to 
belong to the claimant.‘ 


The bond to the claimant may be as follows: 

Know all men by these presents, that we, A. B., K. L., and O. P., are 
held and firmly bound unto M. N. in the penal sum of dollars 
(double the value of the property ), for the payment of which we hereby 
bind ourselves jointly and severally, our heirs, executors, and administrators. 
Sealed with our seals, ard dated this —— day of AL DS ‘ 


(1) Patty v. Mansfield, 8 Ohio R, 369. (3) Vol. XLV O. L. 55. 
(2) Ibid, (4) Swan’s Sts. 472. 
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The condition of this obligation is such, that whereas X. Y. sheriff of 
county, by virtue of an execution from the court of common pleas of 
county; at the suit of the said A. B. against C. D. seized divers goods and 
chattels as the property of the said C. D., which are claimed by said M. N., 
and on the day of A.D: upon a trial of the right of prop- 
erty therein had before H. F. a justice of the peace, the said X. Y. was or- 
dered to restore said goods to said M. N., and the said A. B. has requested 
said X. Y. to proceed and sell said goods as the property of said C. D. un- 
der said execution : now if the said A. B. shall pay or cause to be paid unto 
the said M. N. the full amount of any judgment, damages and costs, which 
the said M. N. may hereafter recover, in any court haying jurisdiction thercof, 
for damages sustained by reason of the detention or sale of said goods and 
chattels, then this obligation to be void; otherwise to be in full force and 


virtue in law. 
Signed, sealed, and delivered in presence of A. B. [Seal-] 


K. L. [Seal.] 
QO. P. [Seal.] 


Inasmuch as the claimant need not submit to the adjudication 
of the justice, but may bring an action at once against the sheriff, 
it would seem that in case of doubt, the sheriff may, in Ohio, de- 
mand an indemnity. 

Whenever one or more executions in Indiana are levied on any 
personal property of any person other than the execution defend- 
ant, such person, his agent or attorney, may file with any justice 
of the peace of the township in which such property shall have 
been levied upon, a claim in writing, stating that such person is 
the owner absolutely, or by mortgage or pledge, by deed or parol, 
of such property, specifying the several articles thereof, and that 
the same is so taken in execution; which statement must be veri- 
fied by oath or affirmation appended to such statement, to be 
true as the affiant verily believes.! The nature of the title must 
be clearly stated.? 

Said claimant, his agent or attorney, on filing such claim, or at 
any time before the final decision thereof, may file a bond in a 
penalty of double the value of the property claimed, but not to 
exceed double the amount, including costs, due on such execution, 
with surety to be approved by the justice, and conditioned that 
such claim shall be well and truly prosecuted to effect, or in de- 
fault thereof, that such property or so much thereof as may be 
finally decided to be subjegiato such execution, shall be delivered 


(1). Rev. Sts. of Ia. 784. Cs (2) Humble v. Williams, 4 Blackf. R. 473. 
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to the person entitled to receive the same, without demand thereof, 
in as good condition as the same can be kept by care and dili- 
gence. 

Whenever such bond is filed as aforesaid, and not before, the 
property claimed shall be forthwith delivered on request to the 
claimant, his agent or attorney, by the officer or person having the 
same in his custody. 

On filing such claim as aforesaid, the justice shall docket said 
cause for trial, making the execution plaintiff the defendant, and 
shall fix a day for trial within five days thereafter.! In reckoning 
this time, the day on which the claim was filed, must be counted.’ 

Of the day fixed for trial, the execution plaintiff, his agent or 
attorney, if in the county, and the officer holding such execution, 
must have three days notice, unless it is waived. Further proceed- 
ings on the execution are suspended thereupon, until such claim 
is abated, dismissed, or a final decision thereon had.’ 

The justice must try the case, unless a jury isdemanded. From 
his judgment, an appeal may be taken to the circuit court within 
ten days from its rendition; and from that court, it may be re- 
moved to the supreme court by appeal or writ of error. Ona 
decision in favor of the claim or any part thereof, before the jus- 
tice, the property must not be delivered to the claimant, before 
the time for taking an appeal has elapsed, unless by consent, if 
the bond before described be not executed and filed.* 

No claim interposed by one or more partners for their individual 
interest in property levied on, can prevent the sale under execu- 
tion of the undivided interest therein, belonging to an execution 
defendant.’ 

Any judgment on a trial of the right of property had as above, 
is conclusive, while the same remains unreversed, as to any per- 
son who had personal notice of the trial.6 The same rule applies 
to a trial of the right to personal property taken by virtue of a 
writ of foreign or domestic attachment.’ 

In Indiana the trial of the right of property was formerly not held 
conclusive. If the goods were found to be the debtor’s, the inquisi- 
tion might show that the sheriff’s conduct in selling was not mali- 
cious, but it wasno bar to an action of trover, trespass de bonis aspor- 


(1) Rev. Sts. of Ta. 784. (4) Rev. Sts. of Ia., 784, 5. 
(2) Long v. McClure, 5 Blackf. R. 319. (5) Ibid. 
(3) Rev. Sts. of Ia. 784. (6) Ibid. 


(7) Ibid. 
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tatis, or replevin, by the owner, although he was a party to the 
trial of the right of property.' 

In Bosley v. Farquar,? it was decided that a sheriff’s return to a 
fiert facias, that he had not levied, because the plaintiff would not 
give him.an indemnity, was unknown to the law; that it was as 
if there was no return at all, which, in legal construction, is a 
false return. The reason assigned was considered as insufficient 
to excuse the sheriff. The court thought it was not obligatory on 
the plaintif to indemnify the sheriff in any case; but that even 
if a sheriff were justified in not acting on an execution unless an 
indemnity were given, it was necessary that he should apprise the 
plaintiff of the state of the case, and of his determination not to 
act without an indemnity. And that this should be done when 
he received the execution ; or, if the doubts in which the goods of 
the debtor were involved, were then unknown, he should seek the 
earliest opportunity, after he ascertained that the goods were in 
dispute, to inform the plaintiff of the circumstances of the case. 

In Kentucky, the sheriff or other officer, who summons a jury to 
try the right of property, must give ten days previous notice of 
the day of trial, to the claimant, if in the county ; if not, then to 
his agent or attorney, if any such there be. Shoulda majority of 
the jury agree that the property levied on is subject to sale under 
the levy and execution, the officer must sell the property, and is 
not liable to any suit on account of such sale.’ 

The sheriff may summon the jury for his own benefit, though 
the parties do not demand one,’ but he is not required to empan- 
nel a jury. He may refuse to sell, if he finds the property does 
not belong to the defendant, but if he does so find and refuse, he 
should return those facts; if he returns a levy and “not sold for 
want of time,” he is liable for a false return.’ After having re- 
turned the property on a fi. fa. as the property of the defendant, 
he cannot empannel a jury on the issue of a vendi. exponas.’ After 
a jury has found that the property is subject to sale, he must offer 
itfor sale ; if he does not, he is liable on his bond, and cannot de- 
fend the suit, by proof, however conclusive, that the property was 
not subject to the execution.’ On the other hand, if he refuses to 


(1) Chinn v. Russell, 2 Blackf. R.172. (4) Philips v. Harris, 3 J. J. Marsh. 127: 
(2) 2 Blackf. R. 61. Emanuel v. Cocke, 6 Dana, 212. 
(3) 2 Moreh. and Br’s Dig. 1334: Acts of (5) Reed v. Booker, 6 Dana, 441. 

1842-3, p. 22. (6) Com’th v. Fuqua, 3 Litt. R. 41. 


(7) Potts vy. Com’th, 4 J. J. Marsh. 202. 
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levy, as directed on property mortgaged or sold, unless indemni- 
fied, and returns “no property,” he is liable for a false return, if 
the mortgage or sale was fraudulent as to creditors. He can only 
demand an indemnity, after a jury has failed to find that the prop- 
erty wassubject to sale.! A bond for indemnity where the jury 
find that the property was subject to sale, is void.’ 

Prior to February 23, 1843, the sheriff was exonerated from all 
liability for selling on execution, if the claimant did not succeed 
in establishing his claim.? He was thus not liable, if the jury 
found the property belonged to the defendant,’ or even if they 
disagreed. But the act of February 23, 1843, does not require 
the officer to sell the property, where the jury disagree ; there 
must, under that act, be an affirmative verdict of a majority that 
the property is subject to sale on said levy and execution. Even 
where the verdict is such as to authorize the officer to sell, the 
law only exonerates the sheriff from paying the value of the pro- 
perty, converted by the sale; he is still liable to the real owner 
for other injuries than the sale, distinct in their character, as for 
the wrongful taking and detention, or the abuse of the property 
before the sale, for nominal damages in trespass, or in replevin.® 

This law of Kentucky does not extend to seizures in attachment 
proceedings; in such, the verdict of a jury affords the sheriff no 
justification.’ 

If, after the jury has decided against the liability of the proper- 
ty to sale, the plaintiff insists on a sale of the property, and ten- 
ders to the sheriff bond, with sufficient security, to indemnify him 
against all consequences which may arise from a sale of the pro- 
perty, the sheriff should proceed to sell: For failure to do so, he 
is liable for any damage sustained thereby, should the property 
finally be proved to be subject to the execution.2 If the claimant 
of the property gets possession thereof, refuses to deliver it to the 
sheriff, and gives bond to indemnify the sheriff for not seizing and 
selling it, the bond may be inforced against him, if the sheriff is 
adjudged liable for not seizing and selling. So, if the execution 


(1) Bucklin v. Thompson, 1 J.J. Marsh. (5) Dickey vy. Evans, 2 Litt.R.130; Com’th 


Oo Be v. Herndon, 2 Dana, R. 429. 
(2) Mitchell v. Vance, 5 Mon. 529. (6) Phillips v. Harris, 3 J. J. Marsh. 131, 
(3) 2 Moreh. and Brs. Dig. 1334. (7) Dickey v. Evans, 2 Litt. R. 130. 


(4) Ferril v. Cockeril, 3 Bibb, R.258; Potts (8) Lampton v. Taylor, Lit. S. C. 273. 
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creditor gives a bond of indemnity, and the sheriff sells, the bond 
may be inforced, although the property did not belong to the judg- 
ment debtor, and should not have been sold.! 

Where property has been seized as belonging to a defendant, 
it is not the duty of a court to hear a stranger, who applies by - 
motion to have the property restored to him, as the lawful owner. 
Nor will a court of equity enjoin a sale of slaves or other pro- 
perty on fieri facias at the application of a third party claiming 
them,’ unless there is no legal remedy, or an inadequate one, or 
some potent obstruction thereto.’ 


(1) Davis v. Tibbats, 7 J.J. Marsh. 264. Logan, 3 Mon.20; Bouldin v. Alexander, 
(2) Price v, Shelby, Cir. Ct. Hard. 254. 7 Mon. 424. 
(3) Hall vy, Davis, 5 J.J. Marsh. 290; (4) Ibid, overruling McGinty v. Haggin, 
Nesmith v. Bowler, 3 Bibb, 487; Ken- 2 Bibb, 265. 
drick v. Arnold, 4 Bibb, 235; Watkins v. : 
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CHAP Erie. 
PROCEEDINGS AFTER LEVY ON GOODS. 


SECTION I. POWER TO DETAIN OR DELIVER TO PLAINTIFF. 
ll. RECEIPT OF MONEY. 
Il. REPLEVY OF JUDGMENT IN KENTUCKY. 
IV. REPLEVY OF JUDGMENT IN INDIANA. 
Vv. DELIVERY BOND IN INDIANA. 
VI. DELIVERY BOND IN OHIO. 
VII. FORTHCOMING BOND IN KENTUCKY. 
VIII. PAYMENT OF RENT IN KENTUCKY AND INDIANA. 
IX. APPRAISEMENT IN INDIANA. 
X. DESIGNATION OR SURRENDER OF PROPERTY BY DEFENDANT. 
XI. PRESERVATION OF LIVE STOCK. 
XIl. TITLE AND RESPONSIBILITY OF SHERIFF. 
XII. ADVERTISEMENT OF SALE. 
XIV. CONDUCT OF SALE OF GOODS. 


I. POWER TO DETAIN OR DELIVER TO PLAINTIFF. 


Tur sheriff, on a fi. fa., cannot detain the goods which he has 
seized, in his own hands, and satisfy the debt of his own proper 
money.'!. The court will set aside an execution issued on behalf 
of a sheriff, who, having a prior execution on the same judgment, 
advanced the money to pay it, and took a note or bond for the 
amount from the defendants.’ In one case, a deputy sheriff, hold- 
ing an execution, agreed with the defendant to delay the sale, and 
to join with the defendant in making a note, on: which money 
should be raised and applied to the satisfaction of the judgment, 


(1) Waller v. Weedale, Noy. 107, Bac. (2) Reid v, Pruyn, 7 Johns. R. 426; Whit- 
Abr. Execution C.; Sheriff N.; Stapp v. tier v. Heminway, 22 Maine R.238; Ste- 
Toler, 3 Bibb R. 450. vens y. Morse, 7 Greenl. 36. 
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provided that the execution should still be held by the deputy 
sheriff for his security, and if he was called on for the payment 
of the note, he might then proceed to sell for his own indemnity. 
The money was raised and paid to the agent for the creditor’s at- 
torney, in satisfaction of the judgment, the officer, at the time, 
informing the agent that the execution was still to be kept in life 
for his own indemnity. It was held, that as the creditor received 
the money and gave a receipt for it, without any stipulation or 
condition, the debt must be deemed satisfied; as to him, the power 
of the writ was spent, and the officer, although afterward called 
on to pay the note, could not sell the goods of the defendant, 
but became a trespasser by selling them.' So, when a sheriff 
was attached for not returning a fi. fa., and the.deputy, to whom 
it was directed, paid the judgment and took an assignment of it 
for his own indemnity, it was held, that he could not enforce the 
collection of the judgment by execution, although the defendant 
had promised to pay it to him.? The case, in which the sheriff 
has by statute the right to collect the original judgment, will be 
stated in a subsequent chapter. 

' The sheriff cannot deliver the goods seized to the plaintiff in 
satisfaction of his debt.’ 


Il, RECEIPT OF MONEY. 


He may receive the amount of the judgment, debt, or damages, 
costs, and interest ( where interest is demandable), if paid to him 
by or for the defendant, and upon its receipt, may release and de- 
liver up any property which he has levied upon. He cannot re- 
ceive, in discharge of the execution, anything but gold and silver, 
unless the creditor directly or indirectly sanction the receipt of 
bank notes.‘ 

In Ohio, all judgments bear an interest of six per cent. per an- 
num from the date thereof, that is, from the first day of the term 
at which they are entered, except confessed judgments, which bear 
interest from their entry. All decrees obtained for the payment 
of money, carry interest of six per cent. from the day specified in 


(1) Sherman vy. Boyce, 15 Johns. R. 443. (4) Griffin v. Thompson, 2 Howard (S. C.) 
(2) Bigelow v. Provost, 5 Hill, 566; See R. 244; Gwin v. Breedlove, 2 ib. 29; 
also Morris v. Lake,9 Sm.and Mar. 521. Buckhannon v. Finnin, 2 ib. 258; Me- 
(3) Thompson y. Clarke, Cro. Eliz. 504; Farland v, Gwin, 3 ib. 717. 
Beaty v. Sampson, 2 Vent. 95. 
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the said decree for the payment thereof, or if no day be specified, 
then from the day of the entering thereof, until such debt, money, 
or property, is paid.’ 

In Indiana, interest on the judgment or decree of any court, or 
of any justice of the peace, for the payment of any specific sum 
of money, is allowed and computed at the rate of six per cent. 
per annum from the date of signing such eMneae or decree un- 
til the same be paid or satisfied.’ 

In Kentucky, all judgments and decrees carry interest at the 
rate of six per cent. per annum, from the date of the judgment 
or decree, unless the judgment or decree bears interest by its 
terms from a prior day, or unless it be a case where the interest 
shall have been assessed in damages; with the exception of judg- 
ments in actions of malicious prosecutions, libel and slander, and 
actions of tort to the person, which do not bear accruing interest. 
The judgment or decree may be entered up for the accruing inter- 
est from the day of entering the same; and if not so entered, the 
clerk must indorse on the execution that it bears interest at the 
rate of six per cent. per annum from the time of rendering the 
same, stating in the indorsement the day of rendering the judg- 
ment or decree.’ 


Til. REPLEVY OF JUDGMENT IN KENTUCKY. 


If the amount of the execution is not paid, the sheriff must sell 
the goods in his hands, unless the defendant replevies the judg- 
ment. 

By the laws of Indiana and Kentucky, the judgment of a court 
of record may be stayed or replevied, as it is termed, for a certain 
length of time. No such stay is known in Ohio, except upon the 
judgments of justices of the peace; and no such term as replevy- 
ing a judgment occurs in the law of Ohio. 

This right to replevy does not extend, in Kentucky, to any exe- 
cution upon a judgment against a sheriff, constable, coroner or 
other collecting officer, for a delinquency or default, in exeguting 
or fulfilling the duties of his office, in any point of view whatever, 
or upon any judgment against an attorney at lawor other collect- 
ing agent, for money received by him for his client or principal, 
or against a principal by his security. Upon any such execution 


(1) Swan’s Sts. 455. (3) Loughb. Dig. 280-1. 
(2) Rev. Sts. of Ia. 581. 
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for the better information of the officer, the clerk or justice of the 
peace issuing the execution, must indorse the cause for which the 
judgment was rendered, and also that “no security of any kind is 
to be taken.” Under it the officer must proceed immediately and 
at once make the money.’ An execution issued on a replevin 
bond or a sale bond or a forthcoming bond, also, should be in- 
dorsed by the clerk or justice that “no security of any kind is to be 
taken,” and cannot be replevied or stayed.? An agreement on 
the record to waive the right of replevin will be specifically en- 
forced according to its tenor, and the clerk must make the proper 
indorsement to that effect.’ 

A replevin law, extending to past contracts, is unconstitutional, 
but not, if it extend only to future contracts.‘ 

With the exceptions already stated, a defendant or defendants 
in a fiert facias or a ca. sa. may replevy the same in Kentucky, for 
the space of three months. This right continues to the time a 
sale of the property is made under a fiert facias, and at any time 
after the emanation of the ca. sa. The act of 1828 provides that 
the mode of replevying shall be, by the defendant’s tendering to 
the officer holding the execution, good and sufficient security, to 
be bound with him to pay the amount of such execution, inclu- 
ding the interest (if any) up to that time, and costs. In these 
costs must be taken and estimated the officer’s half commission 
as allowed by law, the expenses of imprisonment, if any have 
accrued, and all other legal costs, with interest on the aggregate 
amount of the same, from the time of such replevin until paid. 
This bond may be to the following effect: “We, A. B. principal, 
and E. F. security, do bind ourselves, three months after the date 
hereof, to pay C. D. (the plaintiff in execution), the sum of 
dollars cents, being the amount of principal, interest and 
costs, of an execution which issued from the clerk’s office of the 
circuit court (or county court) of —— on the day of ; 
in favor of the said C. D. for the sum of $ , debt or damages, 
$ interest, $ costs of suit, $ jailor’s fees, $ 
sheriff’s half commission, amounting in the whole to the sum of 
$ aforesaid, against the said A. B., and we, the said A. B. 
and E. F. his security, have hereby replevied the same ; Witness 


(1) Act of 1828, Sect.16, 1 Moreh. and (3) Act of 1829,1 Moreh. and Br’s Dig. 


Br’s Dig. 644. 655. 
(2) Ibid. 644, 645. (4) Blair v. Williams, 4 Litt. R. 35, 47; 7 
Mon. 10, 50. 
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our hands this day of .” This bond must be signed by 
the principal and security or securities, and attested by the officer 
taking the same. The officer taking the same must return this 
bond to the office from whence the execution issued, with the ex- 
ecution, in virtue of which it was taken. After the same falls 
due, it has the force of a judgment, and is taken and treated as 
such, and the proper officer must, at the request of the plaintiff 
or his attorney, issue execution thereon in all respects as ona 
judgment at law.' By the act of 1829, it bears interest from the 
time itis taken, and the clerk issuing the execution on such bond, 
must, without fee, indorse the time and rate of interest thereon, 
by which the officer levying or collecting the same must be gov- 
erned.? 

Where the obligor or obligors or either of them, the obligee or 
obligees or either of them in any replevin bond, die before satis- 
faction thereof, execution or executions may be sued out on any 
such bond, in the name of the surviving obligee or obligees, or 
against the surviving obligor or obligors, without suing out a 
writ of scire facias or other dilatory proceeding.’ Under the prior 
act, defendants could not quash a replevin bond because it was 
not witnessed.* A replevin bond, to have the force of a judgment, 
must be acknowledged before an officer; otherwise it is but a 
common law obligation, on which no execution can issue.* 

A replevin bond, charging an excess over the legal fee of the 
sheriff is not thereby vitiated; the excess may be credited. An 
execution can only issue against a party to the judgment.*® 

One or more of several defendants cannot replevy and execute 
a replevin bond without joining the rest.’ But the plaintiff alone 
can object to it on this ground.* If the execution is against one 
when it should be against two defendants, the replevin bond, en- 
tered into by that one defendant, will be quashed? If execution 
is against two and judgment against one, a replevin bond by both 


(1) Act of 1828, 1 Moreh. and Br’s Dig. (7) Stevens v. Wallace, 5 Mon. 404, 


643. (8) Skinner v. Robinson, Hard. 4; Ed- 
(2) 1 Moreh. and Br’s Dig., 654. wards vy. Greenwell, Hard. 188 ; Wilson 
(3) Act of 1828, Sect. 21. 1 Moreh. and v. King, 3 Lit. 457; Fulkerson v. Cald- 

Br’s Dig. 647. well, 1 J.J. Marsh. 496; Com’th v. Fisher, 
(4) Sanders vy. Buck, 2 J.J. Marsh. 476. 2 Tb. 137. 


(5) Williams vy. Hall, 2 Dana R. 97, 
(6) Bridges v. Caldwell’s Ex’rs,2 A. K. 
Marsh. 195. 


(9) Faught v. Byrne, Hard. 330. 


REPLEVY OF JUDGMENT IN KENTUCKY. 275 


will be quashed.' If four are sued and judgment is against three, 
a bond by the four will not be quashed.? A replevin bond on a 
judgment in favor of F. J’s. heirs, without naming them individu- 
ally, will not be quashed.’ 

Replevin bonds may be quashed, where there is no judgment, 
where the execution substantially varies from the judgment, or 
the bond from the execution.’ But if there is a sufficient corres- 
pondence to connect them, the bond will not be quashed. Nor 
will it be, merely for not stating the items of damage, interest and 
cost, if the aggregate is correctly given.’ An action of debt may 
be maintained on a replevin bond.° 

A replevin bond need not recite, that the property was restored 
to the original owner. The aggregate of principal, interest, and 
costs, including the sheriff’s commissions, must bear interest in a 
replevin bond.’ If taken for too much it may be corrected, but 
should not be quashed.* 

A bond, appearing on its face to have been executed by a feme 
covert, the wife of the defendant in the execution, is null and void, 
as a replevin bond. A replevin bond cannot be good against 
some of the obligors, under the statute, unless it is good against 
all, for execution cannot issue against the securities only.® 

A sheriff is not concluded by a judgment quashing a replevin 
bond taken by him, where he has not been a party to the motion." 

A replevin bond executed by heirs to stay a judgment against 
an administrator, in which the administrator does not join, is not 
void, nor can it be quashed at the instance of the obligors therein, 
though it is voidable by the obligees.” 

If a bond contains the characteristic stipulations of a replevin 
bond, and is payable at the time prescribed by law for any de- 
scription of replevin bonds, though in taking it, the officer may 
have erred in calculating the amount, or in other respects, the 
bond, until quashed or set aside, has the force of a judgment.2 A 
replevin bond is void, if the officer had no authority at the time 


(1) Bridges v. Caldwell, 2 A.K. Marsh. (6) Salter v. Richardson, 3 Mon. 204. 
196; Monal v. Bamir,4 Litt, 10; San- (7) Hatcher v. Kelly, 1 Bibb, 282. 
ders v. Bock, 2 J. J. Marsh. 480. (8) Nicholson v, Howsley, Lit.S.C. 300, 
(2) Sanders v. Bock, 2J. J. Marsh. 480. (9) Woodrough v. Perkins, 1 Bibb, 288. 
(3) Shackleford v. Fountavn, 1 Mon. 252. (10) Darland v. Gow, 2 Bibb, 541. 
(4) Fant v. Wilson, 3 Mon, 344. (11) Williamson v. Logan, 1 B. Mon, 237, 
(5) Com’th v. Hamiiton,4 Mon. 132; Ib. (12) Hopkins vy. Chambers, 7 Mon. 260, 
ToD6s 
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it was given, to coerce the amount by execution against the prin- 
cipal obligor. Error in its date may be corrected, and it will be 
good as acommon law bond.’ A replevin bond, though signed 
when it was blank, is good, if it is delivered after being filled 
up.? 

If areplevin bond is written in the first person plural, and signed 
by the security, it is his bond, though his name does not appear in 
the body of the bond.’ 

By the act of January 29, 1829, which is still in force, it is pro- 
vided, that no execution shall issue upon any judgment or decree 
until ten days after the rendition of the judgment or decree, un- 
less for good cause the court or justice of the peace shall order 
otherwise. It is also enacted, that in all the cases before stated, 
in which the defendant or defendants have a right to replevy, he, 
she, or they may, at any time before an execution is taken out of 
the office, appear before the clerk of the court, which entered up 
the judgment or decree, and with one or more good securities, to 
be approved of by the clerk, enter into bond in substance as fol- 
lows: “This day the defendant A. B., together with C. D., his 
security, came before me as clerk of the court, and undertook 
that they would satisfy and pay HE. F. his judgment, including in- 
terest (if any) and costs, amounting to , rendered in his fa- 
vor against the said A. B. by this court, within months, with 
legal interest on the whole amount thereof from this date.” This 
recognizance must be dated and signed by the defendant or de- 
fendants giving the same, and the security or securities, and will 
have the force of a replevin bond. Execution may issue thereon 
after the expiration of the time of replevin. Clerks and their se- 
curities, who take such recognizances, are liable in damages to the 
plaintiff for taking security that is insufficient at the time of ap- 
proving thereof.’ 

By the act of December, 1802, motions to quash faulty replevin, 
or forthcoming bonds, must be made at a court, to be held between 
the return of said bond to the office and the issuing of the first ex- 
ecution thereon, or at the first court to be held next after the issu- 
ing of such execution, but at no time thereafter.’ That there is 
no seal to the signature of the security, does not take the case 


(1) Cook v. Bk. of Ky., 5J. J.Marsh.163. (5) 3 Lit. 92; Coyle v, Porter, 2 A. K. 


(2) Clarke v. Bell, 2 Litt. R. 163. Marsh. 360; Whaley v. Stout, 2 J. J. 
(3) Ibid, 165. Marsh. 147; Hopkins vy. Chambers, 7 
(4) 1 Moreh, and Brs. Dig. 655. Mon. 260; Byrne y. Caldwell, 2 Litt. R. 
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out of the limitation of this act.!. Nor that the bond is made to 
the assignee instead of the plaintiff in execution.’ 

The motion to quash cannot be made in the name of the secu- 
rity only; the principal must join? 

An execution on a replevin bond should not be quashed, on the 
ground that the bond was erroneously taken, if the bond is per- 
mitted to stand.* 

If A. obtain a judgment against B., who gives a replevin bond, 
with C. as security; afterward execution issues thereon against 
C., and B. replevies for twelve months, with D. as his security, 
and D. pays the debt, D. cannot maintain an action against B. 
and C. for the money he has paid.5 

If after a fi. fa. issued on a replevin bond has been levied on 
estate of the principal debtor, sufficient to satisfy it, it is stayed 
by the order of the plaintiff, and the property is released, the sure- 
ty in the replevin bond is thereby discharged, in equity, from the 
obligation of the replevin bond.® 

An action will not lie to recover back money paid on an illegal 
replevin bond, unless the bond has been quashed or set aside.’ 


IV. REPLEVY OF JUDGMENT IN INDIANA. 


In Indiana, a party, by putting in bail, may have a stay of ex- 
ecution on a judgment against him, unless the judgment has been 
obtained against an attorney at law, for moneys by him collected 
or received as such attorney, or against an individual, individuals 
or corporation for any moneys deposited with him or them, or 
against any clerk of a circuit or other court, sheriff, coroner, county 
treasurer, county agent, trustee of the county seminary fund, 
school commissioner, agent of the surplus revenue, or against the 
sureties of any such officer, or unless the judgment is against any 
public officer, county officer, treasurer of any congressional town- 
ship or school district, or any other officer, who, by virtue of his 
office, has any moneys belonging to the state or any such county, 
township or district in his hands, or any of the university, college, 
or school funds, or any other funds, belonging to the state or any 
county, township, district, or other portion of the people of the 


(1) Lynch v. Buck, Hard. 372. (5) Brooks vy. Shepherd, 4 Bibb, 572. 
(2) Byrne v, Caldwell, 2 Litt. R. 125. (6) Alexander v. Bk. of Com’th, 7 J, J. 
(3) Bk. of Ky. v. Lacey, 1 Litt. R. 295. Marsh. 580. 


(4) Blackburn v. Bilbo, Hara. 516. (7) Thomas vy. Clarke, 1 Litt. R, 287. 
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state, or against their sureties. The court rendering any such 
judgment as the above, will order the execution to be indorsed, 
that the same shall not be replevied or stayed; and executions is- 
suing on any such judgments are returnable in sixty days from the 
date thereof.! 

Upon any judgment not belonging to the classes just excepted, 
the execution may be stayed from the time of signing the judg- 
ment until the expiration of the following periods: On judgments 
for not exceeding six dollars, inclusive of costs, thirty days; for 
over six dollars and not exceeding twelve, inclusive of costs, sixty 
days; for over twelve and not exceeding twenty dollars, inclusive 
of costs, ninety days; for more than twenty and not exceeding 
forty dollars, inclusive of costs, one hundred and twenty days; 
for over forty and not exceeding one hundred dollars, inclusive of 
costs, one hundred and fifty days; for over one hundred dollars, 
inclusive of costs, one hundred and eighty days.’ 

The bail for stay of execution may be taken by the clerk of 
the court, if it is entered before the issuing of the execution. If 
an execution is issued before the expiration of the time for which 
the judgment might be stayed, and bail has not been entered, the 
clerk must indorse on the writ the date of such judgment, and that 
the same is repleviable by putting in bail for the stay of execu- 
tion. When the writ comes to the officer thus indorsed, the per- 
son or persons against whom such execution issued may have a 
stay of execution on the judgment until the expiration of the 
time from the date of the judgment for which a stay of execution 
is allowed as above stated.* 

To entitle himself or themselves to such stay, such person or 
persons must procure one or more sufficient freehold sureties, to 
enter into a recognizance, acknowledging themselves bail for such 
defendant or defendants, for the payment of the judgment together 
with the interest and costs accrued and to accrue thereon, at the 
expiration of the stay of execution. These sureties are to be ap- 
proved by the officer in whose hands such writ is for execution. 
Such recognizance of bail must be indorsed on the execution, and 
signed by the bail, and must be substantially in the following 
form :4 


(1) Rev. Sts. of Ia., 738-9. - (3) Rev. Sts. of Ia., 737. 
(2) Rev. Sts. of Ia., 736. : (4) Ibid. 
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“T[ or we, as the case may be J, acknowledge myself [or ourselves] re- 
plevin bail for the payment of the judgment upon which the within execu- 
tion has issued, together with the costs accrued or to accrue thereon, at or 
before the expiration of the time allowed by law for the stay of execution 
on such judgment.” [ Signed, ] ° A. B. [Seal.] 

C. D. [Seal.] 


The obligor in a replevin bond cannot question the constitution- 
ality of the law, under which it was taken.' 

The ofticer who takes a recognizance, as above, and his sureties 
are liable on his official bond, if he take a surety, who is not a 
freeholder, and afterward becomes insolvent.? He is liable for the 
insufficiency of the sureties at the time they are taken. If they 
have lands at that time, which, after deducting all liens, fall short, 
on a fair estimate, of the amount of the judgment, this deficiency 
is the measure of damages; if the liens were equal to the full 
value of the lands, the damages are the full amount of the judg- 
ment with interest.’ A declaration against the officer must aver 
both that he did not make the money, and that the judgment was 
not replevied, or show some other default.*| The insolvency of 
the defendant in the original judgment is no defense.’ But a plea 
that a levy was made on goods and chattels, lands and tenements 
sufficient to satisfy the judgment, is a good plea in bar.® 

The officer having a writ, on which replevin bail is given, must 
return the same and his doings thereon, without further execution 
thereof, to the clerk’s office from which such execution issued, im- 
mediately after taking such bail.’ . 

The recognizance of replevin bail taken by such officer must 
be copied by the clerk of the court into his execution docket, in 
the appropriate column, and is deemed and taken to be a record. 
Whether taken by the officer or the clerk, it has the force and ef- 
fect of a judgment confessed in a court of record, against the per- 
sons executing such recognizance, and against their estates. No 
execution or further execution, as the case may be, shall issue un- 
til the time fixed by law for such stay of execution has expired. 
Execution issues jointly, after the stay has expired, against all the 
parties to the judgment and recognizance, and it may issue 


(1) Magruder v. Marshall, 1 Blkf.R.333; (4) 2M’Lean R. 355. 

Weaver y. Field, 1 Blkf. R. 334. (5) 2M’Lean R. 408. 
(2) Bispham y. Taylor, 2 M’Lean R. 355. (6) Sedam v. Taylor, 3 M’Lean R. 547. 
(3) Bispham v. Taylor, 2 M’Lean R. 408. (7) Rev. Sts. Ja. 747. 
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against their estates and bodies, as in cases of other judgments, 
for the amount of the judgment thus stayed, together with the 
costs accrued thereon, and also the costs of execution on such 
judgment.' A joint execution may issue against the judgment 
debtor and his replevin bail.?, By becoming replevin bail, the bail 
is a joint debtor with the defendant in the judgment. If the de- 
fendant die, a fi. fa. may nevertheless be issued within a year 
after his death against both, describing the surety as replevin bail, 
which execution can be enforced only against the bail. <A re- 
plevin bond, taken by a clerk and found among the papers of the 
court, is presumed to have been filed.* 

Any levy by virtue of a joint execution against a judgment 
debtor and his replevin bail, must be first made, in Indiana, on 
the property of the defendant or defendants in the original judg- 
ment, and if sufficient property be not found in the just estimation 
of the officer executing such writ, to satisfy the plaintiff’s judg- 
ment and interest and all costs, the levy must be completed with- 
out delay upon the property of the bail.’ 

The sale of such property may be advertised to take place at 
the same time; but the property of the original defendant or de- 
fendants must be first offered for sale, and if the same will not 
bring the amount of the plaintiff’s judgment and interest, and all 
costs, the officer executing such writ must forthwith proceed to 
sell the property of such bail, to make the residue.® 

The taking of a recognizance from replevin bail does not ope- 
rate in Indiana, as a satisfaction of the original judgment, or 
extinguish or affect any lien created thereby upon the estate of 
the original judgment debtor.’ 

If judgment is entered against two or more persons, any of 
whom are sureties for any other or others, in the contract on 
which such judgment is founded, there shall be no stay of execu- 
tion on such judgment, if such sureties object at the time of ren- 
dering such judgment; and it shall be so ordered by the court, 
unless the bail for the stay of execution will undertake specially 
to pay the judgment, in case the amount thereof cannot be levied 
of the principal judgment defendant. 


(1) Rev. Sts. of Ia., 738. (5) Rev. Sts. of Ia, 738, 
(2) McCoy v. Elder, 2 Black. 183, (6) Ibid. 
(3) Carnahan y. Brown, 6 Blackf. R. 93. (7) Rev. Sts. of Ia., 739. 
(A) Doed. Burge v. Cunningham, 6 Black. (8) Ibid, 739. 
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Replevin bail by filing with the clerk an affidavit, that he be- 
lieves he will be liable to pay the judgment, unless execution is 
issued-immediately, may cause execution before the time of stay 
is out, on which the officer must collect the amount of the execu- 
tion, or replevin bail may be taken for the residue of the period 
of stay not then elapsed.' If an execution comes to an officer, be- 
fore the stay is out, and he levies on goods of the principal, he 
may still abandon his levy, if he ascertains that the writ issued at 
the request of the surety, without any affidavit being filed.? 

Replevin bail cannot maintain an action against one, who 
fraudulently converts the only property of their principal, before 
the bail has paid the judgment.’ 

If any replevin bail pays the judgment, he may take an assign- 
ment thereof, or without such assignment, may have execution 
against the original judgment debtor or debtors, and any cosure- 
ties for their rateable proportions, subject to all eqtities between 
the parties.‘ 


VY. DELIVERY BOND IN INDIANA. 


Provisions are made by the statutes of Ohio, Kentucky, and In- 
diana, for delivering goods levied upon to the judgment debtor 
under certain circumstances. 

In Indiana, whenever any property is levied upon by virtue of 
any execution or order of sale, or whenever the same remains un- 
sold in the hands of the officer, for want of bidders, the execution 
defendant or defendants have the right to the possession thereof, 
by executing and delivering to the officer, holding such writ, a 
bond, with good and sufficient sureties, to the acceptance of such 
officer, in double the value of such property. This bond must be 
conditioned for the delivery of such property to the prope 
officer, at such time and place as may be appointed for the sale 
thereof, and conditioned further, that said defendant or defendan 
may sell said property at private sale, and, when so sold, the doit 
defendant or defendants shall pay the appraised value thereof to 
the plaintiff or plaintiffs, to be applied to the satisfaction of the 
judgment, order, or decree, on which such execution or other pro- 
cess may have issued.* 


(1) Rev. Sts. of Ia. 739. (4) Acts of 1844-5, p. 35; Acts of 1847-8, 
(2) Ezra v. Manlove, 7 Blackf. R.389. pa23. 
(3) Green v, Kimble, 6 Blackf. R. 552. (5) Act of Feb. 11, 1843; Rev. Sts. of Ia. 
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The condition of a delivery bond was that the property should 
be delivered to the person to whom the execution was directed, 
but it did not state his name. It was held, that the omission of 
the name of the sheriff only created such an ambiguity as was 
susceptible of explanation by extrinsic proof, and that the bond 
was not void.' It is no defense to an action on such bond, that 
the demand, if collected, was not coming to the plaintiff, but to 
certain heirs, and that one of the defendants was surety of the 
guardian of one of the heirs.’ 

A delivery bond, voluntarily given under this statute, to the ex- 
ecution plaintiff, instead of the officer, is valid* An execution 
plaintiff sued upon a delivery bond payable to the sheriff. The 
suit was held to have been properly brought, under the 25th sect. 
of the Practice Act, R. C. 1824, p. 294, which authorised a suit to be 
brought by the party interested, on such a bond, though it have not 
‘the substantial matter required by law, the party suggesting that 
the bond is defective.* Similar provisions to those of this 25th 
sect. of the Act of 1824 are stillin force.* The bond, it is pro- 
vided, “shall not be void, nor shall the surety or principal therein 
be discharged from any just liability for any want of form, or of 
the substantial matter, condition, or conditions required by law, 
but shall be equitably bound to the party interested; and such 
party may, by action of debt, or scire facias, or by his bill in chan- 
cery, in any court of competent jurisdiction, suggest that such 
bond is defective, and recover his just and equitable demand of 
the principal, and the person or persons, who were intended and 
included as sureties.” 

The statute of 1838, p. 279, provided that the condition of a 
delivery bond should be the same as is required by the revised 
statutes of 1843. Under this statute, a bond was executed, con- 
ec , after reciting the execution, and the seizure of the pro- 
i ; by the sheriff, for the purpose of being sold, that should the 
said defendants deliver, or cause to be delivered, the property in 

as good condition as it is now in, in front of a certain store, on a 
certain day, then, etc. No person was specified to whom the 
property was to be delivered. The court would not pronounce 
the bond a nullity, but considered the legal effect of the condition 
to be, that the property should be, at the time and place specified, 


o 
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(1) Evans v. Shoemaker, 2 Blackf. R.237. (4) Hawkins y. Johnson, 3 Blackf. R. 46. 


(2) Ibid. (5) Rev. Sts. of Ia, 760. 
(3) Thompson vy. Wilson, 1 Blackf. R. 358, 
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delivered to the sheriff. It was also held, that the declaration on 
the bond was defective, if it did not aver any person to whom the 
propérty was not delivered—that it should aver a nondelivery to 
the sheriff. 

If a defendant fails or refuses to deliver the personal property 
at the time and place stated in the delivery bond, the officer, 
if required by any security in the bond, at any time before the re- 
turn day of the execution, must take possession of the property, 
if it can be found in the county, by virtue of the execution and 
sell it, without taking any new delivery bond. In case the pro- 
perty is retaken, the sureties are only liable to the plaintiff in ex- 
ecution for the damages actually sustained by him in consequence 
of the nondelivery of the property, in pursuance of the terms of 
the condition of the bond, exclusive of the value of the property.’ 

If the property is present at the time and place stated in the 
condition of the bond for the sale thereof, the officer must seize 
upon and sell the same, notwithstanding the execution defendant 
fails or refuses to deliver the same.’ 

Whenever a delivery bond is taken and forfeited, the officer, 
holding the execution on which it was taken, must forthwith re- 
turn it, together with the execution, to the officer issuing the 
same.‘ 

If the condition of the delivery bond is forfeited, an action may 
be had thereon; on recovery, the amount due on the execution 
shall be assessed in favor of the plaintiff, provided the property 
so taken be of sufficient value®to satisfy the same; and if not, 
then the value of the property so taken, unless as just stated, the 
property has been seized ; and in all such cases, ten per centum 
damages shall be assessed on the amount so recovered.° 

When the plaintiff has judgment on demurrer in debt on a de- 
livery bond, the court may, by consent of parties, assess the dam- 
ages without a jury. Unless the parties assent to a submission, 
the damages, in such a case, or in case of a judgment by default, 
must be assessed by a jury.’ The judgment against the defend- 
ants in such suit, cannot be for more than the value of the prop- 


(1) Eldridge v, Yantes, 6 Blackf. R. 72. (5) Rey. Sts. of Ia., 745. 

(2) Acts of 1846-7, p. 127. (6) Thompson v. Wilson, 1 Blackf. R. 358; 
(3) Ibid. (7) Campbell v. Woolen, 5 Blackf. R. 80; 
(4) Rev. Sts. of Ia. 1046. M’ Kay v. Craig, 6 Blackf. R. 168. 
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erty agreed to be delivered, the costs, and ten per cent. damages.' 
It was decided in 1828, that the penalty of the bond is a limit to 
the damages which can be recovered, but that below this amount 
the proper measure of damages was the original judgment, with 
interest and costs.2. In 1829 it was decided that the measure of 
damages was the amount of the execution, in the absence of all 
testimony as to the value of the property. The act of 1831, p. 
239, prescribed the measure of damages as in the present act. It 
was decided, under this statute, that after the plaintiff proved 
that the value of the goods was sufficient to satisfy the execution, 
he was entitled to the amount due on the execution, with interest, 
and also ten per cent. damages thereon.‘ 

The judgment is entered for the penalty and costs; execution 
is awarded for the damages assessed. The execution follows the 
judgment, and is for the penalty and the costs; but it must be in- 
dorsed to levy the amount of damages assessed by the jury, or 
court, together with the costs of suit.’ 

In a declaration upon a delivery bond, there need not be an 
averment that the property was demanded at the place named in 
the bond. A compliance with the condition of the bond, is a de- 
fense, and must be pleaded. A tender and refusal of the property 
at the time and place fixed upon for the delivery, or the de- 
fendant’s being at the time and place with the property ready to 
deliver it, and the plaintiff’s not attending, nor any person for 
him, to receive it, constitute a complete plea in bar to such an 
action.© There need not be an awerment in the plea of a readi- 
ness at any time afterward to deliver it, or of its being brought 
into court.’ A plea that the defendant always has been and still 
is ready and willing to deliver the property according to its con- 
dition, is insufficient.? So also is a plea that the property was 
never demanded of the defendants, nor was any person ready or 
willing to receive the same at the time it was to be delivered, or 
at any time since, without averring that the defendant had the 
goods at the time and place ready to be delivered. The decla- 
ration need not aver the value of the property to be delivered.” A 
plea that the execution defendant claimed the goods as exempted 


(1) Campbell v. Woolen, 5 Blackf. R. 80. (6) Mitchell v. Merrill, 2 Blackf. R. 87. 


(2) M’Coyy. Elder, 2 Blackf. R. 183. (7) Ibid. 
(3) Chinn v. Perry, 2 Blackf. R. 268. (8) English v. Finicey, 5 Blackf. R. 298. 
(A) Mitchell vy. Denbo, 3 Blackf. R. 259. (9) Ibid. 


(5) Mitchell v. Porter, 3 Blackf. R. 499. (10) Hawkins vy. Johnson, 3 Blackf. R. 46- 
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from execution, because he had not property to the value of $100 
is insufficient ; there must be a direct allegation that he had not 
property to that value.! It is no defense that the officer made a 
false and fraudulent representation to the surety in the bond, re- 
specting the time the property was to be delivered, and that the 
bond was not read to or by the defendant. The defendant could 
not have been deceived by such conduct; if he was, it was his own 
folly.? 

In a suit upon a delivery bond, the sheriff is a competent wit- 
ness to prove the value of the property.’ ’ 

It was held a good defense to a suit upon a delivery bond given 
under the act of 1841, that, before the same was given, the sheriff 
had levied on lands of the execution debtor, more than sufficient 
under the act of 1841, at half their appraised value, to pay such 
judgment and all costs, and that, without selling them, or dispos- 
ing of the levy, he levied on the goods, for which the delivery 
bond was given.‘ If the execution is recited in the bond, the de- 
fendant is estopped from denying the existence of the execution. 
But he may show there was no judgment, if none is recited, or 
that it had been paid; this would support the plea of “no con- 
sideration.’” A plea, relying on the parol agreement of the plain- 
tiff, dispensing with the defendant’s performance of the condition 
of the bond, is bad. An accord cannot be pleaded in bar, unless 
it. be-executed:.* 

The taking of a delivery bond of an execution debtor and pro- 
ceeding on it to judgment and execution, without collecting the 
money, is no satisfaction of the original judgment. The plaintiff 
inay afterward proceed against the replevin bail on the original 
judgment.’ He may, at his option, proceed by a new execution, 
or upon such bond, from time to time, until the same is satisfied.® 

On a judgment upon a delivery bond, no stay of execution is al- 
lowed,nor can the officer holding the execution thereupon, or an exe- 
cution after its forfeiture, upon the original judgment, take a deliv- 
ery bond for any property levied upon under such execution. Ex- 
ecution issued on such judgment must be returned in thirty days.® 

The principal in any delivery bond may sell the property for 
which it is given, or any part thereof, at private sale, for not less 


(1) Barber v. Summers, 5 Blackf. R. 339. (6) Woodruff v. Dobbins, 7 Blackf. R. 582. 
(2) Seeright v. Fletcher, 6 Blackf. R. 380. (7) Young v. Peery, 6 Blackf. R, 399. 

(3) Chinn v. Perry, 2 Blackf. R. 268. (8) Acts of 1846-7, p. 128. 

(4) Miller v. Ashton, 7 Blackf. R. 29. (9) Rev. Sts. of Ia. 745 ; Acts of 1847-8, 
(5) Atkinson y. Starbuck, 7 Blackf. R. 420. p- 128. 
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than two-thirds of its appraised value, and pay over the proceeds 
thereof to the officer, instead of returning such property, as re- 
quired by such delivery bond. By so doing, the condition of such 
bond shall be discharged.'. This discharge, where part only is 
sold and the proceeds of such part only are paid over, will only 
be pro tanto, to the extent of the articles so sold. 


VI. DELIVERY BOND IN OHIO. 


In Ohio’ in all cases where a sheriff, coroner, or other officer, 
levies by virtue of an execution, upon any goods and chattels, 
which shall remain upon his hands unsold for want of bidders, for 
the want of time to advertise and sell, or any other reasonable 
cause, the sheriff, coroner, or other officer may, for his own secu- 
rity, take of the defendant a bond, with security, in such sum as 
he may deem sufficient. This bond must be conditioned that the 
said property shall be delivered to the sheriff, coroner, or other 
officer, holding an execution for the sale of the same, at the time 
and place appointed by said officer; which appointment is to be 
made, either by notice given in writing to said defendant in exe- 
cution, or by advertisement, published in a newspaper printed in 
the county, naming therein the day and place of sale. If the de- 
fendant afterward fails to deliver the goods and chattels at the 
time and place mentioned in the notice to him given, or to pay to 
’ the officer holding the execution the full value of said goods and 
chattels, or the amount of said debt and costs, the condition of the 
said bond, given as aforesaid, is considered as broken, and suit 
may be brought thereon as in other cases.’ 

This provision is intended to legalize and give effect to bonds, 
which the sheriff sees proper to take in any case, where, after a 
levy, the goods cannot be sold, before the return of the execution. 
The rights or liabilities of the sheriff do not seem to be materi- 
ally changed, by taking the bond, as between him and other per- 
sons than the defendant, to whom the goods are redelivered, upon 
the receipt of the bond. He cannot demand the goods from the 
defendant, until after he has given him notice of the time and 
place of sale, either personally in writing, or by an advertisement 
in some newspaper, printed in the county. 

But the officer having acquired a special property in the goods 
by the levy of the execution, that special property remains, until 


(1) Rey. Sts. of Ia., 746. (2) Swan’s Sts. 472. 
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at least the condition of the bond is broken. Up to that period 
the possession of the debtor is the possession of the officer. Be- 
fore forfeiture, no other execution can be levied upon the property, 
and no new /fiert facias can be issued on the judgment, under 
which the seizure was made. The condition of the bond can only 
be saved by a redelivery or an offer to redeliver at the time stipu- 
lated in the bond.'!' The sheriff, after demand and refusal to de- 
liver the goods according to the condition of the bond, may seize 
the property wherever he can find it, if he can do so without a 
breach of the peace, or may maintain trover for the conversion? 
If the property is not redelivered, the sureties in the bond are 
liable, although no execution issues after the bond is given.’ 

The sheriff is in no case compelled to take a bond for the prop- 
erty. He may deliver it or not, at his option. If he delivers it 
and takes a bond, the bond is for his own security merely. He 
must then look to the persons to whom he entrusts the property. 
If it is redelivered, he may hold it; if not, it was his folly to en- 
trust itin such hands. He is therefore liable to be amerced, as 
having neglected to serve the execution, notwithstanding he levied, 
delivered the property upon bond being given, and returns that he 
demanded the property at the time and place of sale, and it was 
not delivered.' 

A delivery bond in Ohio may be as follows: 


Know all men by these presents, that we C. D., O. P., and K. L., are 
held and firmly bound unto X. Y., sheriff of county in the penal sum of 
dollars (such sum as the officer may deem suflicient ), for the payment 
of which, well and truly to be made, we jointly and severally bind ourselves, 
our executors and administrators. Sealed with our seals and dated this 
day of , A. D. 5 

The condition of this obligation is such, that whereas, by virtue of a writ of 
fiert facias issued out of the court of common pleas ( or superior court of Cin- 
cinnati, ete.) of the county of against the said C. D., at the suit of A. B., 
bearing date the day of A.D. , for the sum of dollars 
damages and dollars costs ( here insert the amounts of the execution ), 
the said X. Y., sheriff, has seized the following goods and chattels of the said 
C. D., to wit: (here describe the property ), and the same remain upon the 
hands of the said X. Y., for want of time to advertise and sell ( or any other 


(1) Wright v. Lepper, 2 Ohio R297 ; Lusk (3) 2 Ohio R. 297. 

v. Ramsay, 3 Munf. 417. (4) Wadsworth v. Parsons, 6 Ohio R. 450. 
(2) Wadsworth v. Parsons, 6 Ohio R. 450; 
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reasonable cause ), and whereas, the said X. Y., sheriff, has, at the request of 
the obligors herein, delivered said goods and chattels to the said C. D.— Now 
if the said goods and chattels shall hereafter be delivered by the said C. D. 
to the said X. Y., or any other officer holding an execution for the sale of 
the same, in the said suit, at the time and place appointed by said officer ac- 
cording to law, this obligation shall be void, otherwise of full force and effect 


in law. 
Signed, sealed, and delivered in presence of, C. D. [ Seal. ] 
O. P. [ Seal. ] 
K. L. [ Seal. ] 


VII. FORTHCOMING BOND IN KENTUCKY. 


In Kentucky, where a sheriff or other officer has taken goods 
and chattels in execution, he may restore the same to the defen-. 
dant, upon receiving sufficient security from the owner, to have 
the same forthcoming, at the time and place of sale. If he pro- 
poses to do this, he must make out a schedule of such property, 
on the back of the execution, or on some paper annexed thereto, 
He must state below such schedule the time ‘and place of sale. 
He must, then, take the acknowledgment of the owner and his 
security or securities that they stand bound for the delivery of said 
property, in substance as follows, to wit: “I (or “we, etc.,” as the 
case may be) principal, and I (or “ we”) as his security (or secu- 
rities) do bind ourselves, that the property mentioned in the fore- 
going schedule, shall be forthcoming at on the day of 
next, by the hour of twelve o’clock in the day. Witness our 
hands.’ The bond must also specify the value of each species of 
property contained therein, according to the officer’s best judg- 
ment of its true worth.! This acknowledgment must be signed 
by the parties thereto, and attested by the officer taking the same. 

The officer, having restored the goods on the giving of such an 
acknowledgment as the above, permits them to remain with the 
defendant, at his or her own risk and expense, until the day stipu- 
lated for the delivery thereof. 

If the debtor fails to deliver up the same goods and chattels on 
the stipulated day, or other goods and chattels, which, when sold 
by the officer, fully satisfy and pay the debt (or damages ), inter- 
est, costs, and commissions, and if the debtor also fails to pay the 
same, the officer holding the execution must return the fact of 


(1) Act of 1836; Loughb. Dig. 234. 
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such failure, with the acknowledgment of the principal and se- 
curity which has been entered into, to the office from whence the 
execution emanated. He must report on the bond the particular 
property which was not forthcoming. If the officer neglects for 
the space of twenty days after a failure to deliver the property 
according to said undertaking, to make this return, he, or his se- 
curities, or both, are liable, upon motion before the proper tribu- 
nal, for the whole amount of such execution, including costs, and 
ten per centum damages thereon. In order that his liability may 
be fixed, he must receive ten days’ previous notice of the intended 
motion. 

The written acknowledgment, thus taken by the officer, and re- 
turned, has in all respects the force of a judgment. The clerk 
must, upon the application of the party plaintiff, or his attorney, 
issue execution upon it against the principal debtor and his secu- 
rity or securities, for the amount of principal, interest, and costs 
of the original judgment, and the costs that since accrued. Upon 
the acknowledgment interest accrues from its date, and the 
clerk must set forth in the execution the time, from whence inter- 
est accrues, until paid, and, as already stated, he must indorse on 
the execution that “no security of any kind shall be taken,” by 
which the officer must be governed.' The execution can in no 
case issue against the security for a sum exceeding the value of 
the property which was not delivered.’ 

A delivery bond in Kentucky is a satisfaction of the judgment 
and execution, under which it was taken, and if not complied 
with, operates as a new judgment.? No new execution can issue 
for the whole of the original judgment.‘ It is questionable, 
whether the sheriff, after the time for delivering the property has 
passed by, can make a new levy under the execution in his hands, 
and still more questionable, whether he can levy on the property 
held by the surety and return his bond as forfeited.’ 

If the officer permit property levied on to remain in possession 
of the debtor, without taking a forthcoming bond, and the debtor 
removes them from the state and becomes insolvent, this is a mis- 
feasance, for which the sheriff is liable in an action on the case, 


(1) Act of 1828, Sect. 14, 1 Moreh. and (3) Joycev. Farquhar, 1 A. K. Marsh. R. 
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not only to the party to the execution, but to any one, as a surety 
in an injunction bond, who has been compelled to pay the execu- 
tion by reason of his misconduct.! 

If a replevin or forthcoming bond is quashed as faulty, the obli- 
gee or obligees in such bond (besides their remedy against the 
officer), may have execution on his or their bond, as if such re- 
plevin or forthcoming bond had never been taken.? 

Twoexecutions between the same parties may be united in the 
same forthcoming bond, provided the sheriff distinctly states the 
amount of each, and on forfeiture of the bond, two distinct exe- 


cutions should issue.’ 
An error in the name of the plaintiff in the execution, may be 


amended.’ 

A delivery bond should specify the property and the time of de- 
livery.> 

The sheriff is not to judge of the validity of a delivery bond 
which he has taken. If materially defective, it may be quashed 
by the court.° 

If an execution is indorsed “no security of any kind to be ta- 
ken,” the sheriff has no right to take a statutory forthcoming bond: 
if taken, it cannot be returned and made the basis of an execu- 
tion. An execution issued thereon, will be quashed. It may be 
good as an indemnity to the officer as a common law bond, but 
not otherwise.’ 

A delivery or tender of the property, at the place and on the 
day appointed, and at such hour of the day as enables the sheriff 
without inconvenience or violation of the law, to proceed in the 
coercion of the debt, is sufficient, although it be after 12 o’clock. 
If the sheriff improperly refuses to receive the property, or has 
fraudulently obtained the bond, the surety may be relieved in 
equity. But not, where there is only a tender or delivery of part 
of the property, unless a failure has been caused by circumstances 
entirely beyond the surety’s control. But equity will not inter- 


(1) Rowe v. Williams, 7 B. Mon. R. 202. (6) Young v. McElroy, Lit. S.C. 19. - 
(2) Act of 1828, Sect. 17, 1 Moreh. and (7) Poston v, Southern, 7B. Mon. 289; 
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fere, where the property seized did not belong to the defendant in 
the execution, for there the bond may be quashed at law.! 

It isthe duty of the sheriff, not of the defendant in execution, 
to write the delivery bond. He should, then, present it to the de- 
fendant, for his and his surety’s signature and delivery.’ 

If a person puts his name on a blank piece of paper and au- 
thorises the sheriff to fill up a delivery bond above the signature, 
the officer commits no forgery, so long as he acts within the scope 
of this authority. 


VI. PAYMENT OF RENT IN KENTUCKY AND INDIANA. 


In Kentucky, if the goods and chattels of the defendant are ly- 
ing or being in or upon any messuage, lands or tenements, which 
are leased for life or for lives, for a term of years, at will or oth- 
erwise, and where the rent is reserved and made payable in mo- 
ney, they are not liable to be taken by virtue of a writ of execu- 
tion, attachment or other process, unless the party so taking the 
same shall, before the removal of such goods from off the demis- 
ed premises, pay or tender all the money due for the rent of the 
said premises, at the taking of such goods or chattels in execu- 
tion, &c. not amounting to more than one year’s rent. This pay- 
ment or tender is to be made to the landlord, if he reside within 
that county, or to his agent, if he has any known agent resident 
within the same county. If more than one year’s rent is due, the 
party suing out such execution, may pay or tender to such land- 
lord or his agent, one year’s rent, and may proceed to execute his 
judgment or levy his attachment, if the proceedings are by attach- 
ment. Where money is thus paid for rent, the sheriff or other 
officer serving the execution or attachment must levy as well the 
money so paid, as the execution money, and pay the same over 
to the plaintiff.‘ Similar provisions were made by the English 
Stat. 8 Anne, c. 14, sec. 1. 

If the sheriff proceeds to sell, after being notified of rent in ar- 
rear, he becomes liable upon his bond.° 

The above provisions have been decided to be constitutional. 
A sale of the property is such a removal as subjects the officer to 
liability. The landlord must notify the sheriff of his lien and de- 


(1) 6 Dana R. 112. . (4) Act of 1828, 1 Moreh. and Brs. Dig. 
(2) Price v. Honaker, 5 Mon, 562, 639. 
“$) Griffith v. Com’th, 55, J, Marsh, 318, (5) Governor v. Edwards, 4 Bibb’s R. 219 
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mand his rent; if the sheriff then sells the goods, he is liable only 
for the value of the goods, deducting necessary expenses. The 
lien applies only to the rent due for the year immediately prece- 
ding the execution, and does not affect the purchaser on the fi. fa. 
After goods are levied on, they are not subject to a distress war- 
rant. The notice to the sheriff of the lien may be by parol or in 
writing. The lien of the landlord exists as to all goods and 
chattels lying or being on the tenement. The landlord may either 
move the court that the proceeds of the sale be paid him, or sue 
the sheriff, if he removes the goods, without paying the rent. If 
he pursues the latter course, he may recover the actual value of 
the goods, to an amount not exceeding his rent.’ 

In Indiana, the goods and chattels of any tenant lying and be- 
ing in or upon any messuage, lands or tenements leased for life 
or lives, term of years or otherwise, which are taken by virtue of 
any execution, are liable for the payment of all such sum or sums 
of money as are or shall be due from such tenant for rent of the 
premises, at the time of taking such goods and chattels by virtue 
of such execution, not to exceed one year’s rent. The sheriff or 
other officer, who makes sale of such goods, must, after the sale, 
pay to the landlord, or other person empowered to receive the 
same, such rent so due, if so much shall remain in his hands, and 
apply the overplus thereof, if any, toward satisfying the debt and 
costs in the execution mentioned.’ 

The sheriff or other officer must, after having received notice of 
such claim for rent, withhold the payment of the money collected 
until the landlord has had an opportunity to prove his claim, for a 
term of time not exceeding thirty days. This proof must be 
made before a justice of the peace of the county, after six days’ 
notice of the time and place of making such proof, to the'plain- 
tiff, his agent or attorney, or if they do not reside in the county, 
then such notice must be left with the sheriff or other officer who has 
such execution in his hands. The justice’s judgment is conclu- 
sive, and cannot be impeached by evidence showing it was for too 
large asum.’ It may be appealed from. 

A certificate from such justice that due proof has been made 
by such landlord, is sufficient authority for such sheriff or other 
officer to pay the amount, not exceeding one year’s rent, so proved, 


(1) Craddock v. Riddlesborger,2Dana’sR. (3) Rev. Sts. of Ia. 829. 
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to such landlord. In all cases of appeal from the decision of 
the justice, the sheriff or other officer must hold such moneys in 
his hands until the determination of said suit.'! 

If the officer refuses to pay the amount proven before the jus- 
tice, he is liable to the landlord, and suit may be maintained upon 
his bond. The landlord is not limited, in such suit, as to the 
amount to be recovered, by the amount of the execution.? 

The landlord can only claim the rent due at the time of taking 
the goods in execution, and not that which accrues after the ta- 
king and during the continuance of the sheriff in possession.’ 

In Ohio, no lien is given for rent; no distress therefor is known 
to the law, and the sheriff need not provide for or pay any rent 
of premises, on which goods are seized. 


IX. APPRAISEMENT IN INDIANA. 


Whenever a sale of goods seized upon execution is to be made, 
the officer must conform to the following rules: 

In Indiana, no property, either real or personal, can be sold on 
execution, or by virtue of any other process issued by any officer 
of the State, for a less sum than its fair value at the time of such — 
sale, after deducting all incumbrances thereon, except as will 
now be stated. For the purpose of ascertaining this value, an 
appraisement may be had, and if the defendant or defendants elect 
to have his property appraised, he is not permitted to waive such 
appraisement. ‘The execution plaintiff or plaintiffs, his, her or 
their agent or attorney, may select one appraiser, and the defend- 
ant or defendants another, each of whom must be disinterested 
residents and householders of the township in which such levy is 
made. They must proceed to make a just and true valuation of 
the property. If they do not agree upon the value of the prop- 
erty thus levied upon, they must choose a third person of like 
qualification, in which case the appraisement of any two of them 
is deemed and taken to be the value of the property. Where 
either of the parties neglects or refuses to select an appraiser, or 
in case any person, when selected, fails or refuses to serve as such, 
it is the duty of the officer holding the execution or order of sale 
to appoint some person or persons, having the qualifications 
above stated, to serve.’ 


(1) Rev. Sts. of Ia. 830. (3) Bassett v. Knight, 1 M. and 8, 452. . 
(2) Darter v. State, 5 Blackf. R. 61. (4) Rey. Sts. of Ia. 1044, 
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Whenever an officer exposes property to sale, and the same or 
any part thereof cannot be sold for its appraised value, the officer 
must make an indorsement to that effect on the execution, when 
the property may be re-appraised, at the cost of the party de- 
manding the same; but no property can be appraised, more than 
three times during the lifetime of any execution or order of sale. 
When the property remains unsold, for want of bidders, it may 
be re-offered, upon due advertisement, not exceeding three times, 
during the life of the execution or order; but if not sold when re- 
offered, the plaintiff must pay the costs occasioned thereby." 

All executions from the circuit or probate court, must be made 
returnable at the expiration of one year from the date thereof, 
and not sooner. But the several officers holding executions, must 
make one offer to sell, with as little delay as possible after receiv- 
ing the execution.? 

Upon a vendi. exponas or alias order of sale, the property may 
be re-valued and re-offered as on the first execution or order of 
sale.® 

The appraisement being completed, according to the law of In- 
diana, the appraisers are to return a schedule thereof to the offi- 
cer in writing, specifying therein the value of each tract, lot or 
parcel of real estate, and of the several articles of personal prop- 
erty, which have been levied upon by virtue of the execution, 
subject to appraisement. The appraisers shall take and sub- 
scribe an oath or affirmation annexed to such appraisement, in 
substance as follows: ‘We the undersigned do solemnly swear 
(or affirm) that the property mentioned in the foregoing schedule 
is, to the best of our judgments, worth the sums specified and set 
down therein, the same being the fair and just value thereof at 
this time, [exclusive of any liens, mortgages or incumbrances ex- 
isting thereon,]’ which oath or affirmation the officer is fully 
authorized to administer, and also to attest the same when taken 
and subscribed by the appraisers.‘ The appraisement must be 
by the officer making the levy, returned and filed with the execu- 
tion or other process, under which such levy was made.* 

The personal property thus appraised, is to be sold at auction 
for not less than the valuation,’ unless as hereafter stated, where 
designated by the debtor. If it cannot be sold for that amount, 


(1) Rev. Sts. of Ia. 1045. (A) Rev. Sts. of Ia. 748, 
(2) Rev. Sts. of Ia. 1046. (5) Rev. Sts. of 1044. 
(3) Ib. 1045. (6) Ibid, 
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the officer, in returning the execution or order of sale, must make 
an indorsement thereon to that effect. The levy and return of 
the officer’s doings constitute and remain a lien on the property 
thus remaining unsold, and a writ of venditioni exponas or alias 
order of sale may issue for the sale of the property as in other 
cases. Under such writ, either party may have a re-valuation of 
the property levied upon, by paying the expenses of such revalu- 
ation ;' but no property can be appraised more than three times 
during the lifetime of any execution or order of sale.? 

The above provisions in regard to the appraisement of property, 
&c. are subject to only the following exceptions. They do not ex- 
tend to judgments or other proceedings against any state, county 
or township officers, or executors, administrators or guardians, for 
misfeasance, nonfeasance and malfeasance in office, nor to attor- 
neys and counsellors at law for failing to pay over moneys col- 
lected by them as such, nor against any bank, savings’ institution 
or insurance office, nor to judgments rendered against the princi- 
pals in delivery bonds.’ 

The statute of Ohio, passed January 19, 1848,’ provided for an 
appraisement of personal property, and that it should not sell for 
less than two-thirds its appraised value. It expired by its own 
limitation on March 1, 1845, and by an act of March 12, 1845,’ 
all laws repealed by it were re-enacted. Since that time in Ohio, 
no appraisement of personal property has been required, before 
sale thereof on execution. No appraisement of goods or slaves 
is required in Kentucky. 


X. DESIGNATION OR SURRENDER OF PROPERTY BY DEFENDANT. 


In Indiana, the defendant or defendants have the right to desig- 
nate upon what personal property levy shallbe made. But where 
the officer is about to levy, if the defendant does not, on being re- 
quired and demanded by the officer, designate the property to be 
levied on, then the plaintiff or plaintiffs, their agent or attorney, 
have the right to select and designate the particular property to 
be levied upon. The property thus designated must be sold for 
two-thirds its fairvalue.* If no property is designated, the officer 
must levy on such property of the debtor, as can be found, sub- 


(1) Rev. Sts, of Ia, 1045, (4) Vol. XLI, O.:L, 10. 
(2) Ibid. (5) Vol, XLIII. 0. L. 76. 
(3) Rev. Sts. of Ia, 748-9. (6) Rev.Sts, of Ia. 1046, 
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ject to execution. Or if he does not designate sufficient to satisfy 
the judgment in the opinion of the officer, the officer can levy on 
other property of the debtor.' 

In Kentucky, a defendant in execution may at any time before 
the day of sale, surrender any other personal property to the offi- 
cer in lieu of his slaves, and he may in like manner surrender his 
lands situate in that county, in which the levy is made, in dis- 
charge of his slaves or goods, and his slaves or goods in discharge 
of his lands. When such a surrender, however, is proposed, the 
officer must take notice that the goods or lands tendered, will sell 
for a sum equal to the amount due on the execution, with costs. 
Where he has doubts upon that subject, he may retain the prop- 
erty, upon which he levied, in custody, until after the sale of the 
property so surrendered ; andif the latter fails to satisfy the exe- 
cution, he may proceed forthwith to sell so much of the property, 
which he has thus retained, as will satisfy the residue of the exe- 
cution. 

The surrender of any property in lieu of other property levied 
upon, is not permitted in Kentucky, to delay the sale, but the offi- 
cer must proceed at the time appointed in his advertisement for 
the sale of the property first levied on, and at the proper place to 
make sale of the property so surrendered, even though there is 
not time for advertising the same the number of days required by 
the statute, after the surrender. It is his duty to advertise and 
make the intended sale of the surrendered property as public and 
as generally known, as the time and other circumstances will 
enable him.? 


XI. PRESERVATION OF LIVE STOCK. 


In Indiana, when one or more live animals are levied on, if the 
defendant does not give a delivery bond for the same, the sale 
thereof must take place within fifteen days after the levy thereon, 
on giving ten days notice, as required in case of the sale of per- 
sonal property under execution, unless the plaintiff or defendant 
shall either of them voluntarily defray the expenses of keeping 
the same. In case such animal or animals are not sold under 
such execution or process, the defendant may take possession of 


(1) Rev. Sts. of Ia.. 746. (2) Act of 1828, Sect, 35,1 Moreh, & Brs. 
Dig. 652, 
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the same, but the same are subject to the lien of such execution 
or process.' 

In Kentucky, the sheriff having levied upon property under a 
Jieri facias, must take the necessary steps to preserve and dispose 
of it. If it is live stock, which is not immediately replevied and 
restored to the debtor, the sheriff or other officer must provide 
sufficient sustenance for the support of such live stock, until the 
same shall be sold or otherwise legally discharged from such ex- 
ecution. The same duty devolves upon the officer, when he 
serves an attachment on any live stock. The allowance to be 
made the officer for expenges, incurred in supporting such stock, 
may, upon the motion of the officer, be settled and adjusted by 
the court, before whom such execution or attachment is returned, 
upon the trial of the attachment or return of the execution. 
These, when so adjusted, are to be taxed in the bill of costs 
against the party against whom judgment shall be given on such 
attachment, and may be retained out of the money arising from 
the sale of such stock. Where the plaintiff in any attachment is 
cast, the expenses aforesaid must be taxed in the bill of costs 
against such plaintiff, for which the defendant may take execution 
with the other costs, and is liable to the officer for the same, col- 
lectable as other fees. Where such expenses have been incurred 
on an execution, and the execution is afterward quashed or su- 
perseded, the allowance must be made as above stated, and the 
sheriff must issue his feebill for the same, and it shall form costs, 
if the same afterward accrue to the party paying it. And in all 
cases, the officer who provides for keeping stock must make a fair 
estimate of the expenses for keeping the stock, and can collect 
‘the same as part of the costs, subject to the correction of the court. 
Where the estimate is considered by the court too high, the court 
will order a return of that excess to the party entitled to the same, 
with not less than twenty-five nor more than fifty per centum 
thereon.” 

The chancellor has full power, with or without a jury, to award 
payment of all necessary and proper expenses incurred in the 
safe keeping and maintenance of slaves placed under the control 
of the sheriff, by order of his court.’ 

In Ohio, no provision is made by statute, except in the case of 


(1) Rev. Sts. of la., 1046. (3) Blevins v. Sympsom, 2 B. Mon. 463. 
(2) Act of 1828, Sect. 11, 1 Moreh. & Brs. 
Dig. 638. 
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a constable,' for keeping cattle or other live stock, taken on exe- 
cution. There can, however, be no doubt of the right of the offi- 
cer to provide for their support, and that any expenses thus in- 
curred will be allowed by the court out of the proceeds of the 
sale. 

If the sheriff take cattle, and return that he has taken them, 
and afterward the cattle die for want of meat, he is answerable 
for their value.? 


XI. TITLE AND RESPONSIBILTY OF SHERIFF. 
% 

A sheriff acquires, by virtue of a levy on goods a special pro- 
perty in the goods, and may maintain trespass, trover, or replevin 
against the defendant or a third person, who takes them away.’ 
It has been decided in Kentucky, that the property in the sheriff 
is a qualified property ; the legal title, subject to the levy, remains 
as before, the owner and officer becoming tenants in common; and 
that the measure of damages in trover, where the property is ta- 
ken from him, is not the value of the property, if that exceeds the 
amount of the execution. In Kentucky, the right of the sheriff 
to the possession and control of the goods levied on, and his re- 
sponsibility are not changed by his going out of office.’ The ex- 
tent of this latter rule in the different states depends upon the 
question, as to whether a successor must complete proceedings 
under an execution first delivered to his predecessors, which is 
elsewhere adverted to. 

An officer, from whose legal custody goods seized on process 
are taken, may repossess himself of them, even when in the hands 
of another officer, who has subsequently attached them under 
valid process.® 

If, upon a trial of the right of property in the goods levied upon, 
they are found to belong to another person than the execution 
debtor, the right of property and of possession of the officer ceases, 
and he cannot maintain trover, even against a person to whom 
he has delivered them for safe keeping.’ 


(1) Swan’s Sts. 519. (A) Linville v. Black, 5 Dana, 176. 

(2) Clerk v. Withers, 1 Salk. 322. (5) Rogers v. Darnaby, 3 B. Mon. 238. 

(3) 2 Saund. 47; 17 Johns. R, 128; Rich- (6) Bowler v. Eldridge, 18 Conn. R. 1. 
ardson v. Bartley, 2 B. Mon. 328; Rogers (7) Grady v, Newby, 6 Blackf. R. 442; 
v. Darnaby, 3 B. Mon. 238; 2 Ohio R. Walpole v. Smith, 4 Blackf. 304. 
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A sheriff is not an insurer of goods which he has seized on ex- 
ecution. He is not liable for their loss by fire, but is answerable, 
if they are lost, either through his own neglect or that of others, 
entrusted by him with their custody.'. He must exercise good 
faith and reasonable diligence. He is not of course liable, where 
the goods have been embezzled or stolen.? He is responsible for 
gross negligence and fraud; but whether for ordinary negligence, 
has not been expressly decided. As he is a bailee for compensa- 
tion, it may be thought that he is bound by the common law rule 
in such cases, to ordinary diligence.’ 

His responsibility, for the goods levied on, continues so long as 
he can keep possession thereof under the execution. If he loses 
them, after the defendant has paid the judgment to the plaintiff, 
even if before the defendant has made a demand upon him for 
them, he is liable to the defendant, who may sustain an action 
on his bond.* 

The plaintiff in the judgment, under which a levy has been 
made, cannot sustain an action against a wrongdoer, for taking 
the goods out of the possession of the officer. The plaintiff has 
a recourse against the officer, who alone can maintain such ac- 
tion.° 

As already stated, the sheriff may intrust the property for safe- 
keeping, even without a bond, to a third person, sometimes called 
areceiptor. By so doing, he does not evade responsibility. He 
is considered as still holding the goods. The receiptor must re- 
deliver them to him on demand, and, it seems, cannot deny his 
title. 

He may even, if he chooses to risk it, intrust it to the defen- 
dants in the execution, as his mere bailees and agents, with or 
without security. Their possession is still his possession. He 
may then retake the goods, wherever he can find them, provided 
he can regain the possession without force or terror. He may 
also, with or without a venditiont exponas, sell them without being 
subject to an action. The sheriff leaves the property in the pos- 
session of the debtor at his own risk.’ 


(1) Browning v. Hanford, 5 Hill, 588; (4) Conover v. Com’th, 2 A. K. Marsh. 566. 
Runlet v. Bell, 5 N. Hamp. 433; Barron (5) Barker v. Mathews, 1 Denio R. 335. 
v. Cobleigh, 11 N. Hamp. 557; Rogers vy. (6) Rogers v. Darnaby, 3 B. Mon, 238; 
Darnaby, 3 B. Mon. 238. Richardson v. Bartley, 2 B. Mon. 328; 
(2) Burke v. Treviit, 1 Mason, 96. Wadsworth v. Parsons, 6 Ohio R. 450, 
(3) Story on Bailments 130; 1 Mason 96. (7) State v. Fuller, 14 Ohio R. 545. 
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XII. ADVERTISEMENT OF SALE. 


In Ohio, the officer who levies upon any goods or chattels by 
virtue of any execution issued out of a court of record, before he 
proceeds to sell the same, must cause public notice of the time 
and place of sale to be given for at least ten days before the day 
of sale; which notice must be given by advertisement in some 
newspaper printed in the county; or in case no newspaper be 
printed therein, by setting up advertisements in five public places 
in the county, two of which advertisements must be put up in 
the township where the sale is to be held. 

In Indiana, previous notice of the time and place of the sale of 

_any goods and chattels by execution, must be given for ten days 
successively, by posting up written or printed notices thereof, in 
at least three of the most public places in the township where 
such sale is to be made.” 

Several differences exist between the statutory provisions in 
these two states. In Ohio, the notice is to be given for at least 
ten days, and the statute may be satisfied by one notice, provided 
it be given at least ten days before the sale, although the intent 
of the statute being to benefit the defendant, by attracting pur- 
chasers, would induce the sheriff to give more frequent notice. 
In Indiana, the notice must be given for ten days successively. In 
Indiana, no provision is made for notice by advertisement in a 
newspaper, while in Ohio, that is the most frequent course of giv- 
ing notice, and indeed the only legal mode in this case, unless no 
newspaper is published in the county. In Indiana, the notices 
must all be posted up in the township where the sale is to be 
made; while in Ohio, even where that kind of notice is resorted 
to, only part of the advertisements need be in the township. 

In Kentucky, the advertisement of sale of personal property 
must be made at least at three public places in the county, for 
not less than ten, nor more than fifteen days.* The advertisement 
must state the nature of the property levied upon, and the time of 
sale.t The following form of a Notice of sale will suffice. 


At 


o’clock, A. M. (or P. M. as the case may be), on the 
of A.D. 
house in the city of 


day 
, I shall expose to public sale at the door of the court- 
, and county of 


, the following property, to wit: 


(1) Swan’s Sts. 472. (3) 1 Moreh. and Brs. Dig. 639--640. 
(2) Rev. Sts. of Ia. 749-750. (4) Ibid. 
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six cows, eight sheep, a dozen chairs, one bed, bedstead, and bedding, a lease 
for five years, given by A. B. to C. D. on the day of eel DE ; 
and-by C. D. assigned to K. L., the same being of those premises in the 
of: , situate, &c. (here describe the premises), being property ta- 
ken by virtue of an execution from the Court of Common Pleas of 
county, at the suit of G. H. against K. L. 

HK. F., Sheriff of 
, A D. —. 


County. 


Dated , the day of 


XIV. CONDUCT OF SALE OF GOODS. 


In Kentucky, the sale of goods levied upon must be in the court- 
yard of the county,! and should be on the first day set apart for 
the sitting of the circuit or county court of that county in which 
the levy is made, next ensuing the issue of the execution.’ 

In Ohio and Indiana, no particular place or time is appointed 
for sales of goods and chattels. It is the general duty of a sher- 
iff to sell within a reasonable time after levy. If he do not, he 
is liable to an action on the case.2 But the plaintiff in such ac- 
tion can recover nominal damages only, unless actual injury is 
proved.* 

After notice of an assignment of a judgment, the sheriff is lia- 
ble to the assignee for any nonfeasance in regard thereto, and is 
not excused by any instructions of the assignor.® 

In England, the sheriff may either remove and sell the goods, 
or sell\them on the premises, if the defendant or other person, on 
whose premises the goods are, consents to it. He is allowed to 
remain a reasonable time on the premises to remove the goods.° 
- In case of removal, he must carry the goods to a place of safe 
custody until they can be sold, for if they are rescued, he is liable 
to the plaintiff for their value.’ He has a reasonable time to re- 
move them, and may leave them after levy, for a time sufficient 
to obtain the means of removal. . 

In Indiana, the statute provides that ‘no personal property 
shall be sold unless the same shall be present and subject to the 


(1. 1 Moreh. and B. Dig. 639-40. Tb. 654. (4) Bales v. Wingfield, 2 Nev. and Man, 
(2) Ibid. 831 ; Wylie v. Birch, 4 Adol. and El. N. 
(3) Aireton v. Davis, 9 Bing. 740; Bales S. 566, 580 note (a.) 

v. Wingfield, 2 Nev. and Man. 831; (5) State v. Herod, 6 Blackf. R. 444. 

Carlisle v. Perkins, 3 Stark. 163; State (6) Sewell on Shffs. 252. 

vy. Herod, 6 Blackf R. 444. (7) Ib. Sly v. Finch, Cro. Jac. 514, 
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view of those attending the sale, and it shall be sold in such lots 
and parcels as shall be calculated to bring the highest price.” 

The rule as laiddown in New York substantially agrees with this 
statutory provision in Indiana. There the sale must be where 
the goods are situated, and such is undoubtedly the law, without 
any statute upon the subject. A sale six miles distant from the 
goods, was held to be irregular and void.? If part of the goods 
are present and part absent, the sale is valid as to the part which 
is present.’ 

The articles sold must be pointed out to the inspection and ex- 
amination of bidders ; a general sale of all the defendant’s prop- 
erty, without any particular designation of the articles, will not 
pass the title ; the goods must be sold specifically and separately.‘ 
The officerneed not hand over the goods formally to the purchaser, 
but they must be actually levied on by him, must be shown to the 
bidder at the time of the sale, and be in his power to be actually 
delivered.® 

The sale must be of the same goods which were advertised. 
The officer cannot substitute other property and offer it under the 
same advertisement.® 

The sale, after it has been commenced, may be adjourned to a 
different place, at the reasonable discretion of the officer.’ It 
would seem that, on the first sale, he need not strike off property 
at a very great sacrifice. 

An officer, holding an execution, is bound to take all necessary 
and lawful means to comply with the exigency of the writ, and 
thereby to secure to the plaintiff in execution the fruits of his re- 
covery. As to time, place, and manner of sale, a sound discre- 
tion is vested in him, but in full confidence that it will not be 
abused. The exercise of this discretion should never be under 
the direction of one party, so as to oppress and bring ruin on the 
other. The oflicer is bound to consult his own judgment, to act 
firmly but temperately, and in no case can he, without just repre- 
hension, lend himself to the views of either party, or become the 
instrument to avenge their real or imaginary wrongs. A sheriff 
is not bound to execute the order of a plaintiff, when he sees that 


(1) Rev. Sts. of Ta., 750! (5) Bostic v. Keizer, 4 J.J. Marsh. 600. 
(2) Cresson v. Stout, 17 Johns. R. 116. (6) State y. Fuller, 14 Ohio R. 545. 
(3) Linnendoll vy. Doe, 14 Johns. R. 222. (7) Finkom y. Purdy, 5 Johns. R. 345. 
(4) Sheldon v. Soper, 14 Johns. R, 352. 
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there must be a great sacrifice of the defendant’s property ; it is 
his duty then to postpone the sale.! 

The sheriff may seize a reasonable quantity of the debtor’s 
goods, but he must sell only to the extent of the sum to be levied, 
the amount of the judgment and costs. If he sells more than 
sufficient to pay this amount, he is liable in trover for the excess.? 

Whether he has sold more than under the circumstances was 
necessary, is a question of fact in each particular case. Prima 
facie, a sheriff’s sale is to be considered to be for ready money and 
for immediate delivery. The sheriffis not justified, after he has 
sold as much as apparently satisfies the writ, in going on to sell 
more upon a speculation that it is possible that actual delivery 
of such goods as he has already sold, may be prevented by some 
loss or accident, for which he is not answerable.’ 

In Ohio, the goods are struck off to the highest bidder, without 
regard to the amount of his bid. The same rule prevails in Ken- 
tucky, both as to goods and slaves.’ In Indiana, as already stated, 
goods must bring not less than the valuation, unless they have 
been set apart by the debtor. 

The law of Ohio provides that no sheriff or other officer con- 
ducting the sale of property, either real or personal, nor any ap- 
praiser of such property, shall either directly or indirectly pur- 
chase the same; and every purchase so made, shall be considered 
fraudulent and void.’ This principle, by the act of March 29, 
1841, was extended, as to future sales, to prohibit an appraiser of 
any lot or tract of land under the provisions of any law of the 
state, from becoming the purchaser thereof at any sale, wherein 
the price for which such real estate must sell, shall be governed 
by the valuation made by him, as one of the appraisers thereof.° 

In Indiana, it is provided, that the officer or his deputy, making 
the sale of any property by virtue of an execution, shall not, 
either directly or indirectly, purchase any property whatever at 
any sale by virtue of such execution ; and all purchases by such 


(1) M’Donald v. Neilson, 2 Cow. R.139; (3) Aldred vy. Constable, 6 Adol. and El. N. 
Finkom v. Purdy,4 Johns. R. 345. S. 370. 

(2) Batchelor v. Vyse,4 Moo. and Scott, (4) 1 Moreh. and Br’s. Dig., 639, 640. 
552; Cook v. Palmer,6 Barn. andCress. (5) Swan’s Sts. 477. 
739 ; Stead v. Gascoigne, 8Taunt. 527 ; (6) Swan’s Sts. 1015. 
Aldred y. Constable, 6 Adol. and El, N. 
S. 370. 


304 SALE OF GOODS. 


officer or deputy, or to the use of either of them, shall be void, 
both as against the execution creditor and debtor.' 

The statute of Kentucky on this subject, applies only in terms 
to a sale of land, but inasmuch as at common law the sheriff was 
not required to sell at auction, he could not sell to himself. Hence 
in Kentucky, following the rule of the common law, a sheriff can- 
not purchase goods or slaves at a sale made by himself on exe- 
cution.?, And a purchase by a deputy sheriff at a sale made by 
his codeputy, though not void, is pregnant with suspicion of fraud, 
and when accompanied by any indication of unfairness or ine- 

_ quality, as great inadequacy of price or the like, will be held void 
on the ground of fraud.’ 

The plaintiff in execution may become the purchaser of the 
goods soidunder his execution.’ If there is no other claimant of 
the proceeds of sale, the officer may deliver the goods to him 
without receiving the money. In case of contest, he may demand 
the money, but cannot recover it by suit therefor after delivery of 
the goods, if the plaintiff is legally entitled to it.’ 

The officer need not take the bid of a minor,’ nor of an insol- 
vent or insane person, nor of a feme covert. He should not ery or 
in any way regard a bid in anything but money.’ 

A bidder at a sale by the sheriff may, at any time before the 
article is struck down to him by the officer, withdraw his bid; but 
when the hammer is down, the sale is complete and both parties 
are bound by the contract. If a sale is adjourned after a bid is 
made, the officer cannot at the time to which an adjournment is 
had, treat the bid as subsisting.® 

A combination between different persons not to bid against 
each other, and thereby prevent competition, renders void any pur- 
chase made by any party tosuch fraud.'"° So if underbidders or 
puffers are employed to enhance the price and deceive other bid- 
ders, and they are in fact misled, the sale will be held void, as 
against public policy." 


(1) Rev. Sts. of Ta. 752. (6) Kinney v. Showdy, 1 Hill’s R. 544. 
(2) Stapp v. Toler, 3 Bibb’s R. 450. (7) Downing vy. Brown, Hard. 181. 
(3) Worland v. Kimberlin, 6B. Mon. R. (8) Puyne v. Cave, 3 T. R. 148. 

608. (9) Donaldson vy. Kerr, 6 Barr. R. 486. 
(4) Stratford v. Twynam, 1 Jacob. R. 418. (10) 1 Story’s Eq. I. § 293 ; Piait v. Oli- 
(5) Nichols y. Ketcham, 19 Johns. R. 84 ; ver, 2 M’Lean’s R. 277. 


Russell y. Gibbs, 5 Cow. 390. (1) Ibid. 
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If a purchaser refuses to pay for an article which has been 
struck off to him, the officer may return no sale.!. Heis not bound 
to make himself liable, by returning an actual sale and trusting 
to a recovery against the purchaser.? 

A return “that the property was struck off to A. B., and that 
A. B. has neglected and refused to comply with the terms of sale” 
amounts to no more than if no sale was made. If the officer had 
not time to offer it again after A. B’s refusal, he should make a 
proper return to that effect, and another execution should issue.’ 

If the sheriff sells and delivers goods, he is liable for the amount 
bid, although he does not receive it. He ought not to part with 
the property until the money is paid.’ 

Where the purchaser does not pay, the sheriff may offer the 
property again, and it would seem that, by the common law, the 
first purchaser will be liable for any difference between the 
amount for which the article is finally sold and his bid.6 No 
statute exists in Ohio or Kentucky upon this subject, but in Indi- 
ana a remedy by motion is provided, either in case of a sale of 
real or personal property, which is referred to in the chapter upon 
sales of land in that state. 

There is no warranty of title on a sale by a sheriff or other of- 
ficer. The declaration by him, that the goods offered for sale are 
the property of the execution debtor, and that he will sell them 
as the law directs, is no warranty of title. An officer may use 
such words as in law amount to a warranty, but the words must 
unequivocally show an intention to warrant.’ There is an im- 
plied promise by the sheriff that he does not know that the goods 
are not the defendant’s ; and if he does know it at the time of 
sale, he is liable in assumpsit to the extent of the injury done.® 

In Indiana, when an officer sells any personal property on ex- 
ecution, it is his duty, upon the payment of the purchase money, 
to deliver the actual possession of the property sold to the pur- 
chaser.® 

Such may be said to be in general, the duty of the officer, ex- 


(1) 5 Cow. 390. (6) Lucas vy. Knockells, 4 Bing. 722.%* 
(2) Bisbie’s Lessee v. Hall, 3 Ohio R. 449. (7) Morgan v. Fencher, 1 Blackf. R. 10 ; 
(3) Wortman v. Cunnyngham, 1 Peters C. The Monte Allegro, 9 Wheat. 616. 
C. R. 241. (8) Pets y. Blades, 5 Taunt. 657, 
(4) Denton v. Livingston, 9 Johns. R.96. (9) Acts of 1846-7 p. 127. 
(5) Downing v. Brown, Hard. 181. 
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cept in the case of sale of a leasehold estate. Of the latter, the 
officer must execute an assignment, which may be in the form of 
a deed of land, which will be given in another place. 
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CHAPTER XVI. 
SALE OF LAND ON EXECUTION IN OHIO. 


SECTION I. MODE OF LEVYING ON LAND. 

Il. WHAT ESTATE IN LAND MAY BE SOLD. 
iil. WHAT LAND IS EXEMPT. 

IV. APPRAISEMENT. 

V. ADVERTISEMENT. 

VI. CONDUCT OF SALE. 

VII. RETURN OF SALE. 
VIII. CONFIRMATION OF SALE. 

IX. EXECUTION OF DEED. 

X. FORM OF DEED. 

XI. WHAT IS ESSENTIAL TO TITLE OF PURCHASER. 
XII. ESTATE ACQUIRED BY PURCHASER. 


I. MODE OF LEVYING ON LAND. 


In Ohio, if no goods and chattels of a judgment debtor can be 
found whereon to levy, under a fieri facias, the officer must in- 
dorse on the writ of execution “no goods,” and forthwith levy the 
writ of execution upon the lands and tenements of the debtor, 
which are liable to satisfy the judgment, upon which the writ of 
execution issued.| He must first exhaust the goods of the defen- 
dant, if any he has, and having done this, and justified himself in 
indorsing, “no goods,” he must levy upon lands. The officer’s 
return of “no goods” is conclusive. The defendant cannot im- 
peach the return and show that he had goods, in order to irivali- 
date the levy on land, or the right of the creditor to file a bill in 
equity to set aside a fraudulent conveyance.’ 


(1) Swan’s Sts. 470-1. (2) United States vy. Lotridge, 1 McLean 
R. 246. 
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No entry by an officer on real estate is necessary to constitute 
alevy. The officer may remain in his own office and not even 
go within view of the land; he need not seize upon any twig, turf, 
or any other part thereof, as symbolical of the whole. His in- 
dorsement upon the execution of a levy will constitute one, to all 
intents and purposes. 

This course corresponds with the practice which usually pre- 
vails, and is believed to fulfill the requisitions of the law on this 
subject. At the same time, it must be admitted, that this ques- 
tion has seldom been directly adjudicated upon. 

In Kentucky, in a recent case,' a more stringent rule has been 
adopted. The court of appeals there found considerable difficulty 
in determining what act of the officer should be deemed indispen- 
sable to constitute a valid levy of an execution upon real estate. 
They denied, however, that a written memorandum by the officer, 
describing the property, whether made upon the execution, or at- 
tached to it, or otherwise, would alone be sufficient. Their con- 
clusion was, that the officer should either go upon or to the pre- 
mises, make an actual levy and enter it upon the execution —or 
that he should see the defendant in the execution or his agent, and 
obtain his consent that the execution be levied upon the estate 
sought to be subjected, and make the entry of the levy upon the 
execution — or that he should see and apprize the defendant or his 
agent, of the particular estate upon which he designed levying, 
and should thereupon make an official and specific entry upon 
the execution, or a paper thereto attached, of the estate and levy. 

Every conveyance of real property must contain such a con- 
venient and definite ‘description that by its terms, the land can be 
located, and if not, the conveyance is void.?, There must be the 
same certainty of description in a sheriff’s levy.’ 

A levy on one hundred acres of land in section four, town seven, 
range four, is too uncertain; this defect, however, may be helped 
out by parol testimony.* A levy and sheriff’s deed, describing 
the premises as “1055 acres part of a tract of 1731 acres or there- 
abouts, situated on the east branch of the Little Miami river, lo- 
cated in the name of Richard Throckmorton, by Joseph Lewis,” 


(1) McBurnie v. Overstreet, 8 B. Mon. R. 352; Jackson vy. Delancy, 13 Jobns. R. 
300. 537. 
(2) Jac. Law Dict. Tit. Deed. (4) Lessee of Matthews y. Thompson, 3 
(3) Lessee of Throckmorton v. Moon, 10 Ohio R. 272, 
Ohio R. 42; Sheldon vy, Soper, 14 Johns, 
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are too vague, and cannot sustain a title set up under them! A 
levy on “out lot No. five, and two-thirds of out lot No. one,” is 
void for uncertainty, but may be sustained by parol evidence.2. A 
vague levy may be cured by a definite description in the ap- 
praisement.’ : 

The proceedings of a sheriff, at the time of levy, and prepara- 
tory to the making of the levy, may be proved by parol, to show 
whether any survey of the land was made, and to help out the 
description in the deed.‘ 

“Seventy acres in the southwest corner” of a certain section, 
is a good description in a sheriff’s deed or levy. The land con- 
veyed is found by running a square, beginning at the southwest 
corner, as a base point, from which two sides of the land shall ex- 
tend an equal distance, so as to include, by parallel lines, the 
quantity conveyed.’ If three persons own a tract of sixty acres, 
and a levy is made upon, and a sale consummated of, the interest 
of two of the cotenants in forty-three acres, part thereof, by metes 
and bounds, the undivided two-thirds of the forty-three acres pass- 
es to the purchaser.® 

It may happen, in some cases, that two or more executions 
against the same defendant may be put into the hands of a sher- 
iff or other officer, under which it is necessary to levy on real es- 
tate, to satisfy the same, and that either of the judgment credit- 
ors, in whose favor one or more of said executions is issued, may 
require of the officer to make a separate levy to satisfy his execu- 
tion or executions. In such a case, the officer, making the levy 
on behalf of the creditor, whose execution is entitled to a prefer- 
ence, has the right to choose such part of the real property of the 

judgment debtor or debtors, as will be sufficient, at two thirds of 

the appraised value, to satisfy said execution, entitled to a pre- 
ference. The officer, holding other executions, who is required to 
make a separate levy, must, after having given this choice to the 
officer, holding the preferable execution, levy said executions in 
his hands, or so many thereof, as may be required, on separate 
parcels of the real property of the judgment debtor or debtors.’ 

Where two or more executions, which are entitled to no prefer- 


(1) Lessee of Throckmorton v. Moon, 10 (5) Walsh’s Lessee v. Ringer, 2 Ohio R. 


Ohio R. 42. 327. 
(2) Douglass v. McCoy, 5 Ohio R. 522. (6) Lessee of Freon vy. Emerick, 6 Ohio R. 
(3) Lessee of Sumner v. Moore, 2 McLean 398. 

Rin oo: (7) Swan’s Sts, 477. 


(4) Spiller v. Nye’s Lessee, 16 Ohio R. 16. 
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ence over each other, are put into the hands of the same officer, 
and such officer is required to levy the same on real property, it 
is the duty of the sheriff or other officer, when so required, to levy 
the same on separate parcels of the real property of the debtor, 
or debtors, when, in the opinion of the appraisers, the same may 
be divided without material injury. If the real property of said 
debtors will not be sufficient, at two thirds its appraised value, to 
satisfy all the executions chargeable thereon, such part of said 
real property must be levied on, to satisfy each execution, as will 
bear the same proportion in value to the whole of said real prop- 
erty, as the amount due on the execution bears to the amount of 
all the executions chargeable thereon, as near as may be, accord- 
ing to the value of each separate parcel of said real property as 
assessed by the freeholders.' 


Il. WHAT ESTATE IN LAND MAY BE SOLD. 


One in lawful possession of land has an estate, which may be 
sold upon execution.’ 

Whether the possession sold on execution carries to the purcha- 
ser the equity of the judgment-debtor, is a question encumbered 
with great difficulties.* It has been doubted whether the equity 
of the person in possession, be not so connected with his legal es- 
tate as to pass by a sale of the latter.*| This question has never 
been decided. The Supreme Court have said—“ We do not at- 
tempt to define the extent of this interest; something passed— 
and the judgment debtor is not permitted to dispute the estate of 
him who chooses to take it as his property.’’® 

A judgment cannot bind an interest which cannot be seized, 
and sold under it. Equitable interests in land, mere equities, 
cannot be seized or sold upon executions at law. This rule has 
been enforced, both under the territorial and state governments.’ 

Hence lands located in the Virginia Military District, for which 


(1) Swan’s Sts. 478. v. Tappan, Wright, 117; Riddle v. Bry- 

(2) Miner v. Wallace, 10 Ohio R. 403; an.5 Ohio R. 48; 18 Johns, R. 84. 
Scott v. Douglas, 7 Ohio R. pt. 1. 228; (6) Roads v. Symmes, 1 Ohio R. 281-314; 
Lessee of Jackson v. Williams, 10 Ohio Jackman v. Hallock, 1 Ohio R.318; Scott 
R. 69. v. Douglass, 7 Ohio R. pt. 1, 228; Baird 

(3) Miner v. Wallace, 10 Ohio R. 403. v. Kirtland, 8 Ohio R. 21. 

(4) Scott v. Douglas, 7 Ohio R. pt. 1, 228: (7) Ibid. 

(5) Phelps v. Butler, 2 Ohio R. 224; Gray 


WHAT MAY BE SOLD. 311 


no patent has issued at the time judgment is rendered, are not 
bound by, and cannot be sold under, the judgment.! 

Mortgaged premises may be sold on judgment and execution 
against the mortgagor, and a mortgage executed by the judgment 
defendant, before judgment, cannot be set up as evidence of an 
outstanding title, in an action of ejectment, brought by a pur- 
chaser from the sheriff on such execution, against the person in 
possession under the mortgagor;? or in such action against the 
defendant himself It is now well established in Ohio, that 
mortgaged premises may be levied upon and sold on execution 
against the mortgagor, inasmuch as the legal title is in him, as to 
all the world, except the mortgagee.‘ Ifa creditor, whose debt is 
secured by mortgage, recovers judgment for the mortgage debt, 
takes out execution, and causes the mortgaged premises to be 
sold, the purchaser at the sheriff’s sale acquires an indefeasible 
title, although the money made is not sufficient to satisfy the 
entire debt. The mortgagee, who has thus caused the mortgaged 
premises to be sold on his own execution, cannot set up the mort- 
gage to defeat the purchaser in an action of ejectment, although 
he had taken possession as mortgagee before the sale.’ There is 
great embarrassment in sales at law of mortgaged premises in 
Ohio. The full value of the land must be paid; the purchase 
money must be applied to the execution, and the purchaser is thus 
left to sustain the burden of the mortgage, after having paid the 
value of the land. The effect of this rule has been, to throw into 
chancery sales of mortgaged land.® 

Where there is a conveyance of land, absolute on its face, and 
a separate covenant is given by the grantee, to reconvey to the 
grantor, upon his payment of a certain debt, although in a court 
of equity the deed would be treated as a mortgage, yet at law the 
grantor has no interest in the land, and his equity cannot be sold 
on an execution at law.’ A condition written upon the same 


(1) Roads v. Symmes, 1 Ohio R. 281, 313; R. 72; Com. Bk. v. Wes. Res. Bk. 11 


Jackman v. Hallock, 1 Ohio R. 318. Ohio R. 450; Canby’s Lessee v. Porter, 
(2) Lessee of Ely v. McGuire, 2 Ohio R. 12 Ohio R.79; Fosdick’s Lessee v. Risk, 
223. 15 Ohio R. 106. 
(3) Lessee of Phelps v. Butler,2 Ohio R. (5) Fosdick’s Lessee v. Risk, 15 Ohio R. 
224. 84; Freeby v. Tupper, 15 Ohio R, 467. 


(4) Mi. Exp. Co. v. Ruffner, Wright, 249; (6) 12 Ohio R. 81. 
Baird vy. Kirtland, 8 Ohio R. 21; Bank (7) Baird v. Kirtland, 8 Ohio R. 21; Lo- 
of Canton v. Commercial Bank, 10 Ohio ring v. Melendy, 11 Ohio R. 355. 
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paper as the deed, whether it follow or precede the signature, 
makes the deed a mortgage.! 

_ A deed of trust passes the legal title, and though given to se- 
cure a debt, yet leaves no estate in the grantor, which can be lev- 
ied upon and sold on execution at law.? If a bank receives such 
a deed, to secure one note, not usurious, and others, which are 
usurious, the legal estate passes to the bank.’ 

A deed of conveyance, containing a clause giving the grantor 
the privilege within two years of selling the land, if he can do so, 
with any better advantage to himself, by paying the grantee the 
purchase-money and interest, is not of itself a mortgage. The 
interest of the grantor cannot be seized and sold on an execution 
at law.‘ 

If a holder of lands in the Virginia Military District, by en try 
and survey only, sells and conveys with warranty to another, the 
title of the grantee may be sold on execution, if afterward a pat- 
ent issues to the grantor or his heirs; the patent enures to the 
benefit of the grantee and those who claim under him, so as to 
vest a legal title. A decree in chancery against the patentee, 
awarding a legal title to a purchaser from the judgment-debtor 
after the sale on execution, is inoperative.® 

Estates in reversion or remainder in land, may be seized on ex- 
ecution,’ but not an inchoate right of dower.’ Land actually set 
apart to a widow for her dower may be sold on execution against 
her; she then holds an estate, and not a mere inceptive right. 

In Reynolds v. Comrs. of Stark county,® it was said “a lease is 
personal property, although it contains a stipulation that it shall 
be renewable forever.” The same seems to have been held in 
Lessee of Bisbee v. Hall.\° In Loring v. Melendy, permanent 
leaseholds were declared, at least since the act of June 29, 1821,!? 
to be lands, subject to all the rules and laws which attach to land 
for all purposes, and it was decided that judgment liens attach to 


(1) Perkins’ Lessee v. Dibble, 10 Ohio R, (6) Lessee of Jackson v, Williams, 10-Ohio 
433; See Mi. Exp. Co. Bk, v. Ruffner, R. 69. 


Wright’s R. 252. (7) Williams vy. Amory, 14 Mass. 20; At- 
(2) Morris v. Way, 16 Ohio R. 469. kins v. Bean. 14 Mass. 404. 
(3) Ibid. (8) Gooch y. Atkins, 14 Mass, 378. 
(4) Stratton v. Sabin, 9 Ohio R, 28. (9) 5 Ohio R. 304. 


(5) Douglass v. McCoy, 5 Ohio R. 525; (10) 3OhioR. 465. 
Lessee of Bond v. Swearingen, 1 OhioR. 11) 11 Ohio R. 355. 
395; Lessee of Jacksony. Williams, 10 (12) 3 Chase’s Sts. 1185. 
Ohio R. 69. 
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them as lands. The question, however, did not there properly 
arise, and in Boyd v. Talbert,| it was stated to be still open. In 
North. Bk. of Ky. v. Roosa? this question was the one upon 
which the case turned, and it was decided, that for all purposes of 
the lien, the levy and sale, the rights of persons under the judg- 
ment, etc., a lease for 99 years renewable forever was land.3 

Lands, which have been conveyed by a voluntary deed, void as 
to creditors, or by a deed made to hinder and defraud creditors, 
may be levied upon, and then a bill in equity may be filed to re- 
move the cloud, which the fraudulent conveyance has cast upon 
the title, or the judgment-creditor may proceed to sell and litigate 
the validity of the fraudulent conveyance upon a question of title 

in an action atlaw.’ The judgment debtor cannot gainsay the 
title acquired by the sale.* 

A deed made by A. to B. for the purpose of defrauding credit- 
ors is good against A. or any subsequent purchaser from him; 
it can only be complained of by a bona-fide creditor. Hence, a 
judgment against B. binds the estate so conveyed to him, and a 
purchaser of the same at a sale upon execution thereon acquires 
a good title as against A. the fraudulent grantor, or a subsequent 
purchaser from him, although the execution purchaser had notice 
at the time of purchase that the deed was made to defraud cred- 
itors.® 


Tl. WHAT LAND IS EXEMPT. 


Lands appropriated and set apart as burial grounds, either for 
public or private use, and so recorded in the recorder’s office of 
the county where such lands are situated, or any burial ground 
that may have been used as such for fifteen years, is not subject 
to sale on execution on any judgment recovered after February 
17, 1835, nor to dower, or compulsory partition, or taxation, pro- 
vided, that the lands, so appropriated and set apart as a private 
burial ground, do not exceed in value the sum of fifty dollars.’ 
A public burial ground is exempt, whatever may be its value. 
Burial lots, sold by a cemetery association, formed under “an act 
making provision for the incorporation of cemetery associations,” 


(1) 12 Ohio R. 212. R. 213; Barr v. Hatch, 2 Ohio R. 530. 

(2) 13 Ohio R. 361. (5) Gray v. Tappan, Wright R. 117. 

(3) See also McLean v. Rockey, 3 Mc- (6) Douglass’ Lessee v. Dunlap, 10 Ohio 
Lean R. 235. R. 162. 


(4) Myers v. Hewitt, 16 Ohio R. 449; (7) Swan’s Sts. 165, 6. 
Humbert vy. Meth. Ep. Church, Wright 
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passed February 24, 1848, are exempt from taxation, execution, 
attachment, or any other claim, lien, or process whatever, if used 
exclusively for burial purposes, and in nowise with a view to 
profit.! 

By act of March 7, 1842,? each and every lot of land which 
had been or thereafter should be appropriated, for the use of a 
common school in the State of Ohio, on which there had been or 
should be a school house erected, and which had been or should 
be occupied for the purpose of accommodating a common school, 
from time to time in the usual manner, howsoever or by whomso- 
ever the legal title to the same was held and vested, was exemp- 
ted from sale, on any execution, or other writ or order, in the na- 
ture of an execution, from the taking effect of that act, to wit: 
from its passage. But this exemption was limited, in this wise — 
that if the said lot was situated without the bounds of any city 
or recorded town plot, it should not exceed two acres, and if situ- 
ated within any city or recorded town plot, it should not exceed 
one acre. If the boundaries of the parcel of land, claimed to be 
so exempt, are uncertain, the officer, holding an execution or 
order of sale, may request a survey, and, upon such request, the 
school directors, or other person, or officer having charge or man- 
agement of the school house on said lot, must cause such appro- 
priated parcel or lot of land, claimed to be exempt, to be surveyed, 
and the boundaries thereof to be ascertained. 

The act of February 28, 1846,° provides that the interest of any 
married man in the real estate of his wife, shall not be liable to 
be taken, by any process at law or chancery, for the payment of 
his debts, during the life of the wife, or the life or lives of the heir 
or heirs of her body. The property thus exempted, is his interest 
in his wife’s real. estate, whether the said real estate belonged to 
her at the time of their intermarriage, or may have come to her 
by devise, gift, or inheritance during coverture, or may have been 
purchased with her sole and separate money or other property, 
and during her coverture has been deeded to her, or to any trus- 
tee in trust for her. If the property has been acquired by her, 
previous to the taking effect of the act, to wit: the fourth day of 
July, 1846, such property is not exempt from process upon con- 
tracts made before July 4, 1846, or debts contracted during mar- 
riage before that time; but the amendatory act of February 5, 


(1) Vol. XLVI, 0. L. 99. (3) Vol. XLIV, 0. L. 75: 
(2) Vol. XL, O. L. 51. 
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1847,' makes such property, as that spoken of in the act, acquired 
subsequent to the fourth day of July, 1846, exempt from process 
either upon prior or subsequent contracts or debts. It may be 
doubted whether the amendatory act can have the effect of ex- 
empting from process, upon prior contracts or debts, any property 
acquired before February 5, 1847, the date of the passage of the 
amendatory act. 

The interest exempted, cannot be taken during the life of the 
wife, or the life or lives of the heir or heirs of her body. The es- 
tate of a husband, tenant by curtesy, may be seized, if he has 
survived his wife and the heir or heirs of her body. Prior to the 
above acts, there was no objection to the sale, on execution 
against the husband, of his estate by curtesy in his wife’s land.? 

In Ohio, when lands and tenements are levied upon, nothing is 
sold at the present day, except the estate or interest of the judg- 
ment debtor, and that in the first instance. No sale or offer need 
be made of the rents and profits for seven or any other term of 
years. The act of June 1, 1795,’ provided that the sheriff should 
not sell upon execution any “lands, tenements or hereditaments, 
which shall or may yield yearly rents or profits, beyond all re- 
prises, sufficient within the space of seven years, to pay or satisfy 
such debts or damages, with costs of suit,” but that all such “shall, 
by virtue of the writ or writs of execution, be delivered to the 
party obtaining the same, until the debt or damages be levied by 
a reasonable extent, in the same method and manner as lands are 
delivered upon writs of elegitin England.” If the clear profits 
of such lands or tenements were not found, by inquest of twelve 
men, to be sufficient, within seven years to satisfy the debt or 
damages in such executions, or if, before the extent was out, any 
other debts or damages were recovered against the same debtor 
or defendant, his heirs, executors or administrators, which, with 
what remained due upon such extent, could not all be satisfied 
out of the yearly profits of the lands or tenements, so extended 
within seven years, then and in every such case, the act of 1795 
provided that the sheriff should, accordingly, certify the same 
upon the return of the executions, whereupon writ or writs of 
venditiont exponas should issue for the satisfaction of the amounts 


(1) Vol. XLV, O. L, 23. : (3) 1 Chase’s Sts. 138. 
(2) Canby’s Lessee v. Porter, 12 Ohio R: 
79. 
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then due. The act of January 19, 1802,' was very similar in its 
provisions in regard to real estate that was improved and of a 
productive nature, substituting a term of five, forseven years. It 
provided that the officer levying the execution on such real estate, 
that would probably yield clear annual profits and rents, beyond 
all reprises, sufficient to satisfy the judgment or judgments, with 
lawful interest, within five years, should, if required by the de- 
fendant, his agent or attorney, call an inquest of twelve men, who 
should return the clear annual profits, for the next five years; if 
they were sufficient, the officer was to assign and deliver posses- 
sion of the same for such period of time as would discharge the 
judgments; if insufficient, or any other execution or executions 
were levied, which could not be satisfied out of the rents for five 
years, it was the duty of the officer forthwith to advertise and 
sell, as if no such inquest had been required, and at the next term 
to make a true return of all his said proceedings. The act of 
February 16, 1805, section 10,? was, for the most part a transcript 
of the above section of the act of 1802, recurring however, to a 
term of seven years as in the act of 1795, and adding a new pro- 
vision, that “if the plaintiff refuse to receive or accept the pos- 
session aforesaid, then it shall be delivered to any other person, 
who will secure the sum or sums aforesaid (the judgments), to be 
paid in yearly instalments to the plaintiff, within the time limited.” 
It also provided, that the same jury of inquest, if the rents were 
found insufficient, should value the land and make return of the 
valuation. On the 22d February, 1808, the tenth section of the 
act of 1802 was repealed, except as to judgments before entered, 
and no law has since been in force in Ohio, requiring land to be 
set apart as above for a term of years. 

By the act of June 1, 1795, whenever the rents and profits of 
lands for seven years were found by the inquest of twelve men 
to be insufficient to satisfy the judgment or judgments in force 
against the defendant, his heirs, executors, or administrators, and 
return was made to that effect, writ or writs of venditioni exponas 
issued forth to sell the lands. 

Under the same act of 1795, the sheriff or other officer might, 
by a writ of levari facias, seize and take all other lands, tene- 
ments, and hereditaments, than those which yielded rents and pro- 
fits, sufficient within seven years, as before stated, to satisfy the 
judgment; and thereupon, with all convenient speed, he might, 


(1) 1 Chase’s Sts. 317. (2) 1 Chase’s Sts. 460. 
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with or without a writ of venditioni’ exponas, make public sale 
thereof, for the most it would yield, and pay the price or value of 
the same to the party toward satisfaction of his debt, damages, 
and costs. 

The manner of conducting the sale under the act of 1795, was 
as follows. No inquest or appraisement was required, except as 
before stated, in case of rents and profits. Before the sale, the 
officer caused so many writings to be made upon parchment or 
good paper, as the debtor or defendant reasonably desired or re- 
quested, or so many, without such request, as were sufficient to 
give notice of the sale and the day and hour when, and the place 
where, the same would be, and what lands or tenements were to 
be sold, and where they were situated, which notice was to be 
given to the defendant, and the parchments or papers fixed by the 
officer in the most public places of the county, at least ten days 
before the sale. And upon the sale, the officer was to make re- 
turn thereof, indorsed or annexed to the writ, and give the buyer 
a deed, duly executed and acknowledged in court, for what was 
sold. If the lands could not be sold, return was made by the offi- 
cer that he exposed them to sale, and the same remained in his 
hands unsold, for want of bidders. The writ of liberari facias was 
forthwith awarded and directed to the officer, commanding him to 
deliver to the party such part or parts of those lands, as satisfied 
his debt, damages, and interest, from the time of the judgment 
given, with costs of suit, according to the valuation of twelve 
men; to hold to him as his free tenement, in satisfaction of his 
- debt, damages, and costs, dr so much thereof as those lands, by 
the valuation thereof, amounted to ; and if it fell short, the party 
might afterward have execution for the residue against the defend- 
ant’s body, lands, or goods. All which lands, sold or delivered, 
were to be enjoyed as fully and amply as he or they, for whose 
debt they were sold or delivered, might, could, or ought to do, at 
or before the taking thereof in execution. 

The act of 1795 was repealed by the act of January 19, 1802 
except for the purpose of satisfying judgments theretofore entered, 
and no subsequent act has provided for a writ of liberari facias, 
under which the lands were to be delivered to the party, in satis- 
faction of his judgment. 


(1) Roads vy. Symmes, 1 Ohio R. 314, 
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Iv. APPRAISEMENT. 


At the present day, whenever execution is levied upon lands 
and tenements, it is the duty of the officer levying such execution 
to call an inquest of three disinterested freeholders, who are resi- 
dent in the county where the lands taken in execution are situate, 
and administer to them an oath or affirmation, impartially to 
appraise the estate so levied on. These freeholders must return 
to the said officer, under their hands and seals, an estimate of the 
real value in money of said estate, upon actual view of the pre- 
mises, forthwith after such view.' The qualifications of these 
appraisers, it will be seen, are, that they must be freeholders and 
residents of the county. They must be sworn or affirmed by the 
officer, before proceeding to appraise the property; and, in order 
that they may. sufficiently inform their judgments, must visit and 
personally inspect the property. If either of these provisions is not 
complied with, the court from which the execution issued, upon 
application made before sale or confirmation of the sale, will set 
aside the appraisement, and order a new one. The appraisers 
make out their return to the officer, under their hands and seals ; 
that return states their estimate of the real value in money of the 
estate, and should regularly be returned by them forthwith after the 
examination and view of the property. The object of the provision 
requiring a return forthwith, is undoubtedly to secure a speedy 
sale, and no unnecessary delay in the preliminary steps. In 
practice, this immediate return is noteinsisted upon, unless it pro- 
duces an injurious delay. But, as the sheriff might subject him- 
self to a suit by the judgment creditor, if he were thus endamaged, 
the return should be made as soon as it can after the valuation is 
agreed upon. 

The officer receiving the return of the appraisers, must forth- 
with deposit a copy thereof with the clerk of the court from which 
the writ issued. This deposit is required, in order that all parties 
interested may have an opportunity to inspect the return, and 
should be made by the officer as soon as he conveniently can 
after he receives the return. 

In Cuyahoga and Portage counties, an act, passed March 16, 
1839,’ is in force, dispensing with an appraisement, and allowing 
a redemption within a year, upon judgments or decrees against 


(1) Act of 1831, Swan’s Sts. 473. (2) Swan’s Sts. 473, n. 
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residents in those counties, upon any contract or mortgage, waiv- 
ing aright to an appraisement. 

When the sheriff holds several executions, which are levied 
on the same land, he neéd only appraise and sell under one, and 
the court will then appropriate the proceeds of the sale according 
to law upon the several executions.' 

The sheriff, having sworn the appraiser while in office, may 
make his return of the appraisement after he goes out of office.? 

The return of the appraisers may be in the following form: 


The State of Ohio, 

An inquisition, taken at the township of 
State of Ohio, on the day of 
sheriff of said county. 

Whereas, by virtue of a certain writ of fiert facias (or vendi. exponas, ete.) 
issued from the court of common pleas of county (or superior court of 
Cincinnati, etc.), in and for the county aforesaid, wherein A. B. is plaintiff 
and C. D. is defendant, returnable to said court, on the day of ; 
AL. , such proceedings have thereupon been had, that the sheriff 
of county hath, agreeably to the statute in such case made and 
provided, levied upon the lands and tenements of the said C. D., situate 
in said county, described as follows, to wit: Being all the following real 
estate (here describe the same). And thereupon the said sheriff of 
county has summoned and called an inquest of three disinterested free- 
holders, resident within said county, to wit, EH. F., G. H., and K. L. 
Now the said EH. F., G. H., and K. L., being duly sworn (or affirmed) 
to appraise the said estate so levied upon, make return and say, upon 
actual view of said premises, forthwith after such view, that the premises 

- above described are of the real value in money of dollars. 

In testimony whereof, as well I, the said sheriff, as the inquest aforesaid, 
have to this appraisement set our hands and seals, on the day and year first 
above written. X. Y., sheriff, [Seal.] 

EK. F., [Seal.] 
G. H., [Seal.] 
K. L., [Seal.] 


county, ss. 
, in the county of , and 
eS i): , before me, X. Y., 


State of Ohio, county, ss. 

I do hereby certify that the above-named appraisers were freeholders and 
residents of the county where said lands are situate, and that they were 
duly summoned and sworn (or affirmed) by me, according to law, on the day 
and year first above written. X. Y., sheriff. 


_ (1) Douglass v. McCoy, 5 Ohio R. 225. (2) McGuire v. Ely, Wright’s R. 520. 
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The provisions of the statute in regard to appraisement, extend 
to sales under decrees in chancery.! 

On a motion to set aside a sale and execution, a return by the 
sheriff in these words, “1 have duly appraised, advertised, and 
offered for sale,” is a sufficient return of an appraisement, and of 
the fact that the lot was appraised by three disinterested free- 
holders. For if the sheriff has duly appraised, he has done so by 
the oath of three freeholders; and the presumption is, that the 
appraisal has been returned, because the law requires it of the 
officer, and in the absence of anything to the contrary, he will be 
deemed to have done his duty.’ 

It is proper not to include in an appraisement of a judgment 
debtor’s lands, improvements erected thereon by third persons 
claiming title thereto, if,in an ejectment suit, the value of those 
improvements would be secured to said third persons, under the 
occupying claimant law.’ 

Where lands are valued for judicial sale, the value of the 
annual crops is not included in the estimate. They are regarded 
as personalty, requiring a separate levy, and do not pass to the 
purchaser of the land from the sheriff.‘ 

Appraisers have but one thing to examine and ascertain, the 
value in money of the land itself, not of the interest of the debtor 
in the land. With the title they have no concern; with incum- 
brances they have no concern. They cannot take into considera- 
tion a mortgage incumbrance, or the lien of a former judgment, 
or the possibility of a claim for dower ; if they do, their appraise- 
ment cannot be sustained. The word “ estate,” in the last clause 
of the section of the statute, is used in the. same sense with the ° 
word “land,” in the former.’ Lands mortgaged must be appraised 
as unincumbered property, without regard to the mortgage, and 
sold for two-thirds of such appraised value.6 The whole avails 
of the sale must be applied on the execution, under which sale is 
made, leaving the whole burden of the mortgage to be borne by 
the purchaser, in addition to the price.’’ In selling the estate by 


(1) Wills v. Baylor, 1 Ohio R.. 509. of Canton v. Commercial Bank, 10 Ohio 
(2) Piatt v. Piatt, 9 Ohio R. 37. R, 72; Canby’s Lessee v. Porter, 12 Ohio 
(3) Lessee of Stall v. Macalester, 9 Ohio R. 79; Com. Bk. v. Wes. Res. Bk. 11 
R. 19. Ohio R.450; Fosdick’s Lessee v. Risk, 
(4) Cassilly v. Rhodes, 12 Ohio R. 88; 15 Ohio R. 106. ; 
Beggs v. Thompson, 2 Ohio R. 95. (7) Com. Bk. v. Wes. Res. Bk. 11 Ohio R. 
(5) Baird v. Kirtland, 8 Ohio R. 21. 450. 


(6) Baird y. Kirtland, 8 Ohio R. 21; Bank 
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curtesy of a husband in his wife’s lands, the value of the freehold 
sold is the complement of the value of the fee, after deducting the 
value of the remainder, the elements of computing which, as in 
case of insolvent estates, incumbered by dower, are entirely 
within the reach of appraisers.! 

Quashing a vendi. exponas, and setting aside a valuation, does 
not disturb the levy previously made, or render it necessary to 
sue out a new writ or obtain a new levy.’ 

Each freeholder summoned to appraise real estate under exe- 
cution, receives for his services, the sum of fifty cents, for each 
day he is engaged in the discharge of his duties, to be collected 
on the execution by virtue of which the property appraised was 
levied on, if claimed at the time of making the return of such — 
appraisement.’ ; 

When any freeholder, summoned by the sheriff to act as an ap- 
praiser, fails to appear at the time and place appointed by the of- 
ficer, and discharge his duty as appraiser, he shall, on complaint 
being made to any justice of the peace of the township in which 
such delinquent freeholder resides, forfeit and pay the sum of fifty 
cents, for every such neglect, unless he can render a reasonable 
excuse. This sum must be collected by the justice, and paid into 
the township treasury, for the use of the township.‘ 

Where real estate is taken on execution and appraised, and 
twice advertised and offered for sale, and remains unsold for want 
of bidders, the court must, on motion of the plaintiff, set aside such 
appraisement, and order a new appraisement to be made, or set 
aside such levy and appraisement, and award a new execution to 
issue, as the case may require.® 

All lands in the state of Ohio, the property of individuals, who 
are indebted to the state for any debt or taxes, or in any other 
manner, except for loans authorized by the legislature prior to 
June 1, 1831, must be sold without valuation, for the discharge 
of such-debt or taxes. A fine for an assault and battery is a 
debt due the state, within the meaning of this clause.’ 

If the property of any clerk, sheriff, coroner, justice of the 
peace, constable, or any collector of state, county, town or town- 


(1) Canby’s Lessee vy. Porter.12 Ohio R. (5) Swan’s Sts. 481. 


79. (6) Swan’s Sts. 474. 
(2) Arnold y. Fuller's Heirs, 1 Ohio R.465. (7) Lessee of Walsh v, Ringer, 2 Ohio R. 
(3), Swan’s Sts. 482. 327. 
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ship tax, is levied on, for or on account of any moneys, collected 
or received in their official capacity, the property so levied on 
must be sold without valuation, to the highest bidder.! On a judg- 
ment against a delinquent county treasurer and his securities, 
their property may be sold without appraisement ; so also as to a 
delinquent deputy treasurer.’ 

The act of 1795, and the act of 1802, make no directions for an 
inquest or appraisement, except for the purpose of valuing the 
rents and profits, to determine whether, within a certain term, as 
before stated, they would satisfy the judgment, and, under the act 
of 1802, this valuation was only to be made, when required by 
the defendant, his agent or attorney. The act of February 16, 
1805, which also provided for a valuation of the rents and profits 
if required, first introduced the practice of selling real estate 
under an appraisement. By its section 10,3 the same jury of in- 
quest of twelve men, which valued the rents and profits, valued 
the said lands, tenements and real estate to be sold, if the rents 
of the premises were found insufficient to satisfy the execution 
or executions that were levied on the same; and the same were 
to sell for not less than two-thirds of the valuation set on the 
same by the inquest. Where execution was levied on real estate 
that was not of a productive nature, the officer, if required by the 
defendant, his agent or attorney, was to call an inquest of five 
good and lawful men, who were to return, on oath, to the said of- 
ficer, under their hands and seals, an estimate of the real value 
of said estate, according to the best of their skill and judgment, 
upon actual view of the premises, and the officer on receiving 
such return of the inquest was forthwith to advertise and sell 
such real estate: Provided, it should sell for not less than one-half 
of the returned value by the inquest. These provisions of the 
statute of 1805 only made it obligatory upon the officer to have 
an appraisement returned, when it was required on the part of 
the defendant; if he, his agent or attorney, were absent, or for 
any cause could not or did not demand it, the sale was made 
without any appraisement, for whatever the premises would bring 
at public auction. The amendatory act of February 22, 1808,! 
besides abolishing an appraisement of rents and profits, made it 
part of the duty of the sheriff to have land levied upon appraised 
in all cases. It provided that the officer levying an execution 


(1) Swan’s Sts. 474, (3) 1 Chase’s Sts. 460. 
(2) Swan’s Sts. 967-8. (4) 1 Chase’s Sts. 589. 
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should call an inquest of five reputable freeholders, and the in- 
quest should on oath or affirmation, return to said officer, under 
thew hands and seals, an estimate of the real value of said estate 
upon actual view of the premises, within ten days after such 
view ; and the officer on receiving the return, should forthwith 
deposit a copy thereof with the clerk of the court whence the writ 
issued, and immediately advertise and sell; and that no tract of 
land that had improvements thereon should be sold for less than 
two-thirds, nor any tract of land, without improvements, for less 
than one half of the returned value by the inquest. The act of 
January 25, 1810, in its tenth section,’ is a transcript of the above 
section, with the addition that the tract, which was to sell for not 
less than two-thirds its appraised value, was a tract, which had 
improvements thereon, at the rate of ten acres per each hundred. 
This continued in force until the act of January 31, 1816, when it 
was repealed as to all judgments to be rendered after May 1, 1816. 
Section eleven of the act of 1816,? re-enacted the section above 
stated as to appraisement, except that the selling price of all 
land, improved or unimproved, was then made the same, and it 
was provided “that no tract of land shall be sold for less than 
two-thirds the returned value of the inquest.” The act of Febru- 
ary 24, 1820, repealed the act of 1816 as to judgments rendered 
after Jane 1, 1820, but its fifteenth section,®? is the same as the 
tenth of the act of 1816, save that “respectable” is substituted 
for “reputable freeholders,” and the oath or affirmation is there 
directed to be administered by the officer levying the execution. 
The act of February 1, 1822, section nine, introduced several new 
provisions into this section now under review. It contained? all 
that was in the fifteenth section of the act of 1820, further enact- 
ing that the freeholders composing the inquest were to be residents 
within the county where the lands taken in execution were situ-. 
ate, and the estimate was to be of the real value inmoney. The 
ninth section of the act of February 4, 1824, was a transcript of 
the same section of the act of 1822, adding that the freeholders 
were to be disinterested,—the oath or affirmation must be “im- 
partially to appraise the estate,” and the estimate was to be re- 
turned to the officer, not ten days, but forthwith after the view. 
The next act was that of 1831, now in force, whose directions 
have been stated. It substituted three for five freeholders. 


- (1) 1 Chase’s Sts. 658. (3) 2 Chase’s Sts. 1147. 
(2) 2 Chase’s Sts. 939. (4) 2 Chase’s Sts. 1236. 
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V. ADVERTISEMENT. 


It is the duty of the officer immediately upon receiving the ap- 
praisement, to advertise the real estate levied upon.’ It is the 
practice in some parts of Ohio to sell real estate just before the 
return day of the execution, and not to advertise except in time 
for such a sale. There can, however, be no doubt of the credi- 
tor’s right to demand an immediate advertisement, unless some 
reasons exist, which justify the officer in the exercise of a fair 
discretion, in postponing the sale to a later period. 

Lands and tenements, taken in execution, must not be sold un- 
til after public notice given of the time and place of sale. This 
public notice the officer holding the execution must cause to be 
given, for at least thirty days. If any newspaper is printed in the 
county, it must be by advertisement in some one such newspa- 
per. In case no newspaper is printed in the county, then the no- 
tice must be given in some newspaper in general circulation in 
the county where the land is to be sold, and by putting up an ad- 
vertisement upon the courthouse door, and in five other public 
places in the county, two of which shall be put up in the town- 
ship where the lands and tenements lie. In the latter case, both 
modes of advertising must be pursued, to wit: that in the news- 
paper, and by advertisement at the courthouse door, and in five 
other public places. Where a newspaper is printed in the coun- 
ty, it is sufficient for the sheriff to advertise in it.2 Where no 
newspaper is printed in the county, the advertisement should be 
in a newspaper in general circulation through all parts of the 
county. Thus, it would not be enough that it circulated exten- 
sively in one corner of the county, or in one town, or city there- 
in. The object of the statute is to diffuse information throughout 
all parts of the county, and bring bidders from all parts. The 
same remarks apply to the case of an advertisement in some 
newspaper printed in the county, although there the language of 
the statute is not so precise. The spirit and intent of it require 
the application of the same rule, viz. that the newspaper should 
circulate generally throughout the whole county. The first adver- 
tisement must be at least thirty days before the sale. Such ad- 


(1) Swan’s Sts. 473. (3) Musk, Turnp, Co. v. Ward, 13 Ohio 
(2) Fitch v. Dunlap, 2 Ohio R. 78. R. 128; Craig’s Admin’x y. Fox, 16 Ohio 
563. 


ADVERTISEMENT. 325 


vertisement is sufficient, and an insertion is not required in each 
paper issued between the date of insertion and the sale.' 

On an appeal to the supreme court from a confirmation of a 
sale, the court will exercise a discretionary power, although the 
language of the statute has been complied with. They will set 
aside a sale, where the publication, thirty days before the sale, 
was in a newspaper circulated in only part of the county, as in a 
city therein, although there were subsequent insertions in a paper, 
circulated in all parts of the county.? 

The provisions of the act of 1795, as to notice, have before been 
set forth. 

The act of 1802 provided that public notice should be given 
by advertisement in some newspaper printed within the county, 
or in five public places within the county, two of which should be 
in the township in which the lands might lie, at least thirty days 
before such sale. This provision was incorporated in every law 
on the subject, until the act of February 24, 1820, added, under 
the second mode of advertising, an advertisement put upon the 
courthouse door, as well as in five public places. The section 
thus changed was inserted in the law of 1822, and continued in 
force until the law of February 4, 1824,‘ required, as has since 
been and is now required, notice for thirty days, either by adver- 
tisement in some newspaper printed in the county, or, in case 
none is there printed, then both in some newspaper in general cir- 
culation therein, and by advertisement upon the courthouse door, 
and in five other public places, as before stated. 

All sales made without the proper advertisement will be set 
aside by the court, to which the execution is returnable, on mo- 

‘tion. After confirmation of the sale, however, the want of no- 
tice, as required by law, will not affect the title of a bona fide 
purchaser at the sale.® 

The officer may refuse to publish a notice of sale of lands on 
execution, or of goods and chattels, until the party for whose 
benefit the execution issued, his agent or attorney, shall advance 
to such officer so much money as will be sufficient to discharge 
the fees of the printer, for publishing.’ 


(1) Ib. Francis v, Norris, 2 Miles (Pa.) R. (5) Swan’s Sts. 474. 


150. (6) Lessee of Stall v. Macalister et al., 9 
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An advertisement may be in the following form: 


State of Ohio, county, 8s. 

Pursuant to the command of an execution writ of fiert facias, ( or vend 
exponas, etc. ), from the court of common pleas ( or superior court of Cincin- 
nati, etc. ), in and for the county of , to me directed, I shall expose to 
public sale at the courthouse in , on the day of peas 1D: ‘ 
at o'clock A. M. (or P. M. ), the following described property, to wit: 
(here describe the property ) valued at dollars. ‘To be sold as the 
property of C. D., at the suit of A. B. 

Terms of sale cash. 
the day of ——, A. D. —. 

X. Y. sheriff of 


county. 


From the first day of July, 1844, the price of advertising all 
chancery notices, sheriff’s sales, and other advertisements requir- 
ed by law to be inserted in ‘a newspaper, has been fixed by law at 
one dollar per square, for the first three insertions, a square to 
contain at least three hundred ems, and for each subsequent in- 
sertion, when an advertisement is directed by law to be inserted 
more than three times, twenty-five cents. All legal advertise- 
ments must be set up in a compact manner, without any unne- 
cessary blanks or head lines, and the account rendered by the 
printer must, in all cases, be accompanied by an affidavit, setting 
forth that the provisions just stated have been fully complied with 
on his part, in its letter and spirit. Where the affidavit of the 
printer is required by law to accompany any legal advertisement, 
he is allowed for his fee twelve and a half cents, and no more.! 
If the sheriff or other officer cannot procure the publication of a 
notice, required by law to be advertised in a newspaper in the 
proper county upon the terms and for the prices just stated, he 
must procure the publication of such notice in any newspaper 
printed in the adjoining county, or which may circulate in said 
county ; but in no case must pay a greater price than is above 
stated.’ | 


VI. CONDUCT OF SALE. 


All sales of lands or tenements under execution, in Ohio, must 
be held at the court-house in the county in which such lands and 
tenements are situated. This place of sale must be named in 


(1) Vol XLIT;O. 143 (3) Swan’s Sts. 477. 
(2) Vol. XLIV, O. L. 70 


RETURN OF SALE. 327 


the advertisement, and the sale must be at the time therein 
named. 

No tract of land can be sold for less than two-thirds of its ap- 
- praised value, as returned by the appraisers.'. The bidding must 
be fair and open, and the property must be struck off to the high- 
est bidder. 

The officer must use his discretion whether the property shall 
be sold together or in separate parcels. The first object should 
be to sellin such a manner as to secure the greatest price. If this 
object can be effected by offering the property in parcels, although 
it was appraised entire, the officer selling would be censurable, 
did he not divide it. In all cases he must exercise a sound dis- 
cretion, having reference to the interests of all concerned, and 
being responsible for every abuse of discretion. A sale in par- 
cels will not be disturbed, where the whole property brought a 
price higher than the appraisement, or where no injury is done 
by such a sale.’ 

If different parcels or tracts are offered, the sheriff should only 
sell so much as is sufficient to pay the executions in his hands. 

Most that has been said in the last chapter as to the conduct of 
a sale of goods, applies as well to a sale of lands. 

If, subsequent to the lien of a judgment, land bound thereby is 
sold by the judgment debtor, the purchaser thereof may, in equi- 
ty, require the property of the debtor or lands subsequently sold 
by him, to be exhausted in satisfaction of the judgment, before 
the land so sold is touched. Where the judgment debtor has 
made several conveyances to different purchasers, the lots must 
be exposed to sale on the execution, in the inverse order of the 
‘dates of the purchasers from the debtor.5 


VII. RETURN OF SALE. 


The sheriff or other officer, who made the sale, must, on the 
return day of the execution, return to the court, from which the 
execution issued, his proceedings under the execution.’ The re- 
turn day of all executions is the second day of the term to which 


(1) Swan’s Sts. 474. (4) Ford v. Comrs. of Geauga, 7 Ohio, pt. 
(2) Lessee of Stall v. Macalister, 9 Ohio R, BUG. 
19; Mohawk Bk.v. Atwater, 2Paige, 678; (5) Com. Bk, v. Wes. Res. Bk., 11 Ohio 
Woods v. Morell, 1 Johns. Chy. R. 502- R. 444. 
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the execution is made returnable, except that executions issued 
by the court of common pleas for the county of Hamilton, the su- 
perior court of Cincinnati, or the commercial court of Cincinnati, 
within twenty days prior to the commencement of any term, may 
be returned on or before the third Monday of said term.’ 


VI. CONFIRMATION OF SALE. 


If the court, to whom any writ of execution is returned by the 
officer, for the satisfaction of which any lands and tenements may 
have been sold, shall, after having carefully examined the pro- 
ceedings of such officer, be satisfied that the sale has, in all re- 
spects, been made in conformity to the provisions of the act en- 
titled “An act regulating judgments and executions,” passed 
March 1, 1831, they shall direct their clerk to make an entry 
thereof on the journal, that the court are satisfied of the legality 
of such sale, and an order that the said officer make to the pur- 
chaser a deed for such lands and tenements.? 

At the time that the proceedings thus come under review, all 
objections made to the irregularities thereof should be brought 
forward. Mere irregularities in the previous proceedings are 
cured by the confirmation of the sale. 

Ever since June 1, 1822, a confirmation by the court has been 
necessary. This provision was introduced by the act of February 
1, 1822, which took effect on that day. Since that time, a sher- 
iff’s deed has not been valid, unless the sale has been confirmed 
by the court under this section. The act of February 24, 1820, 
which took effect June 1, 1820, contained a provision very similar, 
to wit: in its section 9th,° that “if the court to which any writ of 
execution shall be returned by any officer, for the satisfaction of 
which any lands and tenements may have been sold, shall, after 
having carefully examined the proceedings of such officer, be sat- 
isfied that the sale has in all respects been made in’ conformity to 
the provisions of .this act, they shall direct their clerk to make a 
record thereof, and said officer to make to said purchaser a deed 
of such lands and tenements.” 

Under the act of 1795, the sheriff gave a deed “duly executed 
and acknowledged in court.” The acknowledgment, under that 


¥ 


{1) Swan’s Sts, 481. (5) Lessee of Curtis y. Norton, 1 Ohio R- 


(2) Swan’s Sts. 475. 278; Lessee of Stall v. Macalister, 9 Ohio 
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act, might be treated as an implied confirmation, which cured ir- 
regularities, but not defects of power, as the want of a seal to 
the fi. fa.2 The certificate of the clerk under the seal of the court 
was sufficient evidence of acknowledgment of a deed in court; no 
entry on the journal was necessary.’ 

A deed may be ordered by the court, on examining proceedings 
under an‘execution, although a long space of time, even fifteen 
years, have elapsed from the time of sale. 

On a motion to confirm, the court will not inquire whether the 
judgment was erroneous, or whether the execution improvidently 
issued, but only whether the officer in making the sale has pur- 
sued the law. Other questions may be raised by motion to have 
the execution or the proceedings under it set aside.* 

The writ of certiorari is the proper remedy to be used in review- 
ing an order setting aside an order confirming a sale upon execu- 
tion. If the order setting aside the confirming order is reversed, 
the former order is reinstated.© A purchaser at sheriff’s sale is 
not so far privy to the record as to be permitted to prosecute a 
certiorart to reverse such an order.’ 


IX. EXECUTION OF DEED. 


When a sale is confirmed, the sheriff or-other officer must make 
to the purchaser or purchasers a deed of the lands and tenements 
sold, as ordered by the court.2 He may convey to the heirs of 
the purchaser, who dies after the sale, or to the assignee of the 
purchaser.® 

A deed for land, sold upon execution, should be made by the 
sheriff who made the sale, if he is in office when the deed is exe- 
cuted. A deputy sheriff might in 1799, and may now, in the 
lifetime of the sheriff, execute a deed for land sold on execution 
by himself or his principal, during the term of office of his prin- 
cipal. But the deputy cannot acknowledge a deed made by him 


7 
(1) Boal v, King, 6 Ohio R. 11. (7) Bk. U. S. v. White, Wright R. 574. 
(2) Ib.; Wright, R. 223. (8) Swan’s Sts. 475. 
(3) Goudy’s Lessee vy. Shank, 8 Ohio R. (9) Lessee of: Ewing v. Highy,7 Ohio R. 
415. pt. 1, 198, 204. 
(4) Fowble v. Rayberg,4 Ohio R. 45. (10) Lessee of Haines v. Lindsey, 4 Ohio R. 
(5) Buckingham v. Granville Alex. Soc. 2 88; Lessee of Anderson v. Brown, 9 Ohio 
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(g) Lessee of Walpole v. Ink. 9 Ohio R° 
142. 


330 EXECUTION OF. DEED. 


after the death of his principal.!. Where the warrant constitu- 
ting the deputy was produced from the clerk’s office, it was pre- 
sumed to have been there filed. It was held not to be essential 
that it should have upon it the clerk’s indorsement of the filing.’ 
The deed of a deputy sheriff should be made in the name of the 
principal sheriff, thus “ X. Y. sheriff, by A. B. deputy ;” a signa- 
ture of “A. B. deputy, —— sheriff” is not a proper execution.’ 

If a deed is made by a sheriff, while in office, he may acknow- 
ledge it after he goes out of office. His subsequent acknowledg- 
ment is carried back, by relation, to the time of signing the deed.* 

The act of January 19, 1802, provided for an execution of a 
deed on certificate of the court and payment of the money, by 
the successor of a sheriff, who sold lands, and absconded or was 
rendered unable by death or otherwise, to make adeed. Thelaw 
continued thus, until, by the act of February 1, 1822,° the former 
law was extended by adding as another event, upon which the 
successor might execute a deed, the contingency of the expiration 
of the term of office of the officer who made sale of lands.’ Since 
that act was passed, the law has been, that if the term of service 
of the sheriff or other officer who has made or shall hereafter 
make sale of any lands or tenements by virtue of an execution 
against the same, expires; or if the sheriff or other officer is ab- 
sent, oris rendered unable, by death or otherwise, to make a deed 
of conveyance of the same, then any succeeding sheriff or other 
officer, must sign, seal and deliver to the purchaser or purchasers, 
or his or their legal representatives, a deed of conveyance of said 
lands and tenements, on receiving a proper certificate. This cer- 
tificate goes from the court from which execution issued for the 
sale of said lands and tenements, and is signed by the clerk, by 
order of said court, setting forth that sufficient proof has been 
made to the court, that such sale was fairly and legally made. 
Upon its production to the succeeding sheriff, and on tender of 
the purchase money, or if the purchase money or any part thereof 
is paid, then on pro@f of such payment and tender of the balance, 
if there is any, the purchaser is entitled to his deed from such 
successor. This deed is as good and valid in law, and has the 


(1) 9 OhioR. 151. (4) Lessee of Foster vy. Dugan’s Ex’rs,8 
(2) 4 Ohio R. 88. Ohio R. 87, 107. 
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same effect as if the officer, who made the sale, executed the 
same.! 

The successor, who must make the deed, is the sheriff in office 
at the time application is made to the court for a deed, though he 
is not the immediate successor of the sheriff who made the sale.? 
Where a coroner who made a sale of Jands on execution, goes 
out of office, and then a new sheriff and a new coroner comes 
into office, the new coroner cannot execute a deed of the lands 
sold, because there is then in office a sheriff, who is the proper 
successor of the coroner who made the sale, so far as the execu- 
tion of the deed is concerned. 

Under the law of June 1, 1795, which took effect August 15, 
1795,’ the deed of the sheriff was to be duly executed and ac- 
knowledged in court. Without an acknowledgment in court, 
while this act was in force, the deed conveyed no title.° 

Although the deed was made after the act of Jan. 15, 1802, the 
acknowledgment in court was essential, if the judgment was re- 
covered prior to that date. The law of 1802 left the law of 1795 
in force for the purpose of satisfying judgments already rendered. 
The requisition for an acknowledgment in open court was made 
to give the defendant an opportunity to object to the regularity 
and fairness of the sale. This could not be tried, unless the judg- 
ment and process upon which the sale was made, were before the 
court. Hence the acknowledgment was to be made, in the court 
where the judgment was, and to which the execution was re- 
turned ; an acknowledgment in any other court was inoperative, 
and the deed so acknowledged was invalid under the law of 
1795.° 

‘Since January 19, 1802, the law has required, as now, the deed 
of the sheriff to be acknowledged or proved and recorded as is 
or may be provided by law to perfect the conveyance of real es- 
tate in other cases.". After 1805, a sheriff’s deed of land sold un- 
der scire facias on a mortgage could be acknowledged before a 
justice of the peace, and need not be acknowledged in open 
court.® 

A sheriff’s deed, in like manner as the deed of a private indi- 


(1) Swan’s Sts. 478. Boal’s Lessee v. King, Wright R. 223. 
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vidual, must now be signed and sealed by the sheriff, and such 
signing and sealing must be acknowledged by such sheriff in the 
presence of two witnesses, who shall attest such signing and seal- 
ing, and subscribe their names to such attestation. It must also 
be acknowledged by the sheriff before a judge of the supreme 
court, or of the court of common pleas, a justice of the peace, 
notary public, mayor, or other presiding officer of an incorporated 
town or city, who must certify such acknowledgment on the same 
sheet on which such deed is written, or printed, and must sub- 
scribe his name to such certificate.' 

Where there has been a sale of land on execution, a return by 
the sheriff, and an order of confirmation, and there is parol proof 
that the sheriff made a deed, the court may, after twenty years’ 


possession by the purchaser, presume a valid deed from the 
sheriff. 


X. FORM OF DEED. 


The statute provides that the sheriff’s deed shall recite the exe- 
cution or executions, or the substance thereof, and the names of 
the parties, the kind of action, the amount and date of term of 
rendition of each judgment, by virtue whereof the said lands and 
tenements were sold.’ 

The deed may be in the following form : 


Whereas, heretofore, to wit, at the term of , in the year of our Lord 
, of the court, of the state of , within and for the county of 
, in said state, by the consileration and judgment of said court, A. B. 
recovered a judgment against C. D., for the sum of dollars damages 
and —— dollars costs, as well for his damages sustained by reason of the 
nonperformance of certain promises and undertakings, in a certain action of 
, as for his costs and charges by him about his suit in that behalf 
expended (a ), whereof the said C. D. is convicted, as appears of record in 
said court (4), And whereas, the said A. B., by his attorney, afterward, 
to wit, on the day of , in the year , caused to be issued 
out of the court aforesaid, a certain writ of execution, called a fieri facias et 
levari facias, returnable to term, A. D. , of said court, directed to 
E. ¥., sheriff of the county of aforesaid (or in said state), by which 
the said E. F. was commanded that of the goods and chattels of the said C. 
D. he should cause to be made the aforesaid sum of damages and costs, if 


(1) Swan’s Sts. 265. (3) Swan’s Sts. 476. 
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so much goods and chattels be found in his bailiwick, and if not, then that 
he cause the same to be made of the lands and tenements of the said ©. D., 
lying in said bailiwick, the aforesaid sums of damages and costs, and that he 
(said sheriff ) should have the money before the judges of said court, on 
the day of , thence next ensuing the date of said execution (c). 
And whereas, the said H. F., sheriff, having indorsed on said writ of execu- 
tion “no goods,” did, on the day of , in the year , seize and 
take in execution, as the property of said C. D., the following described 
lands and tenements, to wit: ( Here describe the lands levied upon with 
precision). And whereus, afterward, to wit, on the day of , in 
the year , the said KH. F., sheriff, as aforesaid, summoned an inquest of 
three respectable, disinterested freeholders, resident of said county, to wit, 
X. Y., W. Z., and S. T., to value and appraise said property levied upon, 
who, having been duly sworn by said sheriff to appraise the same, did, on the 
day and year last aforesaid, upon actual view thereof, appraise the said above- 
described property, at the sum of dollars; a copy of which said appraise- 
ment was forthwith deposited by said sheriff with the clerk of the court 
aforesaid (d). And whereas, the said H. F., sheriff of the county of : 
having caused the time and place of the sale of said property to be adver- 
tised for thirty days, in a certain newspaper printed in said county, and of 
general circulation therein, called the , did, on the day of 
, In said county, being the time 
and place named in said advertisement, expose to sale by public vendue or 
outcry, the said premises above described, and thereupon G. H. did then 
and there bid for said premises the sum of dollars, which sum being 
two-thirds the appraised value thereof, and the highest and best bid offered 
for the same, the said property with the appurtenances, was openly and pub- 
licly cried off and sold to the said G. H., for said sum of dollars. 
And whereas, afterward, the said E. F., sheriff, as aforesaid, made return of 
said execution, and his proceedings thereunder, to said court of 
which the same issued, at the term, A. D. , of said court, and 
afterward, to wit, at the term of said court of , for the county 
aforesaid, having carefully examined the proceedings of the said H. F. on 
said execution, and being satisfied that the sale and other proceedings had 
thereon were in all respects in conformity with the requisitions and direc- 
tions of the statute in such case made and provided, directed their clerk to 
make an entry thereof on the journal of said court, and (¢) also directed 
the said H. F., sheriff of the county aforesaid, to make to said purchaser a 
good and sufficient deed for said premises accordingly. 

Now, therefore, be it known that I, the said H. F., sheriff of the county 
of , in the state of , by virtue of the authority aforesaid, and in 
consideration of the sum of dollars (the amount of the purchase money), 
to me in hand well and truly paid by the said G. H., the receipt whereof is 
hereby acknowledged, have granted, bargained, sold, aliened, released, con- 


> 


in the year , at the courthouse in 


, from 


7d, 
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veyed, and confirmed, and do by these presents grant, bargain, sell, alien, 
release, convey, and confirm, to the said G. H., his heirs and assigns forever, 
the premises hereinbefore described, together with all and singular the rights, 
privileges, and appurtenances thereto belonging, or in anywise appertaining, 
and all the estate, right, title, interest, claim, and demand of the said C. D., 
his heirs and assigns, of, in, to, or over said premises, with the appurte- 
nances. ‘To have and to hold the said premises with the appurtenances 
unto the said G. H., his heirs and assigns forever, in as full and ample a 
manner as I, the said H. F.,in my official capacity, as aforesaid, might, 
could, or ought to sell and convey the same. 


In testimony whereof, I, the said H. F., sheriff of the county of , i 
the state of , have hereunto set my hand and seal, this ——— day of 
——, A. D. ——. E. F., [Seal.] 

. Sheriff of county. 

Signed, sealed, and delivered M.N., 

in presence of On Ey 
State of Ohio, county, ss. 
Be it remembered, that on the day of ,in the year , before 


me, K. L. (judge, ete.), personally appeared EH. F., sheriff of the county of 
, and, as said sheriff, acknowledged the foregoing deed of conveyance to 
be his act and deed, for the uses and purposes therein mentioned. 
In witness whereof I have hereunto set my hand and seal, the day and 
year aforesaid. K. L., [Seal. ] 
Judge, ete. 


(a) If the judgment is for debt, damages, and costs, it will be 
so stated in the deed, and the statement of the cause of action 
must be varied. 

(6) If the judgment has been affirmed on writ of error, add to 
the first clause, “which said judgment was afterward by writ of 
error taken to the supreme court in and for said county, where 
said judgment was aflirmed, and judgment was rendered for 
dollars penalty, and dollars costs in said supreme court, and 
the same was remanded by procedendo for execution.” 

(c) If no levy is made under the first execution, after stating its 
issue, proceed as follows: “which said execution the said E. F., 
sheriff returned to said term, A. D. , of said court in- 
dorsed ‘no goods, chattels, lands or tenements found whereon to 
levy. E. F., sheriff of county ; ” and whereas afterward on 
the day of —— A. D. ——,, the said plaintiff by his attor- 
neys, caused to be issued another writ of execution called an alias 
fi. fa. et lev. fa., to said E. F., sheriff as aforesaid, commanding 
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him as before that &c., (here set forth the command of the writ). 
If levy and sale is made on the alias, proceed as in the deed. 

(2), If levy and appraisement only is had on the fi. fa. or alias 
ji. fa. they may be set forth as in the deed, with the further state- 
ment of the reason given in the return for not selling. If sale is 
made on a vendi. exp. proceed: “ And whereas afterward on the 
day of A.D. , the said plaintiff by his attorney 
caused to be issued another execution called a vendi. exponas, to 
E. F., sheriff of said county, commanding him that the said lands 
and tenements levied upon, he should expose to sale, and have 
the money arising from said sale before the judges of said court 
of on the day of thence next ensuing the date of 
said execution.” The advertisement, sale, and confirmation, may 
then be stated as in the deed. 

(e) If after the sale and before the deed is made, the sheriff who 
made the sale goes out of office, &c., and a certificate is ordered 
to issue to the new sheriff, after stating the order to confirm, add 
the order of the court thus: “and the said court being advised that 
the term of service of E. F., who made said sale of the premises 
before described by virtue of the executions herein recited, has 
expired, did order that a certificate signed by the clerk of said 
court, should issue to P. Q., the present sheriff of said county and 
successor of said E. F., setting forth that sufficient proof hath been 
made to said court, that such sale was fairly and legally made, 
and that said P. Q., on tender of the purchase money, or if the 
purchase money or any part thereof be paid, then, on proof of 
such payment and tender of the balance if any there be, should 
sign, seal and deliver to said G. H. a deed of conveyance of said 
lands and tenements sold as aforesaid, which said certificate has 
duly issued to said P.Q. Now therefore, &c.” concluding as in 
deed in the name of P. Q. as grantor. 

The recitals of each deed must vary according to the number 
of executions, the nature of the returns on each, the diversity in 
the names of parties, the kind of action, and the amount and date 
of term of rendition of the judgment in each case. Where the 
executions are upon decrees in chancery, the recital must corres- 


pond to the fact. Where the sale is upon an order or decree for 
sale out of chancery, the substance of the order must be recited, 
and the appraisement, returns, advertisement, sale, confirmation, 
&c. as in the form before given. 

Where the sale is of a leasehold estate, the grant may be of 
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‘the title and interest of the defendant in a certain term of years 
yet to come and unexpired, in certain premises, to wit : (describ- 
ing them) to have and to hold to the said G. H. his executors or 
administrators, and assignees, &c.” The levy may be upon the 
title and interest, &c. without stating what it is. 

The provision of the statute that the deed shall recite the exe- 
cutions, is directory only ; the deed need not necessarily recite all 
the executions that issued upon the judgment before the sale was 
effected ; all that is essential is, that the deed show that the sher- 
iff has acted under the execution.' A mis-recital in a deed, 
when it is not an essential part of the conveyance, may be cor- 
rected. If a deed recites a sale under an order or judgment of 
one term, it may be shown that the sale, in truth, was under one 
of a different term.? In every instance it would be well for the 
sheriff or other officer to follow literally the provisions of the stat- 
ute; but so far as the statute makes provision for any recitals be- 
yond what is necessary to show an authority to sell, it is directo- 
ry merely. A deed, which recites the execution and the names of 
the parties as therein stated, but in referring to the judgment does 
not again recite their names, nor state the amount of the judgment, 
except as it appears on the execution, is sufficient.’ 

If a sheriff’s deed de cribes the premises sold with sufficient 
certainty, and the levy does not contain the same description, or is 
too vague, parol evidence may be admitted to show that the prem- 
ises named in the deed were actually levied upon, appraised and 
advertised.‘ The order of confirmation and deed might lead the 
court to presume that the part ee was the part appraised 
and advertised.’ 


XI. WHAT IS ESSENTIAL TO THE TITLE OF A PURCHASER. 


A purchaser at sheriff’s sale depends on the judgment, the levy 
and the deed. All other questions are between the parties to 
the judgment and the sheriff.® 

A party making title under a sale on execution, must show a 


(1) Lessee of Armstrong v. McCoy, 8 Ohio R. 272; Douglass v. McCoy, > Ohio R. 
R. 128-135; 10 Johns. 381; 18 Johns. 7. 524. 
(2) Lessee of Glover v. Ruffin, 6 Ohio R. (5) Sed quere, 5 Ohio R. 524. 
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judgment and levy. If the execution offered, describe a judg- 
ment for a greater amount of costs than is named in the judg- 
meut-offered, the execution will be held to have issued on another 
judgment. But it is competent to prove that the variance arose 
from improperly adding to the costs the increase costs arising un- 
der a former execution. A certified copy of an execution may be 
received in evidence, although the execution and return are no 
part of the record. But the statement of the clerk, under the seal 
of the court, cannot be received as evidence of his knowledge of 
any fact, not of record, or not contained in any paper filed in his 
office, the clerk must be sworn and testify to such knowledge, as 
other witnesses do.' A sale will not be sustained, where the deed 
and execution recite a judgment in the common pleas, and the 
only judgment offered is one in the supreme court, remanded to 
the common pleas for execution, without any explanatory evi- 
dence.? A reference in an execution to a judgment in the su- 
preme court, when the judgment upon which it issued is in the 
court of common pleas, does not vitiate a sale thereunder. The 
court may be stricken out as surplusage.’ 

Informal records of the courts in the early settlement of the 
Northwestern Territory are admitted to prove a judgment.‘ 
Records of the general court of the Territory remain in the su- 
preme court of Hamilton county.’ 

A sheriff’s deed, unsupported by an execution and sale, vests 
no title, but is admissible to show the grantee’s entry and posses- 
sion adverse.® 

In Lessee of Patrick v. Oosterout,’ the court were of opinion 
that the appraisement constituted an essential part of the pro- 
ceedings in the sale of lands under an execution, and unless the 
appraisers were sworn, the appraisement was void. ‘The sale on 
execution was held of no effect for want of an appraisement. 
But in Lessee of Allen v. Parish, this question came before a 
full bench in 1827, when the decision just cited was overruled. It 
was then decided that the sheriff’s deed will vest in the purchaser 
not being a party to the judgment, a good and valid title to the 
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lands levied on by and sold under the execution, although no ap- 
praisement of the premises had been made; that the purchaser 
must look to see there is a judgment, upon which to found an ex- 
ecution, and that execution has been issued and levy made, but is 
not bound to inquire into the regularity of all the ministerial acts 
of the sheriff, before or after the sale; that the clause requiring 
an appraisement was directory to the sheriff, as was also that in 
respect to the advertisement. In case the sheriff neglect either of 
these provisions, the creditor, or debtor or both, may be seriously 
injured, and they have their remedy against the sheriff. If the 
sheriff attempts to sell without appraisement or advertisement, a 
judge’s order may be obtained to stay all proceedings on the exe- 
cution until the sitting of the court, when the sheriff may be pun- 
ished for attempting to abuse the process of the court, if such 
be the fact, and his proceedings set aside for irregulatity. In 
cases where the sale has taken place, and the money has not 
been paid over to the creditor, or a deed delivered to the purcha- 
ser, the court may interfere and set aside the proceedings on the 
execution as irregular. But when the judgment debtor suffers 
the sheriff or other officer to sell his lands, after judgment, exe- 
cution and levy, receive the purchase money and execute and de- 
liver a deed of conveyance to the purchaser, such sale is not vi- 
tiated, nor the deed void, for want of an appraisement, or on ac- 
count of a defective appraisement. To the same effect is Thomp- 
son v. Leivard.! So also the title of a purchaser under execution 
will be sustained, although the legal notice may not have been 
given,’ or although an irregularity may have occurred in making 
the appraisement.’ Nor will the title of a purchaser be affected 
by the fact that, although the land sold had been previously al- 
iened by the judgment debtor, he owned lands not aliened at the 
time of the execution. Upon return of the execution, it is a proper 
time to settle all questions of this kind.t A sale is not invalida- 
ted by a vagueness of description in the levy,’ nor by the fact 
that the judgment, under which sale was made, had become dor- 
mant, by failure to issue execution thereon for five years. The 
party may have the execution on a dormant judgment set aside 
on motion,® and put his adversary to his scire facias to revive the 
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judgment, but the execution is not void. A sale of landis good, 
although the sheriff returned a prior execution levied on goods, 
the same return showing the sale of the goods was stayed by an 
injunction, and the goods were re-delivered to the owner, or al- 
though a sale of the same land had been before made upon an 
execution on the same judgment, on which the purchaser refused 
to pay the money.’ 


XII. ESTATE ACQUIRED BY PURCHASER. 


A sheriff’s deed of land sold on execution is declared by stat- 
ute to be prima facie evidence of the legality of the sale and the 
proceedings thereon until the contrary is proved.’ It is only pri- 
ma facie, and, although it correctly recites the judgment, execution, 
and a proper levy and sale, it may be rebutted by parol evidence, 
that the land, which the deed purports to convey, was not in fact 
levied on and sold. 

The statute also declares that the deed of the sheriff or other 
officer shall vest in the purchaser as good and perfect an estate 
in the premises therein mentioned, as was vested in the party, at, 
or after the time when said lands and tenements became liable 
to the satisfaction of said judgment,‘ and that it shall be as good 
and sufficient a deed of conveyance for the lands and tenements 
sold, as the person or persons against whom the writ or writs of 
execution were issued, might or could have made for the same, at 
or any time after the said lands became liable to the judgment, 
under which they were sold. When the deed is executed and 
delivered, it, by relation, takes effect as of the day the levy was 
made, and passes to the purchaser all the interest the judgment 
debtor then had. But a sheriff’s deed cannot transfer a better 
estate than the judgment debtor himself could have made to his 
creditor, on the day that the judgment, under which sale is made, 
became a lien on the land. If the land was then subject to the 
lien of a prior judgment, the purchaser under the junior judgment 
will hold the land encumbered by that lien.’ If the purchaser 
has, at the time of the purchase, no notice of the dormant equity 
of a third party, he takes title as a bona fide purchaser without 


(1) Bishee’s Lessee v. Hall, 3 Ohio R. 449. (5) Swan’s Sts. 475. 
(2) Swan’s Sts. 475-6. (6) Lessee of Boyd v. Longworth, 11 Ohio 
(3) Lessee of Longworth v. Bk.of U. S., 6 R2305.202. 


Ohio R, 536. (7) Riddle v. Bryan, 5 Ohio R. 48. 
(4) Swan’s Sts. 476. 
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notice, although before the confirmation of the sale, or execution 
of the sheriff’s deed, he receives notice of such equity. Where 
the confirmation after notice leaves the party having such equity 
in the same condition in which he would have been placed, had 
the sale been set aside, a court of equity will not interfere with 
the sheriff’s deed.' 

The purchaser, in general, acquires, not the right of the judg- 
ment creditor, but of the judgment debtor.” If the judgment is 
by the vendor for the purchase money of the land sold, the pur- 
chaser under execution does not acquire the vendor’s lien so as to 
enable him to set it up against the claim of the debtor’s widow 
for dower.2 But the purchaser may avail himself of the fact that 
a prior deed from the defendant was not recorded in the time re- 
quired by the statute.‘ 

He holds with the benefit of the judgment lien. As, where a 
debtor aliens his land with intent to defraud his creditors, the land 
is subject to the lien of a judgment, and may be attached as if no 
such alienation was made, the purchaser under a judgment may 
protect his title against the frauds of a judgment debtor as fully 
as the judgment creditor.’ 

By act of March 2, 1846, whenever, upon sale of property on 
execution, the title of the purchaser shall be invalid by reason of 
a defect in the proceedings, the purchaser may, in equity, be sub- 
rogated to the right of the creditor against the debtor to the ex- 
tent of the money paid and applied to the debtor’s benefit, and to 
the same extent, shall have a lien on the property sold as against 
all persons except bona fide purchasers without notice. But no- 
thing contained in this act can be construed as requiring the cred- 
itor to refund the purchase money by reason of the invalidity of 
any sale made upon his execution.® 

One, who purchases from a judgment debtor, land, after it is 
actually levied upon under execution, is not entitled to the benefit 
of the occupying claimant law.’ 

A sale by a sheriff excludes all warranty. The maxim caveat 
emptor applies to all purchases at such a sale. The purchaser 
takes all risks of the debtor’s title’. 


(1) Oviatt v. Brown, et als,14 Ohio R.285. (7) Vincent v, Lessee of Goddard, 7 Ohio 

(2) Biggarstaff v. Loveland, 8 Ohio R. 46. R. pt. 2, 188. 

(3) M’ Arthur v. Porter, 1 Ohio R. 99. (8) Vattier v. Lytle’s Ex’rs, 6 Ohio R. 

(4) Seribner v. Lockwood, 9 Ohio R. 184. A717 ; Ludlow v. Leiby, 4 Ohio R. 469 ; 

(5) Barr vy. Hatch, 2 Ohio R. 530; 2 M?’ Arthur v. Porter, 1 Ohio R. 99 ; Sal- 
Johns. Ch. R. 36. mond y. Price, 13 Ohio R. 400 ; Smith 

(6) Vol XLIV, O.L. 114. vy. Painter, 5 Serg.and Rawle, 225. 
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If a judgment creditor purchases land sold under his own exe- 
acutions defendant’s property, takes a deed and enters satisfac- 
tion on his judgment, he cannot, if the title fails, have the satis- 
faction set aside and a new execution awarded.! 

The purchaser of land at a sheriff’s sale obtains a right of pos- 
session ; where adverse possession is persisted in, he must resort 
to legal process to invest himself with actual possession. A sum- 
mary process of forcible detainer is given to him where sale is 
made either on a judgment or a decree, where the judgment debtor 
was in possession at the time of the rendition of the judgment or 
decree, by virtue of which such sale was had. This he may pros- 
ecute after the sale has been examined by the proper court and 
adjudged legal, although the sheriff has not executed the deed.? 
His possession commences from the time he obtains it in virtue 
of the writ of restitution in such proceeding. He cannot sustain 
an action of trespass for the growing crops, or for rents and profits 
of the land, while it was held adversely to him after the sale, and 
before possession was surrendered to him.’ 


(1) Vattier v. Lyile’s Ex’rs, 6 Ohio R, 2 Ohio R. 95; Barts vy, Abbe, 16 Ohio 
ATT. R. 408. 
(2) Swan’s Sts. 45.; Beggs v.. Thompson, (3) Beggs v. Thompson, 2 Ohio R. 95. 
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CHAPTER 24 IT. 
SALE OF LANDS ON EXECUTION IN INDIANA. 


SECTION I. WHAT ESTATE MAY BE SOLD. 

Il. LEVY —ON WHAT MADE. 

lil, CONDUCT OF SALE AND ADVERTISEMENT. 

IV. RETURN OF SALE. 

V. DEED. 

VI. ESTATE OF PURCHASER. 

VU. EFFECT OF IRREGULARITIES IN SALE. 
VUl. EFFECT OF FAILURE TO PAY PURCHASE MONEY. 
IX. LIABILITY OF JUDGMENT DEBTOR TO PURCHASER. 


I. WHAT ESTATE MAY BE SOLD. 


In Indiana the real estate, which may be sold on execution, 
are 

1. All the lands, tenements, and hereditaments of the judg- 
ment debtor, whether in possession, reversion, or remainder. 

2. Lands, tenements, and hereditaments, fraudulently conveyed 
with intent to defeat, delay, or defraud creditors. 

3. All rights of redeeming mortgaged lands, tenements, or he- 
reditaments, and also all lands held by any land office certificate 
of purchase, or land office receipt of final payment. 

4, Lands, tenements, and hereditaments, and any estate or in- 
terest therein, holden by any one in trust for, or to the use of an- 
other, may be sold on execution issued on any judgment against 
the person to whose use, or for whose benefit, the same are 
holden.! 

The estate of a bare trustee in land is not subject to be sold on 
an execution against him.? In Modisett v. Jackson? the supreme 


(1) Rev, Sts. of Ta. 454-5. (3) 2 Blackf. R. 431. 
(2) Elhott vy. Armstrong, 2 Blackf. R. 198. 
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court of Indiana decided under the laws in force in 1825, that an 
equitable estate in land was subject to execution, only where the 
cestui que trust has and enjoys the whole real and beneficial inter- 
est in the land, and the trustee has the mere naked, and formal 
legal title, vested in him for the sole use and benefit of the cestui 
que trust, and where the trust arises upon some deed or convey- 
ance; that a judgment is no lien on land, which the debtor holds 
by a bond conditioned for the execution of a title on payment of 
the purchase money, though he had taken possession and paid the 
money before the rendition of the judgment; and that a sheriff’s 
sale on execution against the obligee of land so held conveyed 
no estate to the purchaser. The same rule is adopted in the re- 
vised statutes of 1843, but the interest of such a person may be 
sold under a decree in chancery, upon return of an execution un- 
satisfied.! 

Under the revised statutes of 1888, making personal and real es- 
tate subject to execution, without specifying what interest therein 
should be sold, it was held, that the equity of redemption on a 
mortgage in fee, where no possession adverse to the mortgagor 
was shown, might be sold on an execution at law.? In Lasselle v. 
Barnet,’ this question was adverted to, but not determined. 

Prior to the revised statutes of 1843, a mortgagee of land, who 
purchased the equity of redemption at sheriff’s sale, was held 
thereby to have extinguished the mortgage debt to the extent of the 
value of the premises, after deducting the sum paid for the equity 
of redemption.‘ A vendor claiming a lien on land for a part of 
the purchase money due, and purchasing the same land on execu- 
tion subject to such lien, thereby extinguished the debt so claimed 
as a lien, to the extent of the value of the land purchased, after 
deducting the sum paid on such sale. In this case, the mortga- 
gee claimed a mortgage debt of $1088,88, and a purchase money 
lien of $211,12. Execution was levied on the mortgaged premi- 
ses; appraisers were appointed, who valued the mortgaged pre- 
mises, subject to the whole lien claimed by the plaintiff, at 
$1288,00. The property was sold on execution, subject to that 
lien, to the mortgagee, for one dollar. The court considered that the 
indebtedness to the mortgagee remained thirteen dollars, the dif- 
ference between the liens $1300,00 and $1287,00. It appears 


(1) Rev. Sts. of Ia. 456. (4) Murphy v. Elliott, 6 Blackf, R. 482; 
(2) Watkins v. Gregory, 6 Blackf. R.113. Johnston v. Watson, 7 ib. 174. 
(3) 1 Blackf, R, 150. (5) Murphy v. Elliott, 6 Blackf. R. 482. 
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thus, that when mortgaged premises are levied on in Indiana, the 
whole estate is not appraised and sold, as in Ohio, but the land, 
subject to the lien upon it, and the bid for the sale need only be 
the value, after deducting the liens. By the revised statutes, an 
execution upon a judgment for a mortgage debt, or any part 
thereof, cannot be levied on the equity of redemption of the 
mortgagor in the premises mortgaged. Whenever such execu- 
tion issues, the plaintiff or his attorney must indorse thereon a 
brief description of the premises mortgaged, referring to the page 
and book of the record in which such mortgage is recorded, with 
a direction to the: sheriff not to levy said execution on such pre- 
mises or any part thereof. If such execution shall not be collec- 
ted of the other property of the defendant, the sheriff must return 
the same unsatisfied, in whole or in part, as the case may re- 
quire.! 

The purchaser, on execution, of the equity of redemption of a 
mortgage, cannot maintain an action of ejectment for the mort- 
gaged premises, against a purchaser from the mortgagee.” 

When school lands have been sold by any law of the State of 
Indiana, on a credit, and the purchase money in whole or in part 
has been paid by the purchaser, or valuable improvements have 
been made thereon, by such purchaser or his assignee, all such 
lands may be sold under execution as other lands are sold, sub- 
ject to any lien that the proper county, township or district may 
have on such lands. The purchaser at sheriff’s sale acquires all 
the right of the execution debtor therein, and is entitled to re- 
ceive a deed of such interest from the officer making the sale, and 
holds the same, subject to the payment of any part of the pur- 
chase money or interest due.° 

By act of January 23, 1847, which took effect on that day, no 
real estate whereof any married woman was or may be seized or 
otherwise entitled to at the time of her marriage, or which she has 
or may fairly acquire during her coverture, or any interest there- 
in, is liable for the debts of her husband; but the same and all in- 
terest therein, and all rents and profits therefrom, are to be deem- 
ed and taken to be her separate property, free from any claim of 
her husband’s creditors or representatives. But this law does not 
extend to debts contracted by such married woman before her 


(1) Rev. Sts of Ia. 462-3. (3) Acts of 1844-5, p. 15. 
(2) Butler v. Doe, 7 Blackf. R. 247. 
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marriage, but in all such cases, her said property is first liable 
therefor.’ 

The real estate of a decedent is not subject to execution on a 
judgment against his executor or administrator, unless the heirs, 
devisees and terretenants, be made parties to the judgment.’ 


Il. LEVY——-ON WHAT MADE. 


The real estate of every execution debtor is exempt from levy 
and sale, until his personal estate, subject to execution is first lev- 
ied upon and sold, except when he shall voluntarily direct other- 
wise, or unless such personal estate in the just opinion of the of- 
ficer is insufficient to pay and satisfy the execution.’ 

In all cases, where an officer holding an execution, or other 
process, is about to levy the same upon real estate, if the defend- 
ant or defendants shall be the owner or owners of more than one 
tract or parcel, or of one tract or parcel susceptible of division 
without material injury, such defendant or defendants have the 
right of selecting and designating the particular tract or part 
to be levied upon by such officer, provided such tract or part so 
designated is sufficient to satisfy such execution or other process.‘ 
Such property designated by such defendant or defendants, shall 
be sold for two-thirds its fair value.$ 

In Indiana) in all cases where real estate is about to be levied 
upon, by any officer, the defendant or defendants have the right 
of turning out such and so much as that the rents and profits for 
seven years will be sufficient to pay the full amount of the debt, 
interest, and costs, upon which such writ issued. In all cases 
where real estate is levied upon by virtue of any execution or or- 
der of sale, the rents and profits thereof for seven years must be 
appraised in the same manner as other property. Wherever 
such appraisement equals or exceeds the amount due on the exe- 
cution, such real estate must not be offered for sale, but the rents 
and profits must be offered, and ue they will not sell for their ap- 
praised value, the officer must proceed in the same manner as in 
case of other property.° 

The same rule prevails as to ine appraisement of real and per- 
sonal property. For the provisions of the statute on that subject, 


(1) Acts of 1846-7, p. 45-6. (4) Act of Feb. 11, 1843, Rev. Sts. of Ia. 
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as also the return of the execution, the revaluation, and reoffer- 
ing of the, property, reference may be had to the chapter on 
sales of personal property, so far as it sets forth the law in 
Indiana. 


III. CONDUCT OF SALE AND ADVERTISEMENT. 


In Indiana, real estate, offered on execution, must sell for the 
best price the same will bring at public auction, and for not less 
than its fair value at the time of sale, after deducting all incum- 
brances thereon. It must be sold at the door of the courthouse 
of the county in which the real estate is situate. If the estate 
consists of several known lots, tracts, or parcels, such lots, tracts, 
or parcels shall be offered separately. .No more of any real 
estate shall be offered for sale than shall appear necessary to 
satisfy the execution, unless the same is not susceptible of divi- 
sion. The time and place of making sale of any real estate, pur- 
suant to an execution, must be publicly advertised by the officer 
making the sale for at least twenty days successively, immediate- 
ly previous to the day of sale, by posting up written or printed 
notices thereof in three of the most public places in the township 
in which the real estate is situate, and a like advertisement at the 
door of the courthouse of the county, and also by advertising the 
same for three weeks successively in a newspaper printed nearest 
to such real estate, if any such newspaper be printed within the 
jurisdiction of such officer." Where two or more newspapers are 
printed and published in the same town or village, the sheriff 
need only publish the advertisement in either of the said news- 
papers.” This statute of Indiana requires notice to be given both 
by posting up written or printed notices, and by advertisement in 
a newspaper, wherever a newspaper is printed in the county, and 
in such case the newspaper printed nearest to the real estate 
must be selected. If, however, no newspaper is printed within 
the jurisdiction of the officer, no provision is made for advertis- 
ing in a newspaper, and notice need only then be given by post- 
ing up the written or printed notices as required. The notices 
must be posted up twenty days immediately previous to the day 
of sale, exclusive of the day of sale, and continued throughout 
the twenty successive days until the sale. And where advertise- 


(1) Rev. Sts. of Ia. 749. (2) Acts of 1846-7, p. 69, 70. 
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ment is made, it must be commenced three weeks before the day 
of sale, and continued during the three weeks successively until 
the day of sale. 

By the act of 1820, in Indiana, it was provided that where the 
judgment had not been replevied, no real property should be sold 
on execution, for less than one half of its real value. It was 
held, that, under that statute, any bid for less than one half the 
appraised value was no bid at all, and in case such a bid was 
made, the sheriff must return, that the property remained unsold 
for want of bidders. And where the execution plaintiff was him- 
self the purchaser, he was considered accountable for all irregu- 
larities, and in an ejectment by him, the sheriff’s deed, made to 
him, in pursuance of a sale for less than one half the value, it 
was decided, conveyed no title! That act applied only to sales 
under judgments rendered after its passage, to wit: January 18, 
1820.? 

At first the execution in Indiana, authorizing a sale of land was 
a fiert facias, but in 1810 the law was changed, and then no exe- 
cution authorized the sheriff to sell land but a venditioni exponas. 
Under that law, a sale by a sheriff upon a fiert facias was void. 
The title of a dona fide purchaser at sheriff’s sale will not be af- 
fected by any error or irregularity in the judgment or execution; 
but he must show that his sale has been authorized by the judg- 
ment of a court of competent jurisdiction, and by the kind of ex- 
ecution which the statute prescribes. An execution which gives 
him no power is the same as no execution at all.’ The statute 
of 1810 is repealed. By the act of 1818, an inquest and venditi- 
ont exponas were made necessary, in cases where the defendant 
wequested an inquest. This was repealed in 1820, but revived in 
1821. The act of 1822 authorized a venditioni exponas and sale, 
where the rents and profits would not sell for a sufficient sum to 
pay the debt. Under the act of 1818, in force in 1822, real estate 
might be sold on a fieri facias, and no venditioni exponas was ne- 
cessary, unless an inquest was requested.‘ 

The statute of 1818 provided that when real estate should be 
seized upon execution, and the officer should return that he could 
not sell the same for “want of buyers,” the writ of levari facias 


(1) Harrison vy. Doe,2 Blackf, R.1. (3) Armstrong v. Jackson, 1 Blackf. R. 
(2) Hobson v. Doe d. Harper, 4 Blackf. R. 210. 
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shall issue.'. Under this statute, a fi. fa. was issued, which was 
returned by the sheriff that he had seized the premises in dispute 
but had not sold them “for want of time.” <A venditioni exponas 
afterwards issued, under which sale was made. The court re- 
marked that the return to the fi. fa. was not authorized by stat- 
ute, and the officer doubtless rendered himself liable to an action 
for not completing the execution of the writ—but that the judg- 
ment plaintiff had a right to the proper writ to compel the sheriff 
to sell the property—that there is one kind of levari facias, which 
issues when the sheriff has returned that he could not sell the 
property for want of buyers, commanding him to sell the same— 
that this kind of levari facias is substantially a venditioni exponas. 
The court held that the vendi. exponas was good, and the sale 
valid.’ 

A sheriff advertised certain land for sale on Saturday, the 5th o 
January, when in fact Friday was the 5th of that month. The sheriff 
promised to postpone the sale, but actually sold the land on the 
5th of January, to the execution creditor. The execution debtor, 
apprized of the sale, informed one A. B. of his (the debtor’s) inabil- 
ity to redeem the land, and consented that A. B. should buy it, A. 
B. bought the land of the purchaser at sheriff’s sale. The court 
did not decide whether the sheriff’s sale was or was not irregular, 
holding that the execution debtor was precluded, by his conduct, 
from objecting to it. 

One offer to sell must be made with as little delay as possible, 
after receiving the execution.’ 

A sheriff ought not to sell, at one time, more of the defend- 
ant’s property than a sound judgment would dictate to be suffi- 
cient to satisfy the demand, provided a part can be conveniently 
and reasonably detached from the residue of the property and 
sold separately.’ If an estate worth from $1,000 to $2,000 is 
sold by a sheriff to pay a balance due on a judgment of about 
twenty dollars, or an estate worth $10,000 is sold to satisfy a debt 
of $100, when a small part of the property might have been 
conveniently separated from the residue and sold for a sufficient 
sum to satisfy the execution, a court of chancery, upon a bill filed 
by the judgment debtor, will set aside the sale.6 In such a case, 


(1) Laws of 1818, pp. 187-188. (5) Tiernan v, Wilson, 6 Johns. Ch. Rep. 
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a court of law will not interfere on a motion to set aside the sale 
thus made on execution.’ In any action of ejectment by the ex- 
ecution debtor against the purchaser or a person who claimed a 
lot under a purchaser thereof at a sheriff’s sale, the execution 
debtor may offer evidence to show that the lot was divisible, and 
a part might have been sold without injury to the residue, for 
a sufficient amount to discharge the execution ; and that the de- 
fendant knew the situation and value of the premises, and was 
present at the sheriff’s sale, since this will manifest whether the 
sheriff acted with good faith, or whether his conduct on the sub- 
ject was a flagrant abuse of his power.? An objection to a sale, 
that too much land was sold, will not be sustained, unless some 
further proof is given that it was fraudulent, where the objection 
is first made ten years after the sale.’ 

A sale may be made after an execution is returnable, if the 
levy is made previously.‘ 

If a person notoriously insolvent bids for land, the sheriff is 
under no obligation to declare him the purchaser ; nor is he bound 
to accept the bid of a person who is solvent, but who, he has rea- 
son to believe, will not perfect the sale by the payment of the 
purchase money.’ If a person bids off land, but refuses to pay 
the money, the sheriff may, if he chooses, return that the prop- 
erty remains on hand for want of buyers.® 


IV. RETURN OF SALE. 


Upon making sale of the real estate, the officer must return, by 
the return day of the writ, his proceedings, to the court from 
which the writ issued. Whenever an execution is issued in any 
county in Indiana, or from the supreme court directed to the 
sheriff or coroner of any other county, it is lawful for the sheriff 
or coroner, having received such execution and discharged all the 
duties therein required by law, to enclose such execution and _for- 
ward the same by mail to the clerk of the court by whom it was 
issued ; and on proof being made by such sheriff or coroner that 
such execution was mailed in reasonable or sufficient time to reach 
the office from which it was issued within the time prescribed by 


(1) Reed v. Carter, 1 Blackf. R. 410. (5) Per Kinney J.in Ennis v. Waller, 3 
(2) Doe v, Smith, 4 Blackf. R. 228, Blackf. R. 480. 
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law, such sheriff or coroner shall not be liable to any amercement 
or penalty for any failure of the safe arrival of such execution.’ 
All executions are returnable one year from the date thereof, but 
if fully paid or satisfied, by sale or otherwise, the officer must 
return the same forthwith.’ 


V. DEED. 


In Indiana, no confirmation by the court is required of any sale 
made by a sheriff or other officer upon execution. Upon the sale 
of real estate, or of any term not exceeding seven years as before 
set forth, by virtue of an execution, and upon the payment of the 
purchase money, the officer selling such estate or term shall make 
and execute to the purchaser a deed of conveyance for the prem- 
ises, which shall be valid and effectual to convey all the estate, 
right, title, and interest of the execution debtor therein, to such 
purchaser.’ 

In case the purchaser of any real estate upon execution, hav- 
ing paid the purchase money therefor, die before a deed of con- 
veyance is executed to him, the officer making such sale must 
convey such real estate to the heirs or devisees of such deceased 
person. If any officer by whom any such sale of real estate or 
such term of years shall have been made on execution shall die 
or go out of office before executing a conveyance therefor to the 
purchaser or other person entitled to the same, the successor of 
such officer, or any officer authorized by law to discharge the du- 
ties of such office in such case, shall, if the purchase money shall 
have been paid, make and execute the necessary conveyance or 
conveyances, in pursuance of such sale, in the same manner and 
with the like effect as the officer making such sale.‘ 

If a sheriff’s deed appears on its face to have been regularly 
executed, and its execution is attested by subscribing witnesses, it 
is admissible in evidence without an acknowledgment. An ac- 
knowledgment is necessary, in Indiana, for the admission of a 
deed to record, but is not essential to its validity.’ A sheriff’s deed 
is good against the execution defendant and his heirs and devisees, 
though it be not acknowledged or recorded.° 


(1) Rev. Sts, of Ia. 750. 5, Doev. Naylor, 2 Blackf, R. 39. 
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A particular description of the execution is not required in the 
recital of a sheriff’s deed; the deed is admissible in evidence al- 
though it recites incorrectly, to a slight extent, the amount of the 
execution on which the sale was made.' 

In Indiana, by act of January 15, 1844, when any judgment is 
obtained against a school commissioner or against him and his 
sureties for a default in office, the execution is indorsed, that the 
same was recovered against the said (A. B.) defendant, as and for 
a default in his office as school commissioner of the county of 
Hendricks. When the sheriff levies on any real estate under 
such execution, he must forthwith notify the county auditor of the 
time and place of the sale thereof, who must then attend and bid. 
If the auditor becomes the purchaser, the sheriff must forthwith 
execute and deliver a deed of conveyance to said auditor, describ- 
ing him in said deed as follows: “ A..B. auditor of the county of 
Hendricks, and his successors in office, in trust for the congres- 
sional school funds of said county.?” 


VI. ESTATE OF PURCHASER. 


A sale of lands under a fieri facias is legal, and the purchaser 
at such sale need not show that the debtor had not personal prop- 
erty to satisfy the judgment. The reversal of judgment on error, 
after the sale of the defendant’s land under it on execution, does 
not affect the purchaser’s title. The purchaser may, in chancery, 
set aside a deed of the judgment debtor, fraudulent as to creditors, 
but he must show fraud in both the grantor and grantee; the de- 
cree of the court of equity will quiet his title against any claim 
under the fraudulent deed, but will not adjudge him to be the 
owner in fee simple of the premises.2 A judgment creditor may, 
by bill in chancery, set aside a sale upon a judgment fraudulently 
confessed, to the plaintiff in such judgment.' 

A purchaser of real estate at sheriff’s sale obtains all the right, 
title, claim, and demand of the judgment debtor. If the judgment 
debtor’s title was under a voluntary conveyance not recorded, the 
execution purchaser will nevertheless hold the property against 
the grantor in the voluntary conveyance or any one claiming under 


(1) Doe d, Wilkins v. Rue, 4 Blackf. R. (2) Acts of 1843-4, p. 91-2. 
263 ; Jackson v. Pratt, 10 Johns. R. 381; (3) Frazes v. Brown, 2 Blackf. R. 295. 
Jackson v. Jones, 9 Cowen’s R. 182; (4) Bruner v. Manville, 2 Blackf. R, 485. 
Sneed v. Reardon, 1 Marsh, Ky. R. 217. 
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him by a subsequent voluntary conveyance.' The purchaser 
under a judgment against one, who had conveyed the land to de- 
fraud his creditors, stands in the place of a creditor of the judg- 
ment defendant, and is entitled to all the rights and privileges 
growing out of that relation. His title derives no strength from 
any lien arising from the judgment; it dates only from the sale, 
and must yield to the title of one who bona fide purchases for a 
valuable consideration from the fraudulent grantee or his heirs, 
intermediate the judgment and sale. The purchaser may subject 
to his debt the share of an heir of the fraudulent grantor.’ 

In Indiana a deed or mortgage of real estate must be recorded 
within ninety days from the execution thereof, and if not so re- 
corded, the same shall be adjudged fraudulent and void, as against 
any subsequent purchaser or mortgagee, in good faith and for a 
valuable consideration.’ A judgment creditor is not there consid- 
ered such a purchaser as is contemplated by the latter clause of 
the statute. If, therefore, a judgment is obtained before a deed 
from the debtor is recorded, and subsequently to recording the 
conveyance (the same being recorded out of time), the land is 
sold to the judgment creditor under an execution on said judg- 
ment, the judgment creditor takes nothing by his purchase.’ The 
same rule prevails as to mortgages; a mortgage, not recorded 
until after a judgment, but recorded before a sale on execution 
upon the judgment to a judgment creditor, overreaches the title of 
the judgment creditor. Perhaps a bona fide purchaser at sheriff’s 
sale under such judgment would be protected by the statute. A 
mortgage of real estate was not recorded until about two years 
and a half after it was executed. After its execution, and before 
it was recorded, the mortgagor contracted debts with other per- 
sons, for which, but not until after the mortgage was recorded, 
judgments were obtained. There was no satisfactory evidence 
that the delay to have the mortgage recorded proceeded from any 
collusion between the mortgagor and mortgagee to defraud the 
subsequent creditors, and the debt it secured was a bona fide debt. 
It was held that the mortgage was entitled to the \priority.’ A 
judgment is a lien upon property of the defendant, upon which a 
mortgage was executed by him before, but which mortgage was 


(1) Wayv. Lyon, 3 Blackf. R. 76. (5) Doe d. Abbott v. Hurd et als, 7 Blackf. 
(2) Scott v. Purcell, 7 Blackf. R. 66. R. 510. 
(3) Ibid. (6) Sparks vy. State Bk.7 Blackf. R. 469. 


(4) Rev. Sts. of Ia. 418. (7) Scott vy. M’Murran,7 Blackf. R. 284. 
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not until after the rendition of the judgment, assented to by, or 
delivered to, the mortgagee, and this, although before the rendi- 
tion of the judgment, the mortgagor had delivered the mortgage 
to the recorder to be recorded.' 

When a deed is executed to a purchaser, he is deemed vested 
with the legal title from the day of sale. <A purchaser of real es- 
tate on execution or by virtue of a judgment or decree may, after 
a deed has been executed to him, maintain an action for any in- 
jury done to such real estate, at any time subsequent to the sale. 
But the court ordering a sale on proceedings in chancery, may 
decree the time at which the estate may vest in the purchaser, 
and his right to maintain any action for any injury to the real 
estate shall be complete from the time the estate shall so vest.? 

A judgment debtor cannot set up a title in a third person to de- 
feat an ejectment by a purchaser under the judgment.? But if 
the defendant in ejectment be any other person than the judg- 
ment debtor, the purchaser, who is plaintiff, must prove the title 
of the debtor to the premises.’ 

No action for the recovery of real estate, sold under a judgment 
or decree, can be brought by the debtor, or any one claiming under 
him subsequent to its rendition, unless such action is brought 
within ten years after the sale.° 


VI. EFFECT OF IRREGULARITIES IN SALE. 


It may safely be presumed by a bona fide purchaser at sheriff’s 
sale, that the sheriff has done his duty in obeying the requisitions. 
of the statute, as respects the inquest, the advertisement of sale, 
etc., and also as to having offered the rents and profits for sale ; 
a failure to do either does not invalidate a sale under the act of 
1824. A different case is presented, where the rents and profits 
have not been offered for sale, and it is proved that the purchaser 
at the sheriff’s sale knew that fact. Evidence to that effect may 
be introduced by the execution-defendant, in an action of eject- 
ment against one, claiming under the purchaser, if evidence is 
also offered that the defendant knew that fact. This evidence 
tends to show, that the purchasers had combined with the sherift 


(1) Goodsell vy. Stinson, 7 Blackf. R.437. (4) Calloway v. Doe d. Joyes, 1 Blackf. R. 


(2) Rev. Sts. of Ia. 45-6. 379, 
(3) Hobson v. Doc d. Harper, 4 Blackf.R. (5) Rey. Sts. of Ia. 455-6. 
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to defraud the execution-debtor, although it may be rebutted by 
proof, that the defendant consented to the sale, encouraged the 
purchasers to buy, or received and retains a part of the purchase 
money.'! Under the act of February 4, 1831, the sheriff’s sale is 
void, if it is shown that the fee simple was sold, without first offer- 
ing the rents and profits.’ 

A bona fide purchaser of land at sheriff’s sale is not obliged to 
show that the debtor had not personal property to satisfy the judg- 
ment,’ nor is he affected by the fact, that the execution-debtor 
gave up to the sheriff certain land to be sold, and the sheriff, in- 
stead of selling it, levied on and sold other land belonging to the 
debtor.‘ 

If the purchaser know that real property, after having been sold 
to one who failed to pay for it, was re-exposed to sale, without 
any advertisement or any adjournment of the sale, proof of those 
facts will render the sale. void.’ 

A purchaser who pays his money and receives his deed, cannot 
be prejudiced, if the sheriff make an imperfect return, or if he 
make no return at all.° If the sale is made on an execution, which 
varies as to the amount from the judgment, the purchaser or his 
assignee may have the execution amended by the judgment.’ ° 

A sale for an under value to one, who, by representations, re- 
specting the object of his bid, prevents competition, will be set 
aside in chancery, the purchaser being refunded the amount of 
his bid.* 

A law, requiring an appraisement on an execution or order of 
sale is void, so far as it regards contracts made, or mortgages ex- 
ecuted before its passage. A failure to appraise, under a con- 
tract made before the law, will not invalidate the sale. 

Any officer who sells any real estate, without giving the pre- 
vious notices as herein designated, or sells the same otherwise 
than according to the rules before stated, forfeits to the party in- 
jured two hundred dollars, i in addition to such other damages as 


(1) Doe dem. Maguire v. Smith, 4 Blackf. (6) Doe dem. Wolf v. Heath, 7 Blackf. R. 


R. 228. 154. 
(2) Gantly’s Lessee v. Ewing, 3 Hows [S. (7) Doe dem. Wilkins v. Rue, 4 Blackf. R. 
CapenOne 263. 


(3) Frakes v. Brown, 2 Blackf. R. 295. (8) Bunts v. Cole, 7 Blackf. R.265. 
(4) Tillotson v. Doe dem. Gregory, 5 (9) Bronson v. Kenzie, 1 How. [S. C.] R. 
Blackf. R. 590. 311 ; 


; McCracken v. Howard, 2 id. 608 ; 
(5) Givan vy. Doe dem. Crawford, 5 Blackf. Gantley’s Lessee y. Ewing, 3 How. 707. 
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such party may have sustained, to be recovered from such officer 
or from him and his sureties, in a suit on his official bond. 


IX. EFFECT OF FAILURE TO PAY PURCHASE MONEY. 


As already stated, if a person bids off land at a sheriff’s sale on 
execution, but refuses to pay the money, the sheriff is not bound to 
make himself liable for the money. He may, if he choose, return 
that the property remains on hand unsold for want of buyers. If 
he so returns, he has no cause of action or demand against the 
purchaser for the purchase money. If he choose to hold the pur- 
chaser and make him liable for the purchase money, he must re- 
turn in writing, on his execution, the levy, sale, etc. Sheriff’s 
sales of land, under a writ of execution, are within the statute of 
frauds.’ 

The sheriff is the agent of both parties in conducting and mak- 
ing a sale on execution, and his return to his writ of the levy, sale, 
etc., is sufficient to satisfy the statute of frauds, provided such re- 
turn is signed by the sheriff, and contains with certainty, the par- 
ties’ names, the amount bid, the terms and time of payment, and 
a sufficient description of the lands, as to metes, bounds, where 
situate and lying, number or supposed number of acres, etc.2 In 
an action by a sheriff for the purchase money of land sold by him 
on execution, the judgment and proceedings on which the execu- 
tion issued, must be averred in the declaration, and proved on the 
trial. The declaration must also set forth the substance, tenor, 
and effect of the sheriff’s return to the execution.‘ 

By statute in Indiana, now in force, whenever any property, 
real or personal, is sold by virtue of any execution, and the pur- 
chaser thereof fails or refuses to pay the purchase money, he shall 
be liable, on motion by the officer making such sale, in the court 
out of which such execution issued, or by the plaintiff or plaintiffs 
in such execution, five days’ notice of such motion having been 
given, to a judgment for the amount of the purchase money and 
ten per centum damages thereon, together with the costs of said 


(1) Rev. Sts of Ia. 751-2. vy. Patterson’s Lessee, 6 Har. & J. 182- 
(2) Ennis v. Waller, 3 Blackf. R. 479; 905; Christie v. Simpson, 1 Rich. 407 ; 
Jenkins v. Hogg, 2 Const. Rep. 821 3 Elfe v. Gadsden, 2 ib. 373. 
Thomas v. Trustees, etc. 3 Marsh. 298; (3) Ennis v. Waller,3 Blackf. R. 472, and 
Simonds v. Catlin, 2 Caines R. 61; cases cited. 
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motion, and no stay of execution shall be allowed on such judg- 
ment. Or such officer, instead of proceeding by notice and mo- 
tion as aforesaid, may re-expose such property to sale on the same 
day; or he may re-expose the same to a sale on a subsequent 
day, by giving notice thereof, as in other cases of sales on execu- 
tion. If such second sale is not equal to the amount of said first 
sale and the costs of the second sale, said first purchaser shall be 
liable for the deficiency, and ten per centum damages thereon, 
for the use of such officer, to be recovered by judgment on the 
like notice and motion as above stated.’ 

The act of February 1833, provided that whenever any proper- 
ty, real or personal, was sold by virtue of any execution, and the 
purchaser thereof neglected or refused to pay the purchase money, 
the officer making such sale might re-expose the property to sale on 
the same or a subsequent day. Under this statute, the supreme 
court of Indiana decided, that where a purchaser neglected or re- 
fused to pay the purchase money, the officer might immediately re- 
expose the property to sale; and it might be (though on that point 
they were not then called upon to express an opinion), if he 
should not have sufficient time on that day to sell, he might ad- 
journ the sale until the next or some succeeding day ; but if there 
was no such adjournment, he should again advertise the property 
for sale and proceed in all respects as though there had been no 
previous attempt to sell.2 The present statute follows this de- 
cision, so far as it was express, to wit: that the property may be 
re-exposed the same day, but not upon a subsequent day, without 
the legal advertisement. . 

Under a statute of December 1825, a purchaser was in like 
manner, as by the law now in force, made liable for a deficiency 
on a second sale. The court held that the fact of the first pur- 
chaser’s being the highest bidder, might, in an action against him, 
be proven by parol, and that he could not escape his responsibili- 
ty by showing that he was agent of the execution creditor, the 
sheriff having had no evidence of his agency but his own declara- 
tions at the sale; that the sheriff was not bound to take the bare 
word of any person on such a subject.’ In a proceeding by notice 
and motion against the purchaser at the first sale for the differ- 
ence in the amount between the first and second sales, the notice 


(1) Rev. Sts. of Ia. 752; Acts of 1844-5, (2) Givan v. Doe dem. Crawford, 5 Blackf. 
pence R. 260. 
(8) Cowgill v. Wooden, 3 Blackf. R. 332. 
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must aver an offer by the sheriff to convey the land to the defen- 
dant before the second sale.! 

Under the act of 1832, which was similar in this respect to the 
present law, it was decided that the motion against the purchaser 
must be made by the officer who made the sale; it could not be 
made by the plaintiffs in the execution. Irrespective of the statute, 
a court of chancery may assume a control over a purchaser of real 
estate, sold under a decree of the court, who refuses to complete 
his purchase. But this power is never exercised by a court, until 
the sale has been reported and the sale confirmed. The purcha- ' 
ser may wish to except to the title, or to receive a compensation 
for a deficiency in the land, which may be brought forward upon 
the coming in of the report.’ 


TX. LIABILITY OF JUDGMENT DEBTOR TO PURCHASER. 


It was decided in Muir v. Craig,’ that the purchaser at sheriff’s 
sale of land, to which the execution debtor had no title, may re- 
cover from the debtor, in equity, the amount of the purchase mo- 
ney paid to the sheriff, though no fraud in relation to the sale be 
imputed to the debtor. It is doubted, in Rocksell v. Allen,’ wheth- 
er this case did not carry the principle too far. But in the latter 
case, the court set aside on motion a sale on execution of real 
estate, to which the defendant had no title at the time of sale, re- 
fusing to decide what might be proper after the payment of the 
money and the execution of the sheriff’s deed. The doctrine of 
the above case of Muir v. Craig was adopted in Illinois ;* it will 
be seen in the next chapter, that it had before been acted upon in 
Kentucky. In Mngland v. Clark,’ it was held that the plaintiff in 
execution was not liable to the purchaser of goods on execution, 
the title to which failed. It was not decided, whether the defen- 
dant was or was not liable. : 


(1) Williams vy. Lines, 7 Blackf. R. 46. (4) 3 McLean R. 357. 
(2) Laverty v. Chamberlin, 7 Blackf. R. (5) Warner v. Helm, 1 Gilman 234. 
556. (6) 4 Seam. 486. 
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CHAPTER XVIII. 
SALE OF LANDS AND SLAVES IN KENTUCKY. 


SECTION I. UPON WHAT JUDGMENT OR- DECREE EXECUTION ISSUES. 
Il. WHEN LAND OR SLAVES MAY BE SOLD. 
Ill. WHAT INTEREST IN LAND OR SLAVES MAY BE SOLD. 
IV. ADVERTISEMENT. 
V. CONDUCT OF SALE. 
VI. RIGHT OF REDEMPTION. 
Vil. SALE BOND. 
VIII. APPRAISEMENT. 
Ix. DEED OF LANDS. 
X. DELIVERY OF POSSESSION. 
XI. TITLE ACQUIRED BY PURCHASER. 
XI. WHAT VITLATES THE SALE. 
XIII. LIABILITY FOR FAILURE OF TITLE. 


I. UPON WHAT JUDGMENT OR DECREE EXECUTION ISSUES. 


By the statute of Kentucky, all persons recovering any debt, 
damages or costs, by the judgment of any court of record within 
the commonwealth of Kentucky, may prosecute writs of fieri fa- 
cias or élegit within (the) a year and a day after judgment for 
taking the estate of the person or persons against whom such 
judgment is obtained.! 

The statute of Kentucky, approved Dec. 17, 1792,? subjected 
lands for the payment of debts, by providing that “lands, tene- 
ments and hereditaments, shall and may, by virtue of writs of 
Jiert: facias, be taken and sold in satisfaction of all judgments” in 
a manner therein prescribed. Before the passage of this act, 
ands were protected from sales under executions. The terms of 
the act are general, and embrace executions upon all judgments 


(1). Moreh. and Brs. Dig. 631-2. (2) 1 Litt. 128. 
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obtained on contracts made either before or after the passage of 
the law. It was constitutional in its application to both, not im- 
pairing any contract, but only extending and enlarging the reme- 
dy upon contracts made before its passage. The act of Dec. 21, 
1793,' repealed the act of 1792, so far as it related to judgments 
obtained on contracts made and entered into prior to Dec. 17, 
1792. A sale of land on execution on such a judgment made 
between Dec. 17, 1792 and Dec. 21, 1798, was valid.2 A sale 
and conveyance of land made after Dec. 21, 1793, under a.decree 
for the payment of money contracted for prior to Dec. 17, 1792, 
conferred no title.’ 

It is further provided, that after obtaining final decree for lands, 
slaves, money or other specific thing, in any court having chan- 
cety jurisdiction, the clerk of the court shall, upon the request of 
the party obtaining such decree, or his attorney, issue any writ of 
execution, which would be appropriate and is allowable upon a 
judgment of a court of law, according to the nature of the case 
for carrying the decree into effect. This writ of execution shall 
issue in the same manner as other writs of execution, be return- 
able within the same time, executed by the sheriff or other prop- 
er officer, under the like penalties, and in everything partake of 
the nature and effect of like writs issued upon judgments at law, 
and subject to the same power of the court. Any order or decree 
in chancery may also be carried into execution by the usual pro- 
cess of that court.’ 

The act of 1792, by its letter, embraced only judgments. The 
act of 1796 first authorized the issuing of writs of fiert facias, and 
other writs of execution, upon decrees. From that time, land 
has been liable to be sold under an execution issued upon a de- 
cree in equity.® 

A decree for damages, without specifying the amount, or giving 
the data by which it can be ascertained, does not justify the em- 
anation of an execution.® 


Il, WHEN LAND OR SLAVES MAY BE SOLD. 


Under a fiert facias, in Kentucky, the sheriff or other officer, to 
whom the same is directed, may seize the goods and chattels, 


(1) 1 Litt. 210. (4) Act of 1828, Session Acts p. 142; 
(2) Reardon v. Searcy, 2 Bibb, 202. Morehead and Brown’s Dig. 635. 
(3) Barbour v. Breckenridge, 4 Bibb R. (5) Allen v. Trimble, 4 Bibb, R. 23. 
548, (6) Ballard vy. Davis, 1 J. J. Marsh. 377. 
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slaves or lands of the defendant in execution. No slave or slaves 
shall be taken in execution, provided there be shown to the offi- 
cer by the defendant, or any other person on his behalf, sufficient 
goods or chattels of the defendant, upon which he may levy the 
debt and costs mentioned in the fieri facias. No collector of any 
officer’s fees, or of the public revenue, or county levies, shall seize 
or make distress upon the slave or slaves of any person for such 
fees, taxes, or levies, if other sufficient distress can be made. No 
sheriff, or other officer, or collector of fees, taxes, or levies, shall 
make or take unreasonable seizure or distress. If any sheriff, or 
other officer, or collector, as aforesaid, acts contrary to these pro- 
visions of the statute, he is liable to the action of the party ag- 
grieved, founded upon the act of 1828.! 

By the act of February 12, 1798, it was prescribed, that the of- 
ficer may make the debt or damages and costs recovered, first of 
the goods and chattels, exclusive of slaves; and if there be no 
such goods and chattels, or not sufficient, found in his bailiwick, 
then of the slaves; and if there be none, or not sufficient, found in 
his bailiwick, lastly of the lands, tenements, and hereditaments, in 
possession, reversion, or remainder, or so much thereof, in one or 
more entire parcels, as shall be sufficient, and such part as the 
owner shall direct, if he thinks proper.’ 

This law, directing that personal property shall be first sold, 
then slaves, and lastly land, is directory merely. If the officer 
does not pursue this order, his sale of land will not be set aside, 
unless the purchaser participated in the illegality. An officer, 
holding an execution against several defendants, is not bound to 
exhaust the personal property of all the defendants, before he sells 
the land of either. But, although the sale of land is not void, in 
such case, unless the purchaser is cognizant of the failure of duty 
on the part of the sheriff, the officer will be responsible to the in- 
jured party.’ 

If a defendant has several parcels of land, which lie in the same 
county, he or his agent may, by writing under his hand, at any 
time before the day of sale, require the officer holding the fiert 
facias, to make the debt or damages and costs of such of the said 
parcels as the owner or his agent think proper. The party must 
state in his request the manner in which he derives title to said 
lands, and that he has never transferred or conveyed the same, 


(1) Act of 1828, sect. 15, 1 Moreh. and (3) Faris v. Benton, 6J. J. Marsh. 237. 
Brs. Dig, 642. (4) Hayden v. Dunlap, 3 Bibb, 216; Beeler 
(2) 1 Moreh. and Brs. Dig. 625. v. Bullit,3 A. K. Marsh. 280. 
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and that he does verily believe that the same will satisfy said ex- 
ecution, and must make oath to the truth of the same. He must 
also file with said written request, all title papers or properly au- 
thenticated copies thereof, necessary to show his claim of title 
complete, unless the same is derived by descent, and in that case 
he must state the same in his affidavit, and make oath that the 
land is not in the adversary possession of another. In case of 
sale, the court orders the title papers to be delivered to the pur- 
chaser, or if the land is released, to the defendant owner.' 


Ul. WHAT INTEREST IN LANDS OR SLAVES MAY BE SOLD. 


An execution cannot be levied upon equitable interests in 
lands.? The purchaser of land held by title bond at a sale 
on execution against the obligee cannot, by paying the bal- 
ance due and obtaining a deed from the obligor, protect him- 
self against one, to whom the bond had been assigned, with his 
knowledge, before his purchase.’ Execution cannot be levied 

upon a bond of C. to I. for the conveyance of certain land, or on 

the land described therein.* Nor on the interest of one, who 
holds a town lot under a deed from another, while the title is in 
the trustees of the town.’ Nor on the interest of one, holding a 
title bond, to whom his obligor has made a deed, not accepted by 
the obligee.® 

The levy of an execution upon a large tract of land, of which 
part has been laid off into town lots, and vested in trustees, and a 
description and sale of the land as the tract upon which the town 
is established, or as including the town, do not import a sale of the 
proprietor’s interest in the town.’ 

Land cannot be sold for the debt of a mere trustee, in whom 
the legal title is vested, unless in a case where he inherits the 
beneficial estate from the cestud que trust. 

But an entry and survey is an inchoate legal title, and may be 
sold on execution.® 


(1) 1 Moreh. and Brs. Dig. 651-2. (3) Allen v. Sanders, 2 Bibb R. 94. 

(2) Hancock v, Brinker, 3 Bibb R. 249; (4) Buford v. Buford, 1 Bibb R. 305. 
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The interest of a wife in slaves descended or devised to her is 
not liable to execution for her husband’s debts, before distribu- 
tion. If the husband acquire, by descent, a joint interest in 
slaves, his interest is liable to execution before distribution.’ 

By act of February 7, 1848, any married woman, whose hus- 
band abandons her, and lives apart, it was declared, should hold 
for her own use any property acquired by her, by gift or otherwise, 
and the same was not liable to the debts of the husband.* The 
act of February 28, 1846, applies to all married,women. It pro- 
vides that the lands of no married woman, which she may have 
owned at the time of the marriage, or which may come, or be 
given, devised or descend to her during the marriage, shall be 
liable for the debts of the husband, created or arising either before 
or after the marriage. They are liable to the debts and liabilities 
of the wife, contracted or created before the marriage, but in no 
case can the curtesy or life estate of the husband be sold by law, 
except after the death of the wife, the husband surviving. <A pro- 
viso is appended to this law, that the lands of the wife shall be 
liable for all debts by her or her husband jointly contracted or cre- 
ated, in writing, for necessaries furnished her or any member of 
her family.? Prior to this law, where dower had been legally as- 
signed to a widow, who remarried, the right to the dower land for 
the joint lives of herself and husband might have been sold by 
execution for the husband’s debts.’ 

The estate and property of the husband are not subject to the 
payment of any contracts, liabilities, damages or debts, incurred 
by the wife prior to marriage.® 

By the act of 1796, regulating conveyances,’ estates of every 
kind holden or possessed in trust, are made subject to the like 
debts and charges of the persons, to whose use or for whose ben- 
efit they were, or shall be, respectively holden or possessed, as 
they would have been subject to, if those persons had holden the 
like interest in the things holden or possessed as they own or shall 
own in the uses or trusts thereof. : 

Under this clause, where a slave was conveyed by a deed of 
trust, that the proceeds of his hire may be applied to the mainte-_ 


(1) Kilby v. Haggin, 3 J. J, Marsh. 215; (4) Acts of 1845-6, p- 43. 
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nance of a person during his life, the estate held in the slave by 
the cestuz que use is subject to execution, and not the nett annual 
proceeds of his hire.' Slaves conveyed to a trustee to indemnify 
him for debts of the former owner, may be sold on an execution 
against such owner, and purchased by the trustee.? Slaves divi- 
ded to each of several cestui que trustees by consent of all, may be 
seized for the debts of each, respectively.? 

But slaves or goods, conveyed to a trustee for the separate use 
of a married woman during her life, are not rendered by the 
above act, subject to execution for the debts of her husband.‘ 

Where land is conveyed to one, who holds the naked legal title 
in trust for another, it is subject to an execution against the latter, 
or if he conveys it, against his grantee, or if he dies, his heirs. 
By the sale on execution, the land, the legal title passes, and not 
the mere use.’ 

The interest of a cestui que trust in a trust, estate consisting en- 
tirely of choses in action, is not liable to execution.® 

A devisee takes no title to land, which his testator has fraudu- 
lently conveyed. It cannot, therefore, be levied upon under exe- 
cution against the devisee.’ 

The vendor has, in equity, a lien on land for the purchase 
money, but cannot obtain a decree for sale of part of the land, 
which has been sold under an execution for part of the purchase 
money.® 

The acts of 1792 and 1798 declared that “lands, tenements, and 
hereditaments” might be sold by virtue of a jieri facias. Under 
this latter act, it was decided in McConnell v. Brown,? that, as by 
the law of Kentucky, no sale could be made by the debtor himself 
of his interest in lands in the adversary possession of others, the 
legal interest of the debtor in land so in the adverse possession of 
another, could not be sold upon execution. To the same effect, is 
Adams’ v. Rossell,!° and Shephard v. McIntire. About four months 
after the date of the decision in McConnell v. Brown; it was enact- 
ed by the act of January 12, 1828, sect. 35,!” that all legal title to 
real estate shall be liable to sale on execution, whether in actual 
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possession or not. Here “title” is substituted for “land,” and the 
words “ whether in actual possession or not,” were intended to 
mean, when connected with “title,” that any legal interest in land, 
whether partial or total, superior or inferior, or whether the land 
be in the possession of the defendant in the execution, or of ano- 
ther person claiming adversely to him, shall be subject to sale un- 
der the execution. Since the passage of the law of 1828, any 
such interest may be sold under a fieri facias In case of such a 
sale, the land must be valued, without deduction for the adverse 
possession, and not merely the defendant’s claim, unless his title 
be limited.? 

The champerty act applies to a sale by the purchaser on the 
execution, and he can neither convey the land, while the adverse 
possession continues, nor make any champerty contracts respect- 
ing it. 

Lands devised may be sold under an execution on a judgment 
obtained against the devisee, as heir at law of the devisor.’ 

The interest of a mortgagee is not vendible on execution. But 
if the land is sold by consent of the mortgagor, upon a judgment 
against mortgagor and mortgagee, the equity of redemption pass- 
es to the purchaser.’ By a sale on a judgment against both, the 
whole title does not pass,° unless both request such judgment to 
be levied on the mortgaged premises, and consent to its sale. 
Such consent binds an assignee of the mortgagee, with or with- 
out notice.’ 

In Kentucky, when estate real, personal or mixed, is held 
or covered by mortgage, deed of trust, or other incumbrance, all 
the right, title and interest, legal or equitable, which the mortga- 
gor or grantor has in said estate, may be levied upon and sold by 
execution, as other property. The purchaser takes it, subject to 
such incumbrance, and may pay off and discharge the incum- 
brance, and thereby perfect his title. Ifthe property is real estate, 
the mortgagor or grantor has the right to redeem the same within 
the year, but if the purchaser has paid off the incumbrance, he 
must repay and refund the amount properly paid in its discharge, 
within the same time. The purchaser, before he takes posses- 
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sion of goods, must give bond and security, that he will not within 
twelve months, sell or remove the property from the state, but 
that he will, during that time, have the property at all times forth- 
coming, unavoidable accidents excepted, to any order or decree 
of any court of competent jurisdiction.' 

A purchaser of an equity of redemption on execution takes 
such interest as the defendant had, i. e. the property, subject, not 
only to the first mortgage, but to all other subsisting incumbran- 
ces.2 The mortgager’s interest may be sold, notwithstanding he 
has made an executory contract of sale An execution on a 
judgment for the mortgage debt, cannot, in Kentucky, be levied 
on the equity of redemption in the mortgaged premises. The 
statute allows such remedy only to the general creditors.’ The 
same rule prevails, although the mortgage is not made to the 
creditor, but, to the surety, who is bound for the debt.® 

A sale under execution of land as the absolute property of the 
debtor, will pass any interest he has, as an equity of redemption. 
The sale of an equity of redemption passes nothing, if the mort- 
gage is in fact paid off.° 

It is doubtful whether the right of redemption within a year af- 
ter the sale of the equity of redemption of mortgaged premises 
may not be subject to sale under execution. Whatever may be 
the general rule, if the defendant surrender it to the sheriff, and 
the plaintiff, knowing all the circumstances, becomes purchaser, 
the court will not quash the sale at the instance of the plaintiff.’ 

A sale of mortgaged property, in the absence of any statutory 
provision, should be made on the same credit as sales on execu- 
tion.’ 

A sale of the equity of redemption by the sheriff, does not 
affect a prior mortgagee, without actual notice of the sale.° 

Mortgagees may surrender or release under seal, their interest 
in the land to the sheriff, to be levied on and soldvfor the debt of 
the mortgagor, and the sheriff may then make sale and convey- 
ance of the absolute estate. 

If the equity of redemption is levied on and sold, the mortga- 
gor has no interest but his right to redeem that equity, and if he 
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fails to do it, within a year, the purchaser’s title is indefeasible, 
without any foreclosure or decree.’ 

A debtor may sell his right to property, bound by execution or 
attachment, subject to the attachment.? 

Real estate, attached in chancery, may be levied upon and sold 
under execution. It may, notwithstanding such sale, be reached 
by decree of the chancellor.’ 

When a sheriff has made a levy, by virtue of a fiert facias 
upon slaves or lands of the defendant, the property may be re- 
lieved by payment of the debt, or damages and costs, or the de- 
fendant may replevy the judgment, where it is by law replevia- 
ble. The law upon the subject of replevying, and the force and 
effect of a replevy bond, has been stated in the chapter on sales 
of personal property, to which reference may be had. 

If the defendant or some person for him does not satisfy the 


judgment or replevy it, the sheriff must take the proper steps to 
have the property sold. 


IV. ADVERTISEMENT. 


A sale of land or slaves must be advertised at least at three 
public places in the county, where the sale is made, for ten days 
before the sale. The advertisement must state the nature of the 
property levied upon, and the time of sale. An advertisement 
posted up on the ninth, for a sale of land on the succeeding nine- 
teenth day of the month, is sufficient. One day, either that of 
posting up the notice, or that of making the sale, is to be exclu- 
ded, and the other included, in computing the ten days.’ 

If a sheriff fails to advertise according to law, or to give notice 
of the time and place of sale, he is responsible to the injured 
party ; but such a breach of duty does not render the sale void, 
unless it occurred through fraud, of which the purchaser is cogni- 
zant.® 

Where a sheriff delays beyond a reasonable time after the levy 
in advertising the property taken by him, he may, upon the motion 
of either the plaintiff or defendant, in the circuit court, be fined 
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by such court not less than five nor more than twenty dollars, 
with costs, to the use of the party making such motion, and he is 
moreover liable to the suit of the party aggrieved, for any and all 
damages sustained by reason of such failure or delay. Of an in- 
tended proceeding by motion, the officer must have at least three 
days notice. The court may, however, for good cause shown by 
either party, continue the motion as in other cases. If the party 
making the motion fails, he must pay the costs.' 


V. CONDUCT OF SALE, 


In Kentucky, a sale of Jand on execution must be had in the 
court yard of the county where the levy is made. The officer is 
not required to take slaves to the court house for the purpose of 
selling the same, unless requested so to do, in writing, by the de- 
fendant or defendants in execution, but the same may be sold at 
the defendant’s place of residence, or some convenient place in 
the neighborhood, at the pleasure of the officer holding the exe- 
cution.? 

By the act of December 17, 1792,3 the sale of lands was to be 
on the premises, if in a settled part of the country, or at such 
other place in the settled parts of the country, as the owner 
should, by writing under his hand delivered to the officer, direct ; 
but if the owner neglected or refused to point out some place 
within the settlement, the sheriff was to proceed to sell at the 
court house of the county wherein the land lay. Under this act, 
the sheriff might, if directed in writing, sell at any place in the 
county, or a marshal of the United States at any place within 
the state.* This act of 1792 was not repealed by the act of 1798.5 
But since the act of 1828, all sales of land are to be made in the 
court yard of the county where the levy is made. 

The sale of land or slaves must be made on the first day set 
apart by law for the sitting of the next ensuing circuit or county 
court in that county, in which the levy-is made. If sufficient time 
does not intervene after the levy to advertise for ten days, or for 
any cause, such advertisement is not made before the first day of 
the ensuing court, the sale must not be made, until the succeeding 
court day, unless both the plaintiff and defendant consent in wri- 
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ting, that a sale be made on the first court day after the levy.’ 
Sale can be made on no other day but the first day of court, unless 
by written consent of both plaintiff and defendant.’ It is not 
necessary, that twenty days should intervene between the levy 
and sale.’ 

No sale of real estate shall be commenced sooner in the day 
than eleven o’clock, A. M. nor later than three o’clock, P. M.‘ 

If a tract of land, after being seized, is stricken off into another 
county, it may still be sold by the officer who made the levy.* 

In general, the sheriff ought to sell property separately, and 
not in gross, where it is divisible or in parcels. If he does not, 
he is liable in damages. To this rule, however, the sale of a slave 
and her child is a proper exception. Real estate, also, should be 
offered entire, if, by reason of buildings or any other cause, it is 
not susceptible of division.” But if the defendant has several lots 
and is mortgagor of one, tenant in common of another, and ten- 
ant for life of a third, the officer should make a proper discrimina- 
tion, and sell them separately.’ 

A sale of parcels in gross does not make the sale void, though 
it may be quashed on motion, if the execution creditor is the pur- 
chaser.® Especially will the sale be sustained, if the land has 
been surrendered by the defendant to be sold in gross." 

The sheriff can only make sale of so many of the slaves, or so 
much of the land levied upon, as will pay and satisfy the execu- 
tion, officer’s commissions, etc.’ Where he sells more land than 
is necessary to satisfy the execution and costs, the sale is void, and 
will be quashed.’ Such a sale can be ratified by nothing short of 
a writing, valid within the statute of frauds." A mere arithmeti- 
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cal excess of a few cents does not vitiate the sale.' It must be 
shown that if the land had been put up for what was really due, 
a smaller quantity, by some substantial difference, would have 
been sold.? The sale is not void, if for no more than is called for 
in the execution or replevin bond, although it is for a sum greater 
than is really due on the judgment.* In Knight v. Applegate,’ a 
sale of land was held void, where the execution issued for the 
amount of the judgment, without noticing a credit which the 
plaintiff had entered thereon. But such was held not to be good 
cause for setting aside a sale of personal property.’ 

One sale may be made under several executions of land suffi- 
cient to satisfy all, even if some justify a sale on credit, and some 
not.® 

If a sale is set aside in equity, as being for more land than suf- 
ficed to pay the execution, it will be on the terms of paying the 
purchaser the purchase money and interest, and the value of the 
improvements, less the rents received and waste committed during 
the time the purchaser had possession.’ 

It is not absolutely required, in Kentucky, that the land sold on 
execution shall bring two-thirds or any other proportion of a val- 
uation thereof. The sale in Kentucky is thus conducted: The 
whole property is first offered for sale. If the whole is bid up to 
the amount of the execution or executions under which it is sold, 
and all costs, an effort is made to sell a smaller portion of it. The 
officer, for this purpose, designates on which end or side the pur- 
chaser shall have what he may buy, laid off to him; in making 
which designation, the officer is to be governed by the wishes of 
the defendant or his agent or attorney, if he attends the sale, and 
makes known his election or designates it in writing. Having 
made this designation, the officer must cry the property in such 
manner as to ascertain who will pay the debt and costs for 
the least number of acres or portion of the land off of such side 
or end, to be laid off in convenient form. If no smaller part can 
be sold, so as to bring the debt and costs, the whole must be sold; 
if a smaller part can be so sold, the bidder who will take the 
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smallest quantity off the end designated for the requisite sum of 
money, will become the purchaser. 

Where less than the whole tract will satisfy the execution as 
stated, the officer must forthwith after the sale cause the part so 
sold to be valued in the same manner as the original valuation of 
the whole was made, and he must return such valuation with the 
other facts necessary to explain the same, upon the execution or 
some paper appendant thereto, and make return thereof as in 
other cases.! 

When a less number of acres than the whole is sold for the 
amount of the execution, and the sheriff fails to designate off 
which end he sells, and fairly thus to ascertain who will pay the 
execution for the least number of acres, to be taken off as desig- 
nated, or to procure a valuation of the property so sold, the sale 
will be set aside in equity. A sale of the whole tract, as contain- 
ing one hundred and forty acres, more or less “ less one acre to 
be laid off on that side of the tract nearest to Goose creek” 
(Goose creek running diagonally through one of the lots), is not 
a sufficient designation of the end on which the tract sold was to 
be laid off.? 

A sale by an officer of one hundred and ninety acres out of a 
tract of six hundred, without designating how or where it is to be 
laid off, is void for uncertainty.’ 

The statute of Kentucky interdicts the sheriff, who sells, from 
bidding for or buying the land. A sale of lands on his bid is, 
therefore, void, although he bids as the agent of another.‘ 

This statute, approved December 17, 1792, provides that “no 
sheriff, under sheriff or other officer, shall buy or bid for any lands, 
tenements or hereditaments, which he or his principal or deputy 
shall expose to sale by virtue of any writ of fieri fucias ; and the 
property of any such thing, so bought by him or by any other to 
his use, shall not be thereby changed ; but the same be recovered by 
the former owners, or be made subject to the demands of any of 
his creditors, unless it shall, before suit brought for that purpose, 
have been sold with good faith and for valuable consideration, to 
one who had not notice that it had been bought in manner afore- 
sald « 
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Under this act, one deputy sheriff cannot buy land sold by his 
codeputy, and a purchaser from a deputy so buying, whose name 
appears as deputy upon the writ, is not a bona fide purchaser with- 
out notice.! 

The principle, that if land is struck off to the highest bidder, 
who fails to pay, and a resale is made for less than his bid, an ac- 
tion lies against him for the difference, has been recognized in 
Kentucky. But it has been held that such action only lies, where 
there is some memorandum in writing of the sale.? 


VI. RIGHT OF REDEMPTION. 


A sale of land under execution for less than two-thirds of its 
value, does not vest in Kentucky an indefeasible title. If the 
land levied upon, or such part thereof as is sold, does not bring 
two-thirds of its value, the defendant or defendants, his or their 
executors or administrators, have a right to redeem the same at 
any time within one year from the day of sale, by paying the 
purchaser or his assigns, the original purchase money, with in- 
terest thereon, after the rate of ten per centum per annum. 
Where a defendant redeems his land, he must take from the pur- 
chaser a receipt, which must be lodged with the clerk of the court, 
to be filed away with the process in the case. The defendant 
may tender payment of his purchase money and such interest, 
to the purchaser, or his agent or attorney, if either is in the coun- 
ty in which the land lies, or in which the judgment was rendered, 
and if he is known to the defendant, his administrators, heirs or 
assigns. Should the purchaser then refuse to receive the same, 
the defendant may, at any time within the year, go before the 
clerk of the court from which the process issued, and make affi- 
davit of such tender and refusal ; or he may make affidavit that, 
as he believes, the purchaser, or his agent or attorney, does not 
reside within the county where the land lies, or that from which 
the process issued. Having made affidavit to either of these 
facts, he may pay over said purchase money and interest to the 
clerk, for the use of the purchaser, and the clerk must give a re- 
ceipt for the money and file the affidavit. If the sheriff has 
conveyed the land so sold, and the same has been redeemed, as 
above set forth, the purchaser must, the purchase money and in- 
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terest having been paid within the year, reconvey the lands to 
the defendant by deed of quit claim.’ 

The right to redeem property sold by the acre exists, where the 
property contains a sufficiency of acres to make the purchase 
money less than two-thirds, although the officer has not estimated 
it at so many acres.’ 

The right to redeem in the case pointed out by the statute is a 
legal right, and carries with it the right on the part of the debtor 
to retain possession during the year.’ 

The right to redeem or keep possession does not exist at law, 
unless the sheriff causes a valuation to be made before the return 
of the process. The valuation cannot be made after the return. 
In case of negligence on the part of the officer, the right to re- 
deem must be asserted in equity.*| The time for redemption can- 
not be extended, by reason of lunacy, idiocy, infancy, or other dis- 
ability, although, in such case, a court of equity will be more as- 
tute to discover irregularities in sales.® . 


Vil. SALE BOND. 


In Kentucky, where property is seized under a fi. fa. which 
the defendant is entitled to replevy, according to the law as sta- 
ted in the chapter on sales of personal property, and the defend- 
ant fails to replevy the same, the officer may proceed to make the 
sale, but the sale is not for cash. The sale thus made is upon a 
credit of three months. To secure the proceeds of the sale of 
property liable to be replevied, the officer must take bond and ap- 
proved good security of the purchaser, for the payment of the 
purchase money, which may be to the following effect: “TI, A. 
B., principal, and I, C. D., as security, do bind ourselves to pay 
to E. F., within three months after the date hereof, the sum of. 
dollars cents, with interest thereon from this date, being the 
purchase money for one horse sold for dollars cents 
(here set out the several items of the property purchased by him, 
with the price of each), which was this day sold by.G. H., sheriff 
of county, in satisfaction of an execution which issued from 
the office of the clerk of the circuit court on the day of 
, in favor of the said HK. F., against M. O., for the sum of 
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$ debt or damages, with interest and costs. Given under 
our hands this day of .” This bond must be signed by 
the purchaser and his security or securities, and attested by the 
officer, and by him be returned to that office from whence the ex- 
ecution issued, with the execution. This bond has in all respects 
the force of a judgment. After the time limited therein for the 
payment of the money has expired, execution may issue thereon, 
as upon other judgments, at the request of the plaintiff or his at- 
torney, upon which the clerk must indorse “that no security of 
any kind is to be taken,” and the officer accordingly must take 
no security thereon.' 

If, upon such a sale, the property commands more than the ~ 
amount of the execution, and all costs, the officer must take a 
bond for the excess, payable to the defendant owner, similar to 
the bond taken to the plaintiff. This also has the force of a judg 
ment, and like execution may issue as upon the bond to the 
plaintiff.’ 

The purchaser of land at sheriff’s sale may transfer his right to 
another person, and become security for such person in the sale 
bond.? The purchaser cannot object that the sale was made on 
credit, or that the sale bond is consequently void. Nor cana 
plaintiff, who bid by his agent at the sale.’ 

If asale bond is for too much, it will not be quashed, but the 
excess will be credited.® 

A sale bond will be quashed where there is no judgment, or 
where the execution is essentially variant from the judgment.’ 
But a sale bond will not be quashed at the instance of any but 
the execution plaintiff, when it is a joint bond, payable to several 
creditors, unconnected by judgment or in interest.2 The obligor 
in a sale bond cones quash it, because the surety did not sign it; 
the creditor may.® A sale bond, given for land which sold for 
more than sufficient to pay the execution, may be avoided on mo- 
tion, or by bill in equity. If the purchaser pays it, he can recover 
only nominal damages upon the sheriff’s bond.!° 
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A quashal of a return that sale has been made and sale bond 
taken, does not operate as a quashal of the sale or the sale bond.' 

A sale bond should not be quashed, without quashing the sale. 
No suit can be maintained on a sale bond, which is quashed.?, A 
sale bond, though void as a statutory, may be good as a common 
law bond, and for that reason, in some cases, should not be 
quashed.’ 

If the sale is set aside, the sale bond becomes invalid.‘ 

If the property was sold on execution by the interference or ex- 
press order of the creditor, and it belonged to a stranger, the sale 
bond may be enjoined.6 The mere fact that land sold does not 
belong to the defendant, is no cause for quashing the sale or sale 
bond on motion.® A clear case must be made of title in another 
to the property sold; otherwise equity will not grant relief against 
a sale bond.’ 

In all cases, where the judgment cannot be replevied, the sale 
of property on the execution is for the best price that can be had, 
for ready money, or for bank notes, if the execution is indorsed to 
receive bank notes. 

In such case, if the property commands more than the amount 
of the execution, including all costs, the officer must forthwith, 
upon demand made, pay over to the defendant owner of such pro- 
perty, the excess for which it was so sold. 


Vil. APPRAISEMENT. 


When land is offered for sale, the plaintiff and defendant, or 
his or their agent or attorney, may each name one disinterested 
person, a housekeeper of that county in which the land or the 
greater part thereof lies, who is nowise related to either party, to 
act as appraiser of such property. On the failure of either party 
to make such nomination, or if the person or persons, so appoint- 
ed, fail to appear, the sheriff may substitute one other person or 
two, as the case may be, with the above qualifications. The 


(1) Schobee v. Dedman, 2 Lit. R. 116. (5) Brummel v. Hurt, 3 J.J. Marsh. 709; 
(2) Fant v. Wilson, 3 Monr. 342; Cooper v. Wolford v. Phelps, 2 J. J. Marsh. 31. 
Hatter, 1 J. J. Marsh. 357; Gilchrist v- (6) Weisiger v. McClure, 5 J. J. Marsh- 


Catlett, 2 ib. 43. 292; See De Wolf v. Mallett, 3 Dana R- 
(3) Ib.; Brown y. Miller, 3 J. J. Marsh, 219. 

435. (7) Thompson v. Harlan, 1 Dana, 190, 
(4) Wilson y. Percival, 1 Dana, 419. (8) Act of 1828, Sect. 18, 1 Moreh. and 
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sheriff or other officer must administer to the appraisers an oath, 
that they will well and truly estimate the value of such land in 
gold or silver, without favor, affection, or partiality toward either 
party. Thereupon the appraisers must proceed to estimate the 
value agreeably to this oath, and report the same to the sheriff or 
other officer. If they do not agree within a convenient time, the 
officer must act as umpire, and fix the value of the land himself. 
In either case he must indorse the value of the land on the pro- 
cess under which the sale is made.! 

The act, requiring an appraisement of lands, with a view to 
their being redeemed, does not apply to sales by commissioners 
under decrees and orders of courts of chancery, but only to those 
officers who by law are authorized to levy executions and make 
sales of land, in virtue of their offices.2 The valuation need not 
be made, even by the latter, before the sale.2 Under the act of 
1821, not now in force, land offered for sale, which did not bring 
three-fourths of the valuation, was released from the levy.‘ 


IX. DEED OF LANDS. 


In Kentucky, under the law of Feb. 12, 1798, [sect. 2.]* it was 
provided that in all sales of lands by virtue of an execution, the 
sheriff or other officers shall convey the same to the purchaser, by 
deed in writing, indented, sealed, and recorded as the law directs 
for other conveyances of land. The deed must recite the execu- 
tion, purchase, and consideration, and is effectual for passing to 
the purchaser all the estate and interest which the debtor had, 
and might lawfully part with, in the lands. 

The execution need not be recited word for word. A reference 
to, and description of, the execution, reciting the material parts, 
as its date, return, sum, parties, or the like, are sufficient. An 
omission of the names of part of the defendants, in the recital of 
the execution, is not ‘material, where the deed shows that the in- 
terest of all the defendants was sold, and the sheriff conveyed the 
whole interest of all the defendants by the description of the heirs 
of R. 1.6 A mistake in the amount of costs as recited, and in in- 
serting “debt” instead of “damages” is immaterial.’ A mistake 


(1) Act of 1828, Sect, 27, 1 Moreh. and (5) 4 Litt. 531. 


Brs. Dig. 649, 650. (6) McGuire v. Kouns, 7 Mon. 386. 
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in the statement of the quantity of land sold, may be cured by 
evidence establishing the identity of the land,’ but a variance in 
the watercourse, the land being sold as lying on one stream, and 
deeded as lying on another, cannot be corrected.? 

One, whose land has been regularly sold by execution, has no 
such interest in the regularity of the conveyance of it by the ofli- 
cer, as will authorize him to move to quash a deed therefor.* 

The highest bidder for land sold by a sheriff under ft. fa., may 
transfer his purchase, and a deed from the sheriff to such trans- 
feree is valid.4 The sheriff may make the deed and pass the title 
to the actual purchaser, or to himself and another secretly associa- 
ted with him in the purchase, or to any person to whom the high- 
est bidder may have sold, or who may have been substituted by 
mutual consent, as the purchaser.® 

A deputy sheriff or a coroner may convey land sold by him on 
execution. The deed need not be signed “ C. D. sheriff, by A. B. 
deputy,” but may be signed “A. B. deputy for C. D. sheriff.’ 

Under the act of 1792, and down to the passage of the act of 
1809, there was no provision for the successor in the office of 
sheriff proceeding to complete the execution of a fieri facias levied 
on lands, which were not sold by his predecessor. As late as 1809, 
the sheriff who made a sale of land, could execute a deed of convey- 
ance for the land sold, after his term of office expired.’ And since 
the act, of 1809 was passed, a conveyance of land, sold by a dep- 
uty sheriff, may be made by him, after he ceases to be deputy and 
becomes high sheriff. His deed is valid, although in the body 
thereof he describe himself as sheriff.® 

The act of February 11, 1809,° provided that the several sheriffs 
in the commonwealth of Kentucky, who then were or might there- 
after come into office, should be and were authorized and required 
to make conveyances to the purchaser or purchasers of lands sold 
under the revenue laws, or land sold under any execution, on the 
purchaser producing the certificate or the receipt of the former 
sheriff of the actual purchase, and the payment of the full amount 
of money arising from said sale, as also a correct plot of said land, 


(1) Hood vy. Mathers, 2 A. K. Marsh. 556. Reardon v. Searcy’s heirs, 2 Bibb, 202. 
(2) Currie v. Fowler, 5 J. J. Marsh. 152. (7) Allen v. Trimble, 4 Bibb R. 22; Trim- 


(3) Jamison v. Tudor, 3B. Mon. R. 355. ble v. Breckenridge, 4 Bibb R. 479; 
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made out by some surveyor lawfully authorized to make the same. 
Such conveyance, when made, is declared to be as good and valid 
in law; to all intents and purposes, as it would have been if made 
by the sheriff who made the sale. 

A sheriff, when requested to convey lands sold by his predeces- 
sor, should require the production of the above certificate or re- 
ceipt and plot. A deed executed by a successor in office, without 
such a receipt or certificate, will not pass the title! If, however, 
the successor had himself sold the land as deputy sheriff, he need 
not demand these, but may rely upon his own return as deputy, 
showing the fact of the purchase and the payment of the money, 
and referring, for the boundaries of the land sold, to a deed on re- 
cord.’ 

By act of March 1, 1847,° the several sheriffs of the common- 
wealth of Kentucky are authorized and required to make con- 
veyances to the purchaser or purchasers of lands sold under any 
execution, when the sheriff or coroner who sold the same shall 
have died or removed out of the county, and such conveyance is 
declared to all intents valid. 


X. DELIVERY OF POSSESSION. 


In partition and mortgage proceedings, the court will compel 
the delivery of possession as between the parties to the suit and 
those who have come into possession under them, pending the 
litigation.’ 

But the sheriff cannot, without the consent of the former owner, 
deliver possession of land sold on execution, nor can the court, 
on motion. The purchaser can obtain possession by an eject- 
ment.’ Nor can the sheriff transfer title to a third person before 
-sale, or, by virtue of the execution and levy only, evict the defen- 
dant in the execution. The assent of the defendant in execution 
to the delivery of possession may be inferred from his actions, as 
well as his words—from his making no objections when he knew 
possession was about to be delivered, etc.’ 


(1) Trimble v. Breckenridge, 4 Bibb R. (5) Woolfolk v. Overton, 3 A. K. Marsh. 
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But under a bill to set aside a fraudulent deed,and for a sale of 
land, the complainant acquires a lien overreaching a subsequent 
sale on execution against the defendant, and the purchaser under 
the execution will be compelled, upon petition, to surrender the 
possession.! 

In an action of ejectment against the debtor, proof of his pos- 
session before and at the time of the levy and sale, is sufficient 
prima facie evidence of title to authorize a recovery on the sheriff’s 
deed. But where the sale has been made without the assent of 
the debtor, he may defeat the action by showing that he had an 
equitable title only.? If the debtor has requested and directed 
the sheriff to levy upon the land and sell it in satisfaction, he is 
estopped from showing that he had not a title liable to levy and 
sale.’ 

The purchaser of an equity of redemption under execution 
against the mortgagor, is entitled to possession, as against the 
mortgagor, and may maintain ejectment, after the time for re- 
demption has passed.‘ 

An order of restitution may be granted to put parties in statu 
quo, when possession has been taken under a process void, or 
voiadble, by a manifest abuse of a regular process. But it should 
never be granted where it depends on facts “in pais” which are 
doubtful and controverted.’ 

A court of chancery will not interfere to give a purchaser under 
a judgment possession and mesne profits.® 


XI. TITLE ACQUIRED BY PURCHASER. 


A levy, sale, and conveyance of land on execution relate back 
to the delivery of the execution to the officer, so as to overreach 
any conveyance made by the debtor after the execution came to. 
the officer’s hands, though made to the holder of a prior equity.’ | 

But this is only true, where the execution is promptly followed 
up, and not where a levy is kept secret for nearly three years. 
In the latter case, the sale will not overreach a bona fide purchase 


(1) Scott v, Coleman, 5 Mon. 73, (5) Norton v. Sanders, 3 J.J. Marsh, 5. 
(2) Major v. Deer, 4 J. J. Marsh.585; Mil-. (6) Pell v. Lander, 8B. Mon. 558. 
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from the execution debtor, made while the levy is kept secret and 
not acted upon.! 

Wheve one execution in the hands of a sheriff overreaches a 
lease of the debtor’s property, all other executions received by 
him before the sale, are let in, and the lease is inoperative as to 
all so received? 

A purchaser under execution is not affected by notice before 
his purchase of a mortgage, or a deed which, not being recorded, 
is void as to creditors? In Campbell v. Moseby,t Chinn v. Butler, 
and Morton v. Roberts,’ it is held that if the execution purchaser 
have notice before his purchase of a valid equity against the de- 
fendant, his title subsequently acquired is held in equity subject 
to the claim of the prior incumbrancer. In Halley vy. Oldham,’ \it 
was decided that if the creditor has no notice at the time of sale 
of a prior equity against the defendant, and no notice until after 
he has paid the purchase money or executed a sale bond, notice 
subsequent thereto will not affect his title. 

A purchaser under execution will hold the land against the 
vendee by parol of the defendant in execution... The right of a 
cestuique trust who holds under a deed of trust executed before 
the levy of an execution against the grantor, cannot be affected 
by the execution.’ A deed, recorded within the time prescribed by 
law, has relation to its date, and overreaches an execution deliv- 
ered to the sheriff after its date and before its record.'® 

In making out title to land sold under execution, the sheriff’s 
deed is not alone sufficient, nor the execution; the judgment must 
be produced on which the execution issued." If the execution 
defendants are claimed to have been heirs of patentees, the death 
of the patentees and heirship of defendants must be proved.” 


XU. WHAT VITIATES THE TITLE. 


In Kentucky, as elsewhere, it is a principle, that the highest 
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sanction should be given to judicial sales.' If the sheriff exceeds 
his authority, the sale is void ; but not, if he does not strictly pur- 
sue his authority, or only commits irregularities.?, Mere irregu- 
larity is not sufficient ground to set aside a sale made under exe- 
cution, where such irregularity has taken place without the con- 
currence or participation of the purchaser.’ Different rules are 
applied, in Kentucky, to a sale by a commissioner of the court of 
chancery. He is under the supervision of the chancellor, and his 
sale is not complete, until sanctioned by the court.‘ 

It is provided by law in Kentucky, that all sales by color of any 
execution, had or made by covin, fraud, or collusion, between the 
sheriff or other officer and plaintiff, or between defendant and of- 
ficer, or between purchaser and such officer, may be set aside by 
motion to the court having jurisdiction thereof, to be commenced 
within one year, of which notice must be given.® 

Motions to set aside sales for other causes, may be commenced 
at a later period.® 

Inadequacy of price in a sheriff’s sale is not per se evidence of 
fraud.’ But if it is added to circumstances showing that the sale 
was conducted with secresy, so that the purchaser might obtain a 
bargain, the court will set aside the sale on motion.? Any con- 
trivance with that view avoids the sale.® If a plaintiff in execu- 
tion prevents others from bidding, by promising to sell them parts 
of the land, the sale will be set aside on motion.'® 

One who purchases slaves under an execution, for the use of 
the defendant, or fraudulently pulls down the advertisements, is 
trustee thereof, and accountable for their hire, being reimbursed 
his money paid and interest." 

A sale under execution of a slave, conveyed fr ances as to 
creditors, after a judgment has been satisfied,is void.2 A sale 
on execution will be set aside in chancery, where the purchaser 
had made a conveyance of land (of which he was trustee for the 
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defendant) to the defendant, without his knowledge, and immedi- 
ately levied thereon.’ 

An omission of the sheriff to return, as he should, a description 
of the land sold, to whom sold, and of his steps in the sale, or his 
omission to procure the part sold to be valued after the sale, do 
not render the sale void, though he is liable to the oes for any 
injury by reason of his delinquency.? 

A purchaser under an execution, which has been paid, acquires 
a good title, if he is ignorant of the fact that it has been satisfied? 

Possession remaining with the defendant in execution, after 
sale under execution, does not per se render the sale fraudulent. 
It may be a badge of actual fraud.‘ 

Courts of equity have jurisdiction to set aside sheriff’s sales of 
land on fiert facias.’ Fraud in the sale is good ground in equity 
for setting it aside.® 

’ Bills in equity for this purpose are not, as motions, limited to 
one year. In such cases the proceedings at law are treated as 
valid, and the complainant will generally be compelled to restore 
the purchase money. The fact that the purchaser was attorney 
for the plaintiff, used efforts to hurry and conceal the sale, and 
bought at a bargain, etc., have been held sufficient to set aside the 
sale.’ A purchaser at a sheriff’s sale, who, by any fraudulent man- 
agement, prevents bidders attending the sale, will not be permit- 
ted to hold the land in equity. Thus, if he promises to purchase 
for another, who intends to be present, and instead of doing so, 
purchases for himself, the sale will be set aside at the instance of 
the defendant in execution.2 A sale on execution, to be valid 
against creditors, must be bona jide. If there is any secret ar- 
rangement to divert the property to the benefit of the defendant, 
and delay other creditors, the sale will be set aside.2 Where the 
land sold for less than two-thirds of its value, and competition 
was checked, by the debtor’s assertion that the purchase was to be 
for his (the debtor’s) benefit, a decree was made, at the instance 
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of a prior creditor, to resell the property to pay such creditor’s de- 
mand, after reimbursing the purchase money.! When a sale is 
set aside, an account of rents, profits, and improvements will be 
taken.? 


XIII. LIABILITY FOR FAILURE OF TITLE. 


2 
It is the duty of a sheriff to state the nature of the interest 


which he offers for sale, and to ascertain the state of the defend- 
ant’s title, and make known every defect of title, to the property 
sold’ If a sheriff, without mistake or ignorance, sell land, which 
he had no authority to sell, and fail to state the facts in his know- 
ledge concerning the sale, he and his sureties are liable on his 
bond to any purchaser, who is thus deceived, to the extent of his 
injury.‘ 

If the sheriff has, without the direction or knowledge of the 
creditor, seized and sold the property of a third person, and that 
property has been recovered from the purchaser by the real own- 
er, the sheriff is liable to the purchaser. The purchaser, who 
has sold to another, from whom the property is recovered, may 
sue the sheriff, before satisfying his vendee.® 

Indebitatus assumpsit lies to recover back from the plaintiff in 
execution money advanced in the purchase of property on exe- 
cution, which he had been instrumental in causing to be levied on 
and sold, and which belonged to another.’ So also the purcha- 
ser may maintain his action against a defendant who has directed 
the levy, and been instrumental in the sale. It is doubtful whether 
the action would not lie against the defendant, whose debt 
has been thus paid, without such interference. The proceeding 
against the defendant should probably be in equity, where he has 
not been instrumental in causing the property to be sold.® 

If an execution against one man is levied on property of another, 
which is sold, and the proceeds of sale are paid to the plain- 
tiff, the owner may waive the trespass, and recover of the plain- 
tiff, in assumpsit or by bill in chancery, the money received by the 
plaintiff.”° 
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(2) Searcy v, Reardon, 1 A, K. Marsh.1, (6) Head vy. McDonald, 7 Mon. 203. 

(3) McGhee y. Ellis, 4 Litt. R. 244; Wol- (7) Sanders v. Hamilton, 3 Dana, 552. 
ford y. Phelps, 2 J.J. Marsh. 31; Com’th (8) Hackley v. Swigert, 5 B. Mon. R. 86; 
v. Dickinson, 5 B. Mon. R. 506. McGhee v. Ellis, 4 Litt. R. 244. 

(4) Com’th v. Dickinson, 5 B. Mon. R. (9) McGhee v. Ellis, 4 Litt. R. 244. 

506. (10) Hagan y. Tobin, 5 Dana, R. 266. 


LIABILITY FOR FAILURE OF TITLE. 3838 


If an execution against one person is satisfied by the sale of 
property to which he had no title, and which is recovered from 
the purehaser by the true owner, the execution creditor has a 
right, in chancery, to be relieved from the consequences of the 
sale, and to a decree against the defendant in execution for the 
amount of his judgment ;' or, if the execution defendant eject 
the creditor, who was himself the purchaser, to subject the land 
for the sum paid by him in its purchase.’ 

A defendant in execution, who is merely silent and passive at 
the sale, is not responsible for not disclosing diseases of his slaves 
or other defect in his property exposed to sale.’ 


(1) Price v. Boyd, 1 Dana, 435; Jones v. (2) Shepherd vy. McIntire, 5 Dana, 576. 
Henry, 3 Litt. Rep. 428; White v. White, (3) Hart v. Hampton, 7 Mon. 381. 
7 J. J. Marsh. 


384 COMMENCEMENT OF LIEN IN OHIO. 


CHAPTER XIX. 
LIEN ON LANDS. 


SECTION I. COMMENCEMENT OF LIEN IN OHIO. 
Il. DURATION OF LIEN IN OHIO. 
Ul. LIEN IN INDIANA. 
IV. LIEN IN KENTUCKY. 


I. COMMENCEMENT OF LIEN IN OHIO. 


A comprenension of the nature and extent of liens on land, is 
often required by a sheriff, to enable him to levy upon the proper 
land. 

The lien of a judgment or decree is dependent entirely upon 
statutory provisions.’ . 

A judgment or decree rendered in due course of legal proceed- 
ings is a lien upon the lands and tenements of the debtor, against 
whom it is entered, from the first day of the term at which the 
judgment or decree is rendered, so far as those lands and tene- 
ments lie within the county where the judgment or decree is en- 
tered.?. The judgment, which operates as a lien, is a final judg- 
ment, not a judgment interlocutory merely,’ nor a judgment which 
is void.t| The decree, which operates as-a lien, is a decree for 
the payment of money generally. Thus a decree for the amount 
due upon a mortgage, creates no lien upon other than the mort- 
gaged premises.© A decree for alimony, payable in instalments, 
operates as a lien only where it is made a charge by the court upon 
real estate ; whether a decree for a gross sum as alimony ope- 
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rates as a lien, unless it is thus charged, may be doubted.'. The 
lien of a decree is not vacated by an appeal.’ 

All lands lying without the county, are bound only fiona the 
time they are seized in execution.’ 

A lien is not lost by the organization, after the lien attaches, of 
a new county, which includes the incumbered land within its lim- 
its. Judgments of the circuit court of the United States for the 
district of Ohio, are liens upon the defendant’s lands throughout 
the state of Ohio,’ as were the judgments of the general courts 
of the Northwestern Territory liens upon all the defendant’s lands 
within the territory.® 

Judgments confessed, between February 24, 1820, and July 4, 
1826, operated as liens from the first day of the term at which 
they were entered.’ From 1802 to 1820, and since July 4, 1846, 
they have only had, and now have, a lien upon lands from the day 
they are entered. 

‘Prior to 1846, an execution awarded from the court of common 
pleas, in a proceeding by scire facias on a judgment of a justice 
of the peace, operated as a lien on lands only from the time of the 
levy thereupon,’? but since July 4, 1846, a general execution is- 
sues in such case, and the award of execution operates as a lien 
from the time of the award.'° 

A recognizance does not operate as a lien, until judgment is 
obtained thereon as in other cases." 

A lien is given by act of March 11, 1848, upon a house, mill, 
manufactory, or other building or appurtenance, which is erected 
or repaired, and the lot of land upon which the same stands, to 
any person who performs labor, or furnishes materials or ma- 
chinery in the erection or repair, by virtue of a contract or agree- 
ment with the owner of the building. To secure this, the party 
must file, within four months after the time of performing his 
labor and skill, or furnishing his materials and machinery, his ac- 
count, sworn to, in the recorder’s office of the county, in which the 
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labor, etc., was furnished, and with it, a copy of the written con- 
tract, if any there be. The lien continues for two years after the 
commencement of his labor or the furnishing his materials ; and 
when a suit is commenced within the two years, then until such 
suit is finally determined and satisfied.'! A judgment for the 
amount of a mechanic’s account properly filed under this law, has 
a lien, dating from the comencement of the labor, or the furnish- 
ing the materials. 

An attachment is a lien from the date of the seizure of the land 
under it. 

A general lien by judgment does not per se constitute a proper- 
ty or right in the land itself. It confers a right to levy to the ex- 
clusion of other adverse interests, subsequent to the judgment, 
and the title under the levy relates back to the lien of the judg- 
ment. But, subject to this, the debtor has full power to sell or 
otherwise dispose of his land, and it may be levied on by any 
other judgment creditor.?, This levy may be made, subject to the 
lien of a prior judgment; the land may be sold, subject to such 
prior lien, and if it is afterward discharged, the purchaser holds 
the estate, free from that lien.’ 

The lands, upon which the lien attaches, are those to which the 
defendant holds the legal title, at the time from which the lien 
dates. Thus, if he afterward acquires lands, they are bound only 
from the date of the levy thereupon.‘ Or if he has before con- 
veyed lands by a deed duly executed and recorded, no lien attaches 
upon such land. It must, however, have been conveyed by a 
deed, signed, sealed, attested by two witnesses, acknowledged 
and recorded within six months ; otherwise, the lien attaches at 
law.’ A court of chancery, however, will consider as paramount 
to the judgment lien, the lien of a vendor for purchase money,® 
or the rights of a prior bona fide purchaser, whether the latter 
holds a defective conveyance,’ a contract in writing,’ or only a 
paro! contract, under which possession has been taken, and which 
the defendant has completed, after the rendition of the judgment, 
by executing a valid deed.® But an original liability as security 
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cannot be so connected with a subsequent conveyance to secure, 
as to overreach an intervening judgment.’ 

A mortgage, made by a defendant, does not exempt the mort- 
gaged premises from the lien of judgments. But this lien is sub- 
ject and junior to the rights of a mortgage, duly executed and de- 
livered for record, before it attaches. And in determining the 
priority, fractions of a day are regarded; a mortgage, handed to 
the recorder for record on the first day of the term of a court, 
but before the court actually convenes, prevails against the lien 
of a judgment recovered in the court at that term.’ It is abso- 
lutely essential to the priority of the mortgage, that it should be 
delivered,* that it should be signed, sealed, attested by two wit- 
nesses, and acknowledged,‘ and that it should be delivered to the 
recorder for record, but not that it should be actually recorded 
before the time from which the judgment lien dates.5 Prior to 1831, 
no distinction was made in the statutes, as to the time of record- 
ing a deed or a mortgage. Under the act of 1831, it was doubted, 
whether a mortgage took effect from its record or its delivery 
for record,® but this doubt was settled by the act of March 16, 
1838,’ declaring that it took effect from its delivery for record to 
the recorder of the proper county. Another change, also, has 
been produced by the difference of phraseology in the statute of 
1831, as to deeds and mortgages. Formerly, courts of chancery 
postponed judgment liens to mortgages defectively executed.* 
But it has been held that under the statute of 1831, a mortgage, 
not executed with all the legal formalities, or not delivered in 
time for record, can only be enforced, in equity, against the mort- 
gagor.® Even if the mortgage is duly executed and recorded, it 
seems that it has a priority only to the extent of advances made 
or liabilities incurred under it by the mortgagee, at the time the 
judgment lien attaches.'® 

As already stated, the sale of mortgaged premises on execution 
at law is attended with great embarrassment to the purchaser. 
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But a sheriff is obliged to levy upon them, unless where the mort- 
gages are sufficient to exhaust the property. In the latter case, 
he is excused from levying, and, if the defendant has no other 
property, may return the execution “no goods or lands.” And 
even after a levy, the judgment creditor may, in such a case, 
abandon his levy, although he may thereby affect purchasers 
from the defendant.' 


Il. DURATION OF LIEN IN OHIO. 


The time of commencement of a lien will be apparent from the 
foregoing statement; it is suspended, lost or modified, under sev- 
eral statutory provisions. The first of these to be noticed is that, 
first introduced by the act of Feb. 16, 1810, by which, if execu- 
tion is not sued out within five years from the date of a judgment, 
or if five years intervenes between the date of the last execution 
thereon, and the time of suing out another execution, it becomes 
dormant, and ceases to.be a lien on the estate of the judgment 
debtor.? So far as the judgment debtor is concerned, this cessa- 
tion is temporary, and the lien is revived, when the judgment is 
revived, as it may be, by scive facias* But it is otherwise as to 
third persons; the revival of a judgment, once dormant, does not 
revive its lien upon property conveyed by the defendant,’ or give 
it precedence over a mortgage made by him,’ whether the convey- 
ance or mortgage was made before or after the judgment be- 
came dormant. If a sale is made under a judgment, which sale 
is set aside five years afterward, the judgment nevertheless loses 
its lien as against subsequent judgments. A writ of error sued 
in the meanwhile, on which no bond was given, does not affect the 
case. But if the issuing of an execution is prevented for five 
years by writ of error and bond given, or by injunction, the judg- 
ment does not lose its lien.® 

The other provisions, which control the duration of liens, are 
applicable to conflicting judgments. The act of 1802 provided 
that the purchaser of land sold on execution should hold it, free 
of all other judgments and recognizances, on or by virtue of 
which execution had not been taken out and levied on the land 
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purchased. This provision was in force until the act of February 
24, 1820,' as to subsequent judgments, limited the exemption of 
the purchased land to non-liability upon any judgment rendered 
more than one year before the judgment upon which the sale was 
made, upon which execution had not been levied before the time 
of sale. The act of February 1, 1822, was the first statute which 
required a plaintiff to sue out execution within a specified time 
after judgment. It required as to then future judgments, that 
executions should be issued and levied within a year from the first 
day of the term, at which judgment should be rendered, or of the 
term of the court of common pleas, to which a mandate was di- 
rected from the supreme court; otherwise they lost their lien as 
to other bona fide judgment creditors, unless the delay was occa- 
sioned by appeal, writ of error, injunction, or by a vacancy in the 
office of sheriff and coroner, or the inability of such officer, when 
execution was to be issued within one year after such disability 
was removed. As to past judgments, the same rule applied, ex- 
cept that the one year dated from the passage of the act. By the 
act of February 4, 1824, and the act of 1831, now in force, 
the provision of the act of 1822, as to future judgments, was 
extended to both past and future judgments, requiring, as 
against other judgment creditors, an execution and levy within a 
year from the rendition of a judgment, or the first day of a term, 
to which a mandate is directed, except where the causes of delay 
above set forth exist.2 Although the act of 1824 operated upon 
subsisting liens, it has been held not to be unconstitutional. Since 
its passage, in the absence of the statutory excuses, a senior 
judgment, on which no levy is made within a year from its rendi- 
tion, is postponed to a junior judgment, on which a levy is made 
within a year from the rendition of the latter,’ unless a levy is 
made on the senior judgment, before the rendition of the junior 
judgment.* The precedence of purchasers under different judg- 
ments depends upon the lien of the respective judgments, al- 
though one sale may have been made at a time when the sale under 
another judgment has been set aside by an order of the court of 
common pleas, subsequently reversed by the supreme court.’ The 
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levy within a year must be upon the land, to which the lien is 
claimed. A levy on other land does not suffice,’ nor a levy with- 
in a year, if set aside, and if there is no other levy, until the year 
has expired.? The lien is not preserved, although the defendant, 
who owned the land is a surety, and execution against him is 
delayed by order of court under a statute authorizing such order. 

The lien of a senior judgment, not levied within a year, is not 
defeated by a decree of foreclosure on a junior mortgage, order- 
ing a sale, and by a sale and confirmation within a year from the 
rendition of the decree. The senior judgment creditor, after levy- 
ing, may file a bill to clear away the cloud cast upon the title by 
the sale under the decree, and to subject the land again to sale, or 
he may charge the fund arising from such sale, in satisfaction of 
his judgment.‘ 

Where a question arose as to the conflicting liens of a senior 
judgment, not levied within a year from its rendition, a junior 
mortgage, and a still later judgment, levied within a year from 
its rendition, it has been decided that the elder judgment must first 
be satisfied out of the land, then the intervening mortgage, and 
lastly the junior judgment. The intervening mortgage has thus 
the effect of reversing the order of precedence as between the two 
judgments.’ 

The principle of tacking liens is not recognized in Ohio.° 

Another statutory enactment, which has been in force since 
1802, provides a rule of precedence as between different execu- 
tions. By this, when two or more writs of execution against the 
same debtor are sued out during the term in which judgment was 
rendered, or within ten days thereafter, and when two or more 
against the same debtor are delivered to the officer on the same 
day, no preference is given to either of such writs; but if a suffi- 
cient sum of money is not made to satisfy all, the amount made 
is to be distributed to the several creditors, in proportion to the 
amount of their respective demands; in all other cases, the writ 
of execution first delivered to the officer must be first satisfied. 
To the section on this subject of the act of 1831, now in force, a 
proviso is appended, that the above provision shall not affect any 
preferable lien, which one or more of the judgments, on which 
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such execution issued, may have on the lands of the judgment 
debtor.’ The priority of judgments, on which executions are 
issued, is regulated by the provisions before stated, and is not 
affected by the above enactment ;? thus, a judgment recovered in 
the ordinary course of judicial proceeding has precedence of a 
judgment confessed during the same term, after the first day 
thereof, although execution on the latter is first taken out and de- 
livered to the sheriff? This enactment is intended for cases, 
where two or more judgment creditors have no priority of lien in 
consequence of their judgments, as First, when the land is in the 
same county, but the judgments are recovered at the same term ; 
Second, where the contest is as to goods and chattels, or lands out 
of the county where the judgment has been rendered; or Third, 
where one or more of the judgments has lost its lien as to the 
others, by not being levied within a year from its rendition.* Ina 
conflict between executions on several judgments, each not levied 
within a year after its rendition, the execution first delivered to 
the sheriff has a preference,’ and a pro rata distribution of the 
money made will take place among all the executions delivered 
to the sheriff on the same day.’ But it has been decided, that all 
judgments rendered at the same term of a court, in the due 
course of legal proceedings, continue for one year from their ren- 
dition to be of equal lien upon Jands within the county in which 
the court sits, and that no preference is gained by a levy upon 
any one of them within the term, or ten days thereafter, over 
another, not levied for six months after the term.’ 

The 16th section of the act of February, 1822, provided for pre- 
vious judgments, and that, under certain circumstances, the levies 
made thereon might be set aside, or if not, that the judgment 
should not operate on any land, but that levied on. This section 
did not interfere with prior liens; it merely prevented one credi- 
tor from keeping the whole estate of the judgment debtor locked 
up from other judgment creditors. In Bk. U. S. v. Shultz, the 
supreme court were equally divided in opinion upon the question, 
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whether under this section, the omission to set aside a levy took 
away the lien as well against subsequent purchasers as judgment 
creditors. In the later case of Norton v. Beaver, the court held 
that this section was for the benefit of judgment creditors, and 
did not. take away the lien upon other lands, as against purchas- 
ers. This section is not now in force. 

The act of February 22, 1808,? for the first time provided that 
a defendant should “have the privilege of setting apart to the 
inquest, at the time of the appraisement, such part of his real 
estate (if the whole is not necessary ), as he may choose: provided 
the same be sufficient to discharge the amount of execution, or 
executions, and costs, as the said real estate is appraised.” This 
section was incorporated, in the acts of 1810, 1816, 1820, giving the 
party the right to set apart to the officer or the inquest such part 
of his estate as was sufficient, and as near the value as might be, 
to satisfy the execution, as he might choose. In the act of 1822, 
this section is repealed, and in its ninth section is inserted a pro- 
vision, contained in section 12th of the act of 1831, and still in 
force, that if upon the return of the appraisement, “it shall ap- 
pear by the inquisition that two-thirds of the appraised value of 
the lands and tenements, so levied upon, is sufficient to satisfy 
the execution, with all costs, the judgment on which such execu- 
tion issued, shall not operate as alien on the residue of the 
debtor’s estate, to the prejudice of any other bona fide judgment 
creditor.” 3 

Judgment liens may sometimes be controlled or set aside ina 
court of equity. Thus, if several judgment creditors, having 
liens on land, agree to its sale on one judgment, and that the pri- 
orities of lien shall afterward be tried, in a contest for the pro+ 
ceeds of sale, the purchaser at such sale may obtain a perpetual 
injunction against any party to the agreement, who attempts to 
enforce his lien on the land.*’ Where an intestate’s estate is bound 
as security for one of the distributees for a debt in judgment, and 
the intestate’s administrator pays the judgment out of the assets 
of the estate, taking an assignment to the distributees, they can- 
not enforce the lien of the judgment against a subsequent pur- 
chaser of land bound thereby, if the share in the estate of the dis- 
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tributee, who is principal debtor, is sufficient to satisfy the judg- 
ment.' 

The purchasers of real estate from executors or administrators 
under an order of court to sell for the payment of debts, where 
the sale is regular and the title perfect, hold such estate dischar- 
ged of liens, but the proceeds of sale are subject to’the priorities 
of lien attached to the land producing such proceeds.” 

A court of equity will interfere to prevent a sale of land upon 
execution, where such sale would not, at law, confer a title on 
the purchaser, and its only consequence would be to embarrass 
the title of the complainants.’ 


Il. LIEN IN INDIANA. 


In Indiana, all real estate, subject to execution, is liable to all 
judgments, decrees and attachments in favor of the creditor 
against the debtor. All judgments in the supreme, circuit, and 
probate courts of the state of Indiana, and, also, all final decrees 
in chancery, directing the payment of any sum of money, or of any 
debt, damages or costs, are a charge and operate as a lien upon 
the real estate liable to execution, and all chattels real of the per- 
son or persons against whom the judgment or decree is rendered, 
in the county within which it is rendered, and binds such real 
estate from the time of the rendition thereof.‘ 

The purchaser’s title at sheriff’s sale upon the judgment, takes 
effect from the date of the judgment, and overreaches a deed of the 
defendant intermediate the date of the judgment and the sale. A 
judgment debtor in possession, or his vendee subsequent to the 
judgment, is not entitled to notice to quit, previously to an action 
of ejectment against him by the purchaser at sheriff’s sale.’ Prior 
to December, 1825, there was no law, in Indiana, limiting the 
time, during which the lien of a judgment continued. The power 
of issuing execution upon a judgment ceased after a year anda 
day from the rendition of the judgment, unless a scire facias issued 
thereon, but the lien of the judgment continued for more than a 
year and a day.® 
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Indiana has always had a statute, at least as strong as that of 
West. 2, by which judgments are liens upon real estate. The act 
of 1818 was the first, expressly declaring that judgments should 
be liens on real estate ; and by that act, which introduced no new 
principles, a lien was given from the time of signing the judg- 
ment. The act of January 30, 1824, restricted the lien of judg- 
ments in the circuit court of the state to lands in the county where 
judgment was rendered, from the day of the rendition thereof, and, 
on recording a copy of the record of such judgment in the clerks’ 
office of any other county, the same operated as a lien within 
such county. This act did not restrict the lien of judgments in 
the supreme court of the state, which extended through the state, 
until the act of 1831, which provided that judgments in the circuit 
and supreme courts should be liens in the county, within which such 
judgments were rendered. The act of Congress of 1828, adopted 
the laws of the states then in force, in regard to the lien of judg- 
ments, in the circuit courts of the United States. Hence, a judg- 
ment of the circuit court of the United States in 1837, has a su- 
perior lien to that of a judgment of a state court, subsequently 
rendered, although the latter was first levied, and no copy of the 
former was filed in the office of the clerk of the court in the county 
where the land lay. 

A judgment or decree for costs, rendered before the final dispo- 
sition of a cause, is to be collected as any other judgment or de- 
cree, but is not a lien on real estate.’ 

In all cases of judgments on the bonds of any officer at the suit 
of the state of Indiana, the real estate of the debtor is bound from 
the date of the process, by which suit was instituted. 

If a wife obtain a decree for a divorce for a certain sum as ali- 
mony, the decree for alimony is, in Indiana, a lien on the real 
estate of the defendant.’ 

A. agreed, as agent of a company, for a sale by the company 
to B. of certain land for 7000 dollars. He afterward, as agent 
of the company, assigned the agreement for $7000to C. Judg- 
ment was recovered against the company, execution issued thereon 
levied on the land, and the land was sold by the sheriff to A. It 
was decided, that the company held a vendor’s lien for the pur- 
chase money, which passed, by the assignment to C; that the, 
company having transferred the whole beneficial interest to C., 
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there remained in it nothing but the bare legal title, which they 
held in trust for the purposes of the contract; that A. knowing 
all.the facts, was bound by the trust, and the property must be 
sold and the proceeds of sale appropriated to pay C, and the resi- 
due to B.'| Certain lands were mortgaged by one person to others 
to secure them against loss as indorsers on a promissory note. A 
tract of land, intended by the parties to be included in the mort- 
gage, was omitted by mistake. Judgments were afterwards ob- 
tained against the mortgagor. On bill in chancery filed, the court 
corrected the mistake in the mortgage, as against the mortgagor 
and the judgment creditor.?,_ A vendor’s lien will be enforced 
against judgment creditors.’ 

The statute of 1838 made judgments liens upon the real estate 
of the defendant in the county, from the day of the rendition 
thereof, and required the proceedings of each day of the court to 
be read and signed, &c. Under this statute, it was said, that by 
the common law, judgments related generally to the first day of 
the term at which they were rendered, but this intendment of the 
common law was abolished in Indiana. It was decided, that 
a sale upon a judgment rendered on the fifth day of a term, vested 
a better title than a sale upon one rendered on the ninth day of 
the term, to one having notice of the first judgment, although upon 
the latter judgment, execution was first issued and sale was first 
made.* 

A deed, valid between the parties, executed before an attach- 
ment is levied upon the land, which is properly acknowledged and 
recorded before the deed under the attachment proceedings, con- 
veys a paramount title to the latter, which is not recorded within 
‘twelve months after its execution.® 

No trust, whether implied by law, or created by the parties, 
prevents a creditor, who has no notice of the trust, from attaching 
the premises, or seizing them in execution; but a record of the 
instrument of writing, creating or declaring the trust, in the re- 
cord of deeds of the county, is notice from the time of such record.® 
If the party desires to obtain a lien in any other county than that 
in which judgment or decree was rendered, he must file an at- 
tested copy of the judgment or decree, under the seal of the court 
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rendering the same, in the office of the clerk of any other circuit 
court, who mugt record it, and enter it on his judgment docket. 
From the time of such filing, it operates as a lien on the defend- 
ant’s real estate in the county in which it is filed.’ 

A recognizance taken by any court or officer in Indiana, binds 
the real estate of the principal therein, from the time of taking 
the same, but of the surety or sureties only from the time that 
judgment of forfeiture thereof is rendered by the court.’ 

Execution issued to another county binds the real estate of the 
debtor, from the time of levying the same thereon; and whenever 
any real estate is thus levied upon, the lien thereby acquired at- 
taches until sale is made, if due diligence is used to effect such 
sale.’ 

The filing of a transcript by a justice, in a bastardy proceeding 
in which the defendant cannot be found by the sheriff or other 
officer, or has escaped from arrest, constitutes a lien on all the real 
estate of such defendant in such county for the payment of any 
judgment which may be rendered against him in such case.’ 

A certified transcript of a judgment of a justice of the peace, 
when filed within two years after the rendition of such judgment, 
or after execution returned “ no goods,” with theclerk of a circuit 
court, will be entered of record in the record book of the court, 
and entered in the judgment docket thereof; from the time of 
which entry it constitutes a lien on the lands and tenements in the 
county.* 

Carpenters, joiners, brick and stone masons, plasterers, turners, 
painters, brickmakers, lumber merchants, and all others perform- 
ing labor or furnishing materials for the construction or repair of 
any building, may have a lien jointly or separately upon the build- 
ing or buildings which they have constructed or repaired, or for 
which they may have furnished materials of any description, to 
the extent of the value of any labor done or materials furnished.® 
This extends only to work done or materials furnished on new 
buildings, or to a contract entered into with the owner of any 
building for repairs, and not to any contract made with the 
tenant. To obtain the lien, the party, whether his claim be due 
or not, must file in the recorder’s office of the county, at any time 


(1) Rev. Sts. of Ia. 454-5. (5) Ibid. 887-8. 
(2) Ibid. (6) Rev. Sts. of Ia, 776; Acts of 1846-7, 
(3) Ibid. 61. 


(4) Rev. Sts. of Ia. 368. 
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before the expiration of sixty days after the completion of the 
building or repairs, a notice of his intention to hold a lien upon 
the.property for the amount due or to become due. to him, specifi- 
cally setting forth the amount claimed. He may then enforce his 
lien by filing a bill in the circuit court of the county where the 
work was done, or materials furnished, at any time: within one 
year from the completion of the work or furnishing the materials, 
or, if a credit be given, from the expiration of such credit. The 
court may, under this bill, decree the amount of each claim, and 
direct the house and interest of the employer in the lot, to be sold 
ona credit of not exceeding six months, the payments to be made 
in such instalments as the court may direct.!. This decree has a 
lien dating from that of the claim, on which it is founded. 

In Indiana, every judgment and decree ceases to be a lien, or to 
bind any real estate against purchasers and incumbrances, subse- 
quent to such judgment or decree, by mortgage, judgment, decree, 
or otherwise, from and after ten years from the rendition of such 
judgment or decree. But the time during which the judgment 
creditor is restrained from proceeding thereon by the operation of 
any appeal, or writ of error, or by the injunction of any judge or 
court, does not constitute any part of such term of ten years.? 


IV. LIEN IN KENTUCKY. 


The lien of an execution dates, in Kentucky, from the delivery 
of the execution to the sheriff, as well upon lands, as upon slaves 
and goods. The nature and extent of this lien has been explained 
in a former chapter, in treating of the lien upon personal property. 
‘A ca. sa. does not operate as a lien. Where proceedings under a 
fi. fa. ave suspended by an injunction, the ji. fa. does not operate 
as a lien.’ 

Neither a recognizance to the commonwealth, nor a judgment 
thereon in favor of the commonwealth, is a lien.® 

A deed or mortgage takes effect from the time the clerk of the 
court permits it to be deposited in his office for record, whether the 
tax thereon be paid or not.® 

By sundry statutes, a lien is given in Louisville, Newport, 


(1) Rev. Sts. of Ja. 776-8. (5) Com’th v. Adkins, 8 B, Mon. R. 380. 
(2) Rev. Sts. of Ta. 455. (6) Bussing v. Crain, 8 B. Mon. 593 ; Gill 
(3) Mason y. Holmes, 4 Bibb, 263. y. Fauntleroy, ib. 181. 
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Covington, Lexington, and other towns and cities, to mechanics. 
In Louisville, this may be enforced by filing a bill in the Jefferson 
circuit court, at any time within one year from the completion of 
the work or furnishing the materials. The court may decree the 
house and the interest of the employer in the lot and premises, on 
which the building has been constructed or repaired, to be sold on 
a credit of six, twelve, and eighteen,months. But the lien thus 
enforced is not to affect, impair, or injure any lien or liens, whether 
by mortgage, deed of trust or otherwise, which any person or per- 
sons, bodies politic or corporate, may have on said property.' 


(1) See Lough. Dig. 409-411 and 409 note. 
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CHAPTER XxX. 
WRIT OF CAPIAS AD SATISFACIENDUM. 


SECTION I. WHEN WRIT OF CA. SA. ISSUES. 
Il. ARREST UNDER CA. SA. 
Ii. DISCHARGE OF DEFENDANT AND RECEIPT OF MONEY OR 
PROPERTY. 
IV. COMMITMENT OF DEFENDANT. 
V. PAYMENT OF JAIL FEES. 


I. WHEN WRIT OF CA. SA. ISSUES. 


Tue provisions of the law of March 19, 1838, entitled “an act 
to abolish imprisonment for debt,” heretofore referred to, have 
limited, in Ohio, the right to sue out a capias ad satisfaciendum, 
as well as the right to sue out a capias ad respondendum. Ina 
former chapter, have been stated the cases, in which a capias ad 
respondendum may issue upon affidavit, establishing certain facts. 
On any judgment or decree, the party may obtain a capias ad 
satisfaciendum. But a capias ad satisfaciendum only issues up- 
on the order of the court, in which the judgment or decree was 
obtained, or any judge thereof, in vacation. The order will not 
be made upon the affidavit of the applicant alone, but the court, 
when in session, or any judge thereof, in vacation, may order a 
capias ad satisfaciendum to issue against the judgment debtor, 
on the application of the judgment creditor, or his lawful attor- 
ney, if such court or judge is satisfied, by the affidavit of such 
applicant, and such other testimony as he shall present, of the 
existence of either of certain particulars, defined by the statute, 
being non-residence, fraud, &c.'! A ca. sa. issued without the order 
of the court or a judgethere of, is void, so far as the execution plain- 
tiff is concerned. But the ca. sa. need not recite the order for its 
issue, nor need such order be indorsed upon it. The order cannot 


(1) Swan’s Sts. 648. 
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be collaterally impeached. But if the ca. sa. issues only upon 
the affidavit of the execution plaintiff, without other testimony, 
although voil a:to other persons, it is a sufficient authority to the 
officer, to whom it is directed, and he must execute it. If it is 
good upon its face, it protects him, even although no affidavit was 
filed or order made for its issue.! A ca. sa. issued on a judgment, 
which has been paid, protects the officer, but not the party, nor 
the attorney, who issues it.? 
In Indiana, upon a judgment creditor filing a proper affidavit, 
as provided by statute, to lay a foundation for aca. sa. a scire 
_ facias issues to the defendant. After service thereof, or return of 
two several writs “not found,” a trial is had before the court to 
determine whether aca. sa. shall issue. If this is decided against 
the debtor, the creditor is forthwith entitled to a ca. sa., unless the 
debtor surrender such moneys, effects, property, debts or things in 
action, as he has fraudulently concealed, &c., to the use and for the 
benefit of the creditor, or pays the value thereof,.as found by the 
court or jury. In this proceeding to obtain an order for a ca. sa. 
a capias ad respondendum sometimes issues in the first place, 
upon affidavit being filed as required by the statute. This capias 
must be served and executed, asin other cases. The officer who 
arrests the debtor on such capias, may take a recognizance, pay- 
able to the judgment creditor, with sufficient sureties, for the ap- 
pearance of the debtor at the trial of such proceeding, and for the 
surrender of his body in execution, in case a writ of capias ad 
satisfaciendum be awarded against his body. This recognizance 
may be taken either before or after the debtor is committed to 
prison, and must be returned to the court from which such writ 
issued. When returned, it has the force of a recognizance of 
record, and the sureties therein may, at any time before judg- 
ment, surrender such debtor into custody, as in case of special bail.‘ 
Execution upon judgments recovered for damages against per- 
sons trespassing or committing waste upon lands of the state of 
Indiana, may be had of the body of the defendants.* 
In Kentucky, by act of December 17, 1821, all laws, which au- 
thorized a capias ad satisfaciendum to be issued against the body 
or bodies of any debtor or debtors, were repealed.’ By act of Jan- 


(1) Hyatt v. Robinson, 15 Ohio R. 372. (4) Rev. Sts.of Ia. 754. 
(2) Deys v. Van Valkenburgh, 5 Hill R. (5) Ib. 270, 
242. (6) 1 Moreh. and Brs. Dig. 195. 


(3) Rev. Sts. of Ia. 753. 
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uary 15, 1827, the capias ad satisfaciendum was revived on judg- 
ments thereafter rendered in any action of trespass vi et armis, 
(other than the action of ejectment), and in the action of trespass 
for words spoken or written, or seduction.' Its issue and the 
treatment of the defendant thereunder in these cases is regulated 
by an act of Dec. 19,1796. But no ca. sa. can issue against any 
female defendant.? The ca. sa. can so seldom be used in Ken- 
tucky, that it is unnecessary to detail the special provisions in 
regard to it. 


II. ARREST UNDER CA. SA. 


When a sheriff receives a capias ad satisfaciendum, his duty is, 
for the most part, the same as in executing a writ of capias ad 
respondendum. If the party is not already in jail, he must, with 
due diligence, arrest him. Reference may be had to the chapter 
on the subject of the writ of capias ad respondendum for the state- 
ment of the mode of arrest, the persons privileged from arrest, 
etc.’ As already stated, the sheriff must raise the posse comitatus 
to make an arrest on a ca. sa., and cannot return a rescue to that 
writ, although he may to a an of capias ad respondendum.' 

The sheriff is bound to execute a ca. sa. in which the defendant 
is misnamed, for the defendant should have pleaded in the suit the 
misnomer in abatement, and by not doing so, he has admitted the 
name by which he is sued to be his real name.® 

The sheriff is not liable in trespass for arresting a person, dis- 
charged from the debt under the bankrupt law of the United 
States. He may refuse to arrest him, but if he does, he takes the 
responsibility of proving, if sued, that the defendant was thus dis- 
charged.° 

If a sheriff, having a writ of ca. sa. delivered to him, unneces- 
sarily delay putting it in force, an action on the case lies against 
him at the suit of the execution creditor, though no actual pecu- 
niary damage has arisen from the default. For such a default of 
duty on final process, the plaintiff is at all events entitled to nomi- 
nal damages. But the plaintiff cannot say he has lost the whole 


(1) Moreh. and Brs. Dig, 195, (4) Ante, p. 99: Sawyer v. Middleton, 10 
(2) Ibid, 631. Vt. R.236; State v. Lowry, 8 Mis. 48. 
(3) Ante, p. 91. (5) Crawford y. Satchwell, Stra. 1218. 


(6) State v. Hamilton, 9 Mis. R. 794. 
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debt ; he can only recover what the jury think the detention of 
the debtor would have been worth.’ 


Il. DISCHARGE OF DEFENDANT AND RECEIPT OF MONEY OR PROPERTY. 


The attorney of the execution creditor cannot discharge a de- 
fendant from aca. sa., without actual satisfaction.’ 

The sheriff should, however, discharge the defendant upon the 
order of the plaintiff in execution. 

He must also obey the order for his discharge of any court or 
judge, having jurisdiction, to discharge him. The proceeding by 
habeas corpus for the discharge of a debtor will be adverted to in 
a subsequent part of this treatise. 

In England, the sheriff, under a ca. sa., must keep the body till 
payment of the judgment to the execution plaintiff. Payment to 
the sheriff himself is not deemed payment to the plaintiff, and 
does not discharge the judgment. If, therefore, he receives from 
the defendant the sum indorsed on the writ, and liberates the de- 
fendant, before payment over to the plaintiff, it is there treated as 
an escape,’ although payment to the attorney on record for the 
plaintiff, will satisfy the judgment.’ But in Ohio and Indiana, 
there is no doubt that the officer may receive the amount of the 
damages and costs from the debtor, and discharge him. 

The sheriff can only receive money or its equivalent ; if he dis- 
charges the party on receiving a draft on a third person, or anote, 
this is a voluntary escape.’ The plaintiff may then sue the sheriff 
for an escape, or take out a new execution; or he may charge the 
sheriff as for money had and received, with the interest on the 
amount from the return-day of the execution, in which latter case 
the note or draft may be collected by the sheriff.® 

Any person taken in Ohio by a writ of capias ad satisfaciendum, 
must be discharged, if he delivers and sets off to the officer, serv- 
ing the same, real or personal property, sufficient to satisfy the 
judgment and costs, for which such writ issued.’ This provision 
applies to a ca. sa. upon a judgment for a fine for an assault and 


(1) Clifton v. Hooper, 6 Adol. & EL,N.S. (3) Slackford v. Austen, 14 East, 468. 
A468 ; Williams v. Mostyn, 4 M. & W. (4) 2 Show. 139. 

14550) ie RAs (5) Mumford vy. Garrow, 4 Cow. 553. 

(2) Juckson v. Bartlet, 8 Johns. 361; Kel- (6) Armstrong v. Garrow, 6 Cow. 465; Bk. 
logg v. Gilbert ; 10 Ib. 222; Savory v. of Orange v. Wakeman, 1 Cow, 46. 
Chapman, 11 Ad. & El. 829; Holbert v. (7) Swan’s Sts. 483. 

Montgomery, 5 Dana, 13; 7 Blackf. R- 
420. 


DISCHARGE OF DEFENDANT. 403 


battery. The acceptance of the property by the sheriff is the same 
as a levy, and the property received is then to be sold as if levied 
upon! 

In Indiana, any person arrested on aca. sa., while in the hands 
of the officer, or in prison, may discharge himself by delivering 
to the officer a sufficiency of property, either real or personal, to 
discharge the debt or damages due on such writ, with the interest 
and costs thereon ; or by delivering to the officer all the property, 
real and personal, of which he is possessed, and making oath 
that he has no more or other property, subject to execution, or 
moneys, rights, etc., in the hands of others for his use, and has not 
transferred, etc., any property, with intent to delay or defraud any 
of his creditors; or by making a similar oath, that he has no prop- 
erty, etc. To enable the person to make this oath, the officer 
making the arrest, must, upon request, take him before some 
judge of the circuit court, or justice of the peace for the county 
within which such arrest may have been made. The officer or 
his deputy must give written notice to the creditor, his agent or 
attorney, of the time and place at which, and officer before 
whom such oath will be taken, or if neither the creditor, his agent or 
attorney reside in such county, the officer must post up such notice 
in the office of the. clerk of such county for tendays. The judge 
or justice may administer the oath, which must be written out and 
signed by the party ; which oath, so taken and signed, must be 
delivered to the officer, who must make it a part of his return, ap- 
pending it to the writ by virtue of which he has made the arrest.? 
The officer should not return the fact merely that oath was taken, 
but should append the copy of the oath.’ 

A party arrested, who acts in either of the modes above stated, 
must be therefore discharged from further imprisonment on ac- 
count of such writ and the judgment on which such writ was is- 
sued. The officer may then, if sued for an escape, plead not 
guilty thereto, and give these provisions, such discharge and all 
just matters of defense under such plea. 

It is not sufficient, under the above provisions, that the debtor 
should deliver a schedule of property, without the state, and swear 
he has no other property, subject to execution. A debtor, having 
property without the state, or otherwise beyond the reach of an 
execution, cannot be released under these provisions. 


(1) Lessee of Walsh v. Ringer, 2Ohio R. (3) Webster v. Farley, 6 Blackf. 163. 
327. (4) Ibid. 
(2) Rev. Sts. of Ia. 755. 
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Any property surrendered on a ca. sa. must, in Indiana, be sold 
in all respects as property levied on. The officer must return to 
the court all his doings on the ca. sa., the discharge of such debtor, 
and the sale of such property according to the facts.’ 


IV. COMMITMENT OF DEFENDANT. 


If the debtor does not pay the judgment in money, or deliver 
property or act under the provisions just stated, he must be com- 
mitted to the jail of the county, there to be kept. He can only be 
confined in the jail.2 He may avail himself of the insolvent law, 
as already stated in the chapter on that subject, but no bail-bond 
can be taken from him, by which he will be released. After his 
commitment, he is entitled to the prison bounds, as explained in a 
former chapter. 

This commitment is to the jail of that county, the sheriff of 
which has made the arrest, unless where the writ has come from 
another county. 

In all cases where a capias ad satisfaciendum issues from the 
court of common pleas or supreme court, in any county of the 
state of Ohio, or from the superior court of Cincinnati, the supe- 
rior court of Cleveland, or the commercial court of Cincinnati, 
directed to the sheriff (or other officer discharging the duties of 
sheriff), in any other county within the state of Ohio, than that 
in which the court sits, the sheriff or other officer receiving such 
writ, must serve the same on the body of the defendant or defend- 
ants named therein, or such of them as may be found in his cou n- 
ty. He must then convey him or them, so taken, to the jail of the 
county from whence the writ issued.’ 

In Indiana, when a ca. sa. issues to another county, the officer 
executing such writ must commit the body of the person arrested 
to the jail of the county in which such arrest is made, and pro- 
ceed thereon, in all respects, as if such writ had issued in such 
county, but must make return of his doings thereon to the county 
from which such writ issued.‘ 

In Ohio, the clerk of any court, to whom a writ of ca. sa. issued 
to another county is returned, after the defendant has been con- 
veyed to the jail of the county, must pay the fees and expenses 
to the sheriff, who conveyed him, as required by the statute.. And 


(1) Rey. Sts. of Ia. 756. (3) Swan’s Sts. 481. 
(2) Com’rs of Brown Co. vy. Butt, 2 Ohio (4) Rev. Sts. of Ia. 754. 
R. 348. 
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such clerk may, in the first place, refuse to issue such writ until 
the party, his agent or attorney, shall deposit funds sufficient to 
enable said clerk to pay said fees, which shall be taxed on the ex- 
ecution, and, when collected, are for the use of such party who 
advanced the same. 

It is the duty of a clerk, in issuing aca. sa. to another county in 
Ohio, to indorse on the back of said writ, these words: “funds 
are deposited to pay the sheriff on this writ,” and subscribe his 
name thereto. - No sheriff or other officer is bound to execute and 
return any writ of capias ad satisfaciendum, issued from any 
county in which he does not reside, unless it is thus indorsed.! 

In Indiana, when any prisoner is confined by virtue of any writ 
or process, directed to, or executed by the sheriff, and which re- 
quires to be returned to the office or court from which it issued, . 
such sheriff must keep a copy of the same, together with his re- 
turn made thereon; which copy, duly certified by such officer, is 
prima facie evidence of his right to retain such prisoner in 
custody’. 


V. PAYMENT OF JAIL FEES. 


In Ohio, any person causing another to be committed to jail 
on a capias ad respondendum, or capias ad satisfaciendum, under 
the provisions of the act of 1838, to abolish imprisonment for 
debt, is liable, in the first instance, for the jail fees, and must, if 
required by the jailor, pay such fees weekly in advance. Such 
fees, so paid, must be added to the costs taxed or accruing in the 
case, and be collected as other costs.’ 

' Under the law of Feb. 2, 1805, and down to 1824,‘ on a debt- 
or’s making oath that he was unable to support himself in prison, 
the plaintiff, whether the debtor was imprisoned on mesne or final 
process, stood chargeable for his support; and in case the plain- 
tiff refused or was unable to support the debtor in person, such 
debtor was immediately set at liberty. This support included 
suitable food and clothing, but not lodgings, the county having 
provided lodgings at the jail.’ If the debtor was on the bounds 
when he made oath, the sheriff, and not the plaintiff, was bound 
to furnish him lodgings.’ A notice that the plaintiff had taken 
the oath, was required to be given to the plaintiff or his attorney, . 


(1) Swan’s Sts, 402. (A) 1 Chase’s Sts. 510; see also Ib. 259. 
(2) Rey. Sts. of Ia. 1018. (5) Buttles y. Carlton, 1 Ohio R. 33. 
(3) Swan’s Sts. 648-9, (6) Ibid, 
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if their residence was known. If the attorney acted for a time 
upon a notice and furnished a support, the che could not af- 
terward object to the sufficiency of the notice.’ 

In Indiana, any prisoner confined on civil process may make 
affidavit before any person authorized to administer oaths, setting 
forth that he is unable to support himself in prison. This he 
must file with the sheriff of the county, in which he is in custody. 
The sheriff, on receiving it, must notify the plaintiff in such 
action, his agent or attorney, of the same being filed, by service 
of a copy of such affidavit, if any of them is a resident of his 
county ; if not, by filing the copy of the affidavit in the office of 
the clerk of the proper court, or of the justice, from which pro- 
cess issued, or in case the office of the clerk is not within such 
county, by directing the copy to such clerk, and sending it by due 
course of mail. Within twenty-four hours after the delivery of 
the copy, or from the time of filing it in the office of the clerk, or 
justice, or from the time of deposit in the proper post-office, the 
plaintiff in the action must furnish the sheriff with the sums ne- 
cessary for the daily support of such prisoner. Of this time the 
sheriff’s return is prima facie evidence. If these sums are not thus 
furnished, the sheriff may discharge the prisoner, and his costs 
for the copy of the affidavit, mileage and return must be taxed as 
other costs in the case.? A discharge on account of the plaintiff’s 
non-payment of the above fees, does not satisfy the judgment. 
A plea by a sheriff to an action for an escape, relying upon the 
above provision, should set forth, if a copy of the affidavit is al- 
ledged to have been filed in the clerk’s office, that neither the 
plaintiff, nor his agent, nor his attorney, resided in the county.‘ 


(1) Lucky v. Brandon, et. al.,1 Ohio R. (3) Prentiss vy. Hinton, 6 Blackf. R. 35. 


49, (4) Wells v. Rawlings, 6 Blackf. R. 28. 
(2) Rev. Sts. of Ja. 1018. 
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CHAPTER XXI. 


OF ESCAPE. 


SECTION Ie WHAT IS AN ESCAPE. 
Il. RIGHT TO RETAKE AFTER AN ESCAPE. 
Ul. WHAT OFFICER IS LIABLE FOR AN ESCAPE. 
IV. ACTION FOR AN ESCAPE. 


TI. WHAT IS AN ESCAPE. 


Escape (escapium, from the French eschapper, that is effugere, to 
fly), has been defined to be a violent or privy evasion out of some 
lawful restraint, as where a person is arrested or imprisoned, and 
gets away, before being delivered by due course of law.! 

The sheriff cannot be charged with an escape, unless he had the 
party actually in custody by a lawful authority.’ Itis not enough, 
that the party was surrendered by his bail and prayed into custody, 
for the sheriff is not bound to seize him, until ordered to do so by 
the court, Butif he has the party in custody, by virtue of au- 
thority from a court having jurisdiction of the subject matter, the 
suffering such a person to go at large is an escape, although the 
proceedings or the process may be erroneous.’ If the judgment, 
under which the arrest is made, is reversed by writ of error, be- 
fore recovery against the officer, no action can be maintained for 
the escape, for the officer may plead nul tiel record; but, until the 
reversal, no advantage can be taken by the officer of errors, and 
if the reversal is after judgment has been obtained against the 
officer, the latter judgment will remain in force.’ On the other 


(1) Sewell on Shffs. 440. { Clifford, Cro. Jac. 3; Barton v. Eyre, 
(2) Ibid; Gordon v. Ryan, 1 J.J. Marsh. Cro, Jac. 289; Ognel v. Pastow, Cro- 

i ielos Eliz. 165; Spafford v. Goodell, 3 McLean 
(3) 1 J. J. Marsh. 58, egies 
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hand, if the court has no jurisdiction of the cause, the officer, who 
executes the precepts or process of the court, is liable to the par- 
ty whom he arrests for taking him into custody, but not to the 
plaintiff for an escape.! 

The sheriff of a county is liable for the escape of a person ar- 
rested by the United States marshal of the district, and commit- 
ted to the jailer,? but the marshal is not liable.2 He is liable di- 
rectly to the creditor for an escape, although no jail has been 
furnished by the county commissioners.‘ 

An escape is either negligent or voluntary ; negligent, when the 
party escapes without the consent of the sheriff or his officer ; vol- 
untary, when the sheriff or his officer, permits him to escape. 

The ancient rule upon the subject of escapes was very strict, 
but it has been somewhat relaxed in modern times. It was once 
held in Massachusetts, that it was an escape for a sheriff to per- 
mit a debtor, having the liberty of the yard, to be without the 
walls of the prison in the night time, although he was within the 
limits. Judge Story, with more reason, held that this was not an 
escape.’ He also held, that a debtor might be allowed the liber- 
ty of all or any of the rooms within the walls of the prison, and 
locking up in any certain room was not necessary to constitute 
salva et arcta custodia.6 But it is an escape to permit one commit- 
ted for a contempt of court, to go at large in the sitting rooms oc- 
cupied by the family of the jailer or sheriff, without taking any 
precautions against an escape.’ 

Every liberty, given to a prisoner, unauthorized by law, has 
been said to-be an escape. It is an escape, if the sheriff, after 
making an arrest, leave the party upon his promising to follow 
him ;° or upon a third party’s promise to pay the debt and costs, 
unless he was forthcoming on a subsequent day, which promise 
is void ;° or if the sheriff leave him with his brothers for a day, in 
order to execute other process.” A permission to go at large by 
a third person, in whose custody the defendant is left by the sher- 
iff, constitutes a voluntary escape.” 

If the sheriff carry a defendant in his custody out of the county, 


(1; Case of the Marshalsea, 10 Co. Rep. 76. (6) 2 Mason, 486. 
(2) Spafford v. Goodell, 3 McLean, 97. (7) People v.-Stone, 10 Paige R. 606; De- 
(3) Randolph v. Donaldson, 9 Cranch, 76. Grand vy. Hannewell, 11 Mass. R: 160. 
(4) Com’rs of Brown Co. v. Bult, 2 Ohio (8) Olmstead y. Raymond, 6 Johns. R. 62. 
R. 348. (9) Wheeler v. Bailey, 13 Johns. R. 366, 
(5) U.S. v. Knight, 3Sumner, 370; Steere (10) Palmer v. Hatch, 9 Johns. R. 328, 
v. Field, 2 Mason, 486, (11) Comm’th vy. Drew, 4 Mass. R. 395. 
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except in conveying him by the most convenient route to the 
county jail, or in obedience to process requiring it, he is ‘guilty of 
an escape and liable to an action for false imprisonment.’ 

An officer is only bound to take a person arrested to jail with 
all convenient and reasonable diligence. A deviation from the 
direct route, even for a few miles, if for some laudable and com- 
passionate purpose, is not an escape,’ unless the defendant is per- 
mitted to go at large with some one, having no authority to detain 
him.} 

If the defendant, after being sent to the county jail, is seen at 
large, itis prima facie an escape.‘ A sheriff is bound to obey a 
habeas corpus ad testificandum. If, in doing so, he takes his pris- 
oner out of the county, and returns with the prisoner when the 
exigency of the writ is answered, without unnecessary delay, he 
is not liable for an escape, although the prisoner may have been, 
during the absence from the jail, for a time out of his view.’ If a 
prisoner on the jail limits is visited by such extreme sickness, that 
he is carried to an adjoining house, without any agency or direc- 
tion of his own, this is no escape, if he returns as soon as he has 
reason and strength, or if he dies before he can return.® 

If a prisoner arrested on a ca. sa. is rescued, this is an escape,’ 
so if the sheriff returns “ not found” on aca. sa. against one, who, 
at the time was, although unknown to the sheriff, in custody of his 
deputy on another writ.® 

If the sheriff or jailor gives his prisoner the keys of the prison, 
it is an escape.® The confinement of the jailor in the jail, with- 
out any new keeper, is an escape as to him,’ but not as to the 
other prisoners, if in point of fact they are kept in custody." If 
the coroner arrests the jailor, the coroner is relieved, by leaving 
the jailor at the jail, from all responsibility, which falls upon the 
sheriff.” 

In all cases where the sheriff is ordered to discharge a prisoner, 
who is in his custody on execution, he must see that the court has 
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jurisdiction to make such order, for he is liable to an action for 
an escape, if the court should not have jurisdiction.' 


Il. RIGHT TO RETAKE AFTER AN ESCAPE, 


After an arrest on mesne process, the sheriff may permit the 
prisoner to go at large, provided he has him at the return of the 
writ,? and he may retake the defendant after allowing him to go 
at large? If the party was in custody on criminal process, he is 
bound to retake the party, though he consented to the escape.’ If 
he has him not at the return, or after the return permit him to go 
at large, it is an escape. But even after the return, the sheriff 
may put in bail, which bail may take and render the defendant.’ 

But after a voluntary escape of a party arrested on an execu- 
tion in a civil suit, the sheriff cannot retake, and is liable to an 
action for a false imprisonment, if he do retake.® In order that 
he may arrest or detain the defendant even on a surrender of the 
prisoner himself, new process must issue ; and a bond for the jail 
liberties taken under the old execution, after a voluntary escape, 
is void.’ Though locked up every night after a recaption or re- 
turn, the escape having been voluntary, the defendant is not a 
prisoner at the suit of the plaintiff, unless the plaintiff elects so to 
consider him, and thus purge the escape.® 

If the escape was negligent, the sheriff may retake the party, 
even on a Sunday,’ except in Kentucky.’° Although he escaped 
into another county, he may be taken on fresh pursuit; and 
such taking before suit brought against the sheriff for the escape, 
relieves him from responsibility,'' as does the voluntary return of 
the debtor.'’? For a negligent escape, the sheriff may have his 
action on the case against the prisoner.’ A sheriff cannot pur- 
sue an escaping debtor into another state.! 
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By the Rev. Statutes of Indiana, if any person taken on a ca. 
sa., escapes, he may be retaken by the same execution, or a new 
execution against his body or property may be issued, as if his 
body had never been taken.! 

By the same statutes, if a prisoner confined on civil process vio- 
lently escapes from prison, without the connivance of the sheriff 
or keeper, and such prisoner is retaken and recommitted to the 
prison whence he escaped, within three months next after such 
escape, such recommitment operates to bar any recovery ayainst the 
sheriff, and as satisfaction of any judgment during the three months 
for such escape, except for the costs of any action which has been 
previously commenced against him therefor. In any action 
against the sheriff for an escape, he may plead the general issue 
and give the statute of Indiana and all other special matters in 
evidence.’ 


Ill. WHAT OFFICER IS LIABLE FOR AN ESCAPE. 


A sheriff is not responsible for an escape, if it is induced by the 
artifice or fraud of the plaintiff or his agents,’ nor if made, while 
deviating from the line of his duty at the request of the plaintiff 
or his agent, even if the escape is through the sheriff’s negligence, 
while so deviating.* A previous consent of the creditor, that the 
debtor may go at large, excuses the escape, but not an assent, sub- 
sequent to his going at large, unless it is in the form of a release 
or an agreement for a valuable consideration.® 

A voluntary discharge by the plaintiff of his creditor from the 
jail limits, discharges the judgment; the plaintiff can neither issue 
a new execution or sue for an escape,° although the defendant has 
made an agreement that he may be retaken,’ or has given a bond 
for the limits. But if the plaintiff has not consented to an es- 
cape, he may retake on a fresh ca. sa.? 

Where an escape is without the consent or connivance of the 
creditor, nothing but the act of God, that is, providential occurren- 
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ces, or of the enemies of the country, will excuse the sheriff.' 
The sheriff is not liable for an escape, where the prisoner leaves 
the jail, by reason of its being in danger from a sudden fire, or 
when it is broken by a public enemy; but he is liable, when the 
prisoner is forcibly carried away from the prison yard by a party 
of soldiers or by a mob? Although, by law, county commis- 
sioners or others are to erect jails, the sheriff is not relieved from 
his duty to furnish a jail for debtors; he cannot be relieved by 
proof that an escape arose from there being no jail, or the insuffi- 
ciency of the jail.’ 

In Kentucky, the sheriff or other officer is not liable for the es- 
cape of a debtor, unless the jury who try the suit for an escape, 
expressly find that such debtor or debtors did escape with the con- 
sent of the sheriff or other officer, or his officer or officers; or 
through the negligence of the same; or that such prisoner might 
have been retaken, and that the sheriff and his officers neglected 
to make immediate pursuit.? In that state also, when any prison- 
er on civil process escapes, any justice of the peace of the county 
may, on affidavit, grant one or more warrants, directed to all 
sheriffs and constables within the commonwealth, reciting the 
cause of such prisoner’s commitment, and time of his or her es- 
cape, and commanding them and every of them, in their re- 
spective counties and precincts, to seize and retake the escaping 
person and commit him to the debtor’s jail of the county, where 
he is retaken. This warrant the sheriff must obey, and the pris- 
oner must be received in the jail of the county, and the sheriff 
must receipt for the prisoner, and return the execution of the war- 
rant to the court of that county or district from which the prisoner 
escaped. If the party is in custody on execution, he must keep 
him, until the judgment is discharged ; if on mesne process in any 
action of debt or upon the case, he must also keep him, but may 
discharge him on receiving a certificate under the hand of the 
clerk of the court, in which the action is pending, that special 
bail has been entered therein.’ All persons who in anywise aid 
or assist any person to escape, or knowingly secrete or assist in 
secreting him from any officer legally in pursuit of such person, 
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are, in Kentucky, jointly and severally liable in an action at the 
suit of the party injured, for all damages which may be sustained 
by réason of the escape or secretion as aforesaid.' 

In Kentucky, if the justices of any county court fail to keep and 
maintain a good and sufficient prison, the court so failing are lia- 
ble to the action of the sheriff from time to time for all damages 
recovered against him upon an escape for the want of a sufficient 
prison. Such sheriff, or his executors or administrators, may sue 
for the same, by action of debt or information brought in the cir- 
cuit court against the justices so failing, or the survivors of them. 
Upon recovery in such suit, the judges of said court may propor- 
tion how much every particular justice of the court so failing, who 
shall then be living, and the executors or administrators of such 
as shall be deceased, shall pay respectively, and may enter up 
judgment accordingly, whereupon one or more executions shall 
or may be issued.’ 

It has been decided in Ohio, that where the sheriff has been 
made liable for an escape, by reason of no jail being provided, he 
may sue the county commissioners, and the county will be liable 
to him in a special action on the case, without reference to the 
amount of negligence on the part of the county commissioners. 
In such suit, the record of the judgment against the sheriff for the 
escape, is admissible as showing the extent of his damage.’ 

An escape, with the consent of the jailor, is a voluntary escape, 
for which the sheriff is liable.* A special action on the case will 
not lie against a jailor at the suit of the administrator of the 
sheriff for a negligent escape; the jailor may be sued in an action 
of assumpsit on his implied undertaking to serve the sheriff with 
diligence and fidelity.° 

Anciently, in England, when a new sheriff was appointed, the 
old sheriff was not discharged, nor the new sheriff charged, until 
a patent was granted to the new sheriff, a writ of discharge de- 
livered by the old sheriff, and the prisoners were delivered by 
indenture to the new sheriff. If this indenture and the schedule 
given to the new sheriff, did not contain the name of any writ or 
prisoner in custody, the new sheriff could not be charged for the 
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escape of the defendant so omitted, but he was considered as still 
in the custody of the old sheriff, who might hold him, and was 
liable for his escape. 

The statute of Ohio,’ provides, that whenever the term of office 
for which any sheriff shall have been elected, has expired, or he 
shall have resigned or removed without the county, it shall be the 
duty of such late sheriff, to deliver over all writs of execution, 
and all other process, of whatever description, whether executed 
or not, together with all goods and chattels, which may have been 
by him taken in execution or attached, and which may remain in 
his hands, together with all bonds, to such person as may have 
been elected and qualified to discharge the duties of sheriff; or if 
no such person shall have been elected and qualified, as aforesaid, 
then to the coroner of said county, and also, to deliver over, as 
aforesaid, all prisoners in the jail of the county, or otherwise in 
his custody, together with all bailbonds by him taken, and remain- 
ing in his possession. If these have been delivered to the coroner, 
he must deliver the same in like manner to the new sheriff. And 
when any sheriff dies during the time he has been qualified to act 
as such, his executor, administrator, or security, may make deliv- 
ery to the coroner or such person as is qualified to act as sheriff. 
The officer, who makes the delivery, must make the necessary and 
proper return upon each writ of execution or other process, so far 
as it has been executed, and the new sheriff or coroner, must re- 
ceive them and proceed to execute the same, or such of them as 
remain unexecuted, in whole or in part, in the same manner as 
if such writs or other process had been originally directed to him.? 

The sheriff or other person performing the duties of sheriff 
must carefully keep and preserve a jail register in the office of the 
jailor, and, at the expiration of his office, must deliver the same 
to his successor in office.’ 

It was decided, in New York,’ that the right of the old sheriff 
to assign over prisoners in custody to the new sheriff was for his 
own security, and might be waived by him; that if he did not 
assign over a prisoner who was on the limits, such prisoner was 
still in his custody, and he would be liable for an actual escape, but 
the mere neglect to assign him did not constitute an escape. Un- 
der the revised statutes of New York, however, it is made obliga- 
tory upon the sheriff to execute this assignment, and the old sheriff 
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has no further right to keep the prisoners in custody. It was 
held, under these statutes, that the new sheriff was not liable for 
the escape of a person on the prison limits who had not been as- 
signed by the old sheriff, or for not serving a writ put into the 
hands of’ his predecessor, but not delivered to him.' Also, that, 
after the new sheriff had qualified, the old sheriff had no further 
power over the prisoner on the limits, and, if such prisoner had 
not been assigned to the new sheriff, he was at liberty to go at 
large ; neither the old nor the new sheriff could maintain an action 
upon his prison bounds bond.’ 

These latter decisions seem applicable to the law of Ohio. It 
is there made the duty of the old sheriff to deliver all writs, pris- 
oners, &c. The assignment by indenture is not required, but the 
delivery would seem to constitute the only title of, or obligation 
on, the new sheriff. At the same time, the law contemplates 
that, when the new sheriff has qualified, all power of the old sher- 
iff shall cease. The old sheriff, therefore, cannot act; nor can 
the new one, without the proper delivery. Unless a delivery has 
taken place, the new sheriff cannot be made liable, and the de- 
cision of New York will apply, unless it be as to prisoners in close 
confinement, which it does not touch. The delivery of the jail 
and the jail register, and the obligation of the new sheriff to 
take charge of the jail, may bring home to him legal notice of all 
prisoners confined therein, but of process against other persons, 
of persons on the limits or of goods seized, he can know nothing, 
unless specially advised of them, and invested with authority over 
them by a sufficient delivery. 

In Indiana, all warrants, mittimuses, writs, and instruments of 
every kind, or attested copies thereof, by which any prisoner may 
be committed, enlarged or liberated, must be regularly indorsed 
and filed, and safely kept in a suitable box by the sheriff, or by 
his deputy acting as jailor. Such box, with its contents, must be 
delivered to the successor of the officer having charge of the 
prison. 

In Kentucky, when any sheriff is removed from office, an in- 
denture between him and the new sheriff for delivering over pris- 
oners, or an entry upon the records of the county court of the 
several persons and causes of their commitment, is sufficient to 
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discharge the old, and to charge the new sheriff as to such 
prisoners.' 


IV. ACTION FOR AN ESCAPE, 


Escapes are considered torts ; hence at common law, the reme- 
dy for an escape was an action on the case. The statutes of 
Westm. 2d, 18 Edward I, chap. 11, and of 1 Richard H, chapter 12, 
gave the action of debt for escapes on the writ of ca. sa. whether 
the escape was negligent or voluntary. In the action of debt, 
the plaintiff may recover the entire sum for which the prisoner 
was charged in execution.’ 

In Ohio, an action on the case is the proper form of action for 
an escape, as no statute has provided for an action of debt.’ 

In Indiana, an action of debt was formerly provided by statute,' 
but a scire facias will not lie.’ It may be doubted, whether an 
action of debt can now be sustained for an escape in that state. 
The escape has been treated so far as a tort, that the action of 
debt, therefore, cannot be maintained against the executor or ad- 
ministrator of the sheriff,° nor does the statute of limitations as to 
debts on contracts apply.’ 

In Kentucky, by statute of January 16, 1798, it was provided 
that an action of debt in case of an escape from execution, may 
be maintained against a sheriff, his executors or administrators, 
for the recovery of all such sums of money and tobacco as are 
mentioned in such execution, and damages for detaining the same. 
It has been held in that state, that, in an action of debt on a jail- 
or’s bond, the plaintiff can only recover the damages he has ac- 
tually sustained.® 

In an action on the case for an escape on mesne process, it is 
usual to insert three counts in the declaration, Ist, for an escape; 
2ndly, for not arresting the defendant; 3rdly, for not assigning 
the bail bond on request. 

When an action is brought against a sheriff for an escape on 
mesne process, the declaration must aver, and the proof must show 
a good cause of action against the original defendant, and when 
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the action is for an escape on execution, the judgment on which 
the execution issued must be averred and proved.! The issuing 
and delivery of the process to the sheriff, the arrest of the defen- 
dant and the escape, must also be alleged and proven. An es- 
cape from the custody of a deputy may be declared on, as an 
escape from the sheriff.2 If an amendment has been made to the 
return on the process, by leave of the court, before suit com- 
menced for an escape, the amendment must be read on the trial 
of such suit with the original.’ 

If the sheriff has not returned the writ, on which the arrest was 
made, parol evidence is admissible to show the facts that it was 
issued and delivered to the sheriff, and that the party was arrested 
thereon.* 

Evidence of a negligent escape, is sufficient to support an ac- 
tion for a voluntary escape, and vice versa.® 

The plaintiff will only recover nominal damages, unless some 
actual damage or delay of the suit has been sustained. The 
measure of damage, in an action on the case, is the actual loss 
sustained. . If he has lost the whole debt, the jury must give him 
damages to that extent, together with what he has lost in costs ; 
if he can still recover his debt, the damages may be diminished 
accordingly.’ The sheriff may prove, in mitigation of damages, 
at least where the escape is not voluntary, the insolvency of the 
defendant in execution; prima facie the amount of the judgment is 
the recovery.2 In New York, but not in England, the rule as 
te proving insolvency extends to a voluntary escape.® 
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CHAPTER XXII. 
PROCEEDINGS AFTER JUDGMENT IN BJECTMENT. 


SECTION I. WRIT OF HABERE FACIAS POSSESSIONEM. 
Jl. PROCEEDINGS UNDER LAW FOR BENEFIT OF OCCUPYING 
CLAIMANTS, 


IJ. WRIT OF HABERE FACIAS POSSESSIONEM. 


A uessor in ejectment, after judgment for him, may, if he can, 
enter peaceably into the premises,' but to prevent a breach of the 
peace, possession is generally delivered by the sheriff. 

The writ of execution in ejectment is the writ of habere facias 
possessionem, Which answers to the ancient writ of habere facias 
seisinam, in real actions, the latter commanding the sheriff to give 
seisin, the former to give possession of the lands.?, The writ need 
only command the sheriff to give to the plaintiff “the possession 
of his term, of and in the premises recovered in the ejectment,” 
without any particular specification of the lands.?~ Wherever the 
judgment of the court locates the premises, the writ should com- 
mand the sheriff to deliver the term of and in the premises, desig- 
nating them. The-writ also contains the command of a fier fa- 
cias as to the costs. 

It is irregular to enforce by extcution or revive by sci. fa. a 
judgment, after the demise in the declaration has expired,* or to 
issue a joint hab. fac. pos. on separate judgments.5 

A person, not a party or privy to the suit, cannot be turned out 
on a hab. fac. pos.’ But one, who went into possession pendente 
lite under a party to the suit, may be turned out.’ 
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It has long been the practice for the lessor of the plaintiff to 
point out to the sheriff the premises, whereof the sheriff is to give 
possession.' The sheriff delivers possession according to the di- 
rections of the plaintiff’s lessor, who therein acts at his own 
peril.” It is a good return by the sheriff that he was ready to de- 
liver possession, and appointed divers times for the plaintiff to 
come and receive possession from him, at which times he was 
there ready to deliver possession, but no one came on the plain- 
tiff’s behalf to receive it. In New York, if there is a special 
verdict, locating the premises, it is the guide to the sheriff and the 
parties.’ 

If possession is taken of other or more land than was recovered, 
all the parties and the sheriff are trespassers, and an order for 
restitution of such part as is not included in the judgment, will 
be awarded.’ Such order will issue also, where a writ, which has 
been executed, is avoided by judgment of the court,® or wherever 
' parties have been ousted by illegal execution.’ 

The sheriff may break outer doors and raise the posse comitatus, 
if necessary, to execute this writ. As he is to give actual posses- 
sion of the premises, he should remove all persons and their goods 
from the premises; for, if persons be left on the premises, the 
execution is not complete, although such persons were secreted.’ 
Yet the possession is divested, if the defendants are turned out of 
the house, and all their goods are removed from the mansion, al- 
ttough some goods remain in the kitchen, and the defendants re- 
turn into the house, with no design to resist the execution.® If a 
sheriff returns, that he has delivered possession of certain premi- 
ses, except the crop, which is reserved for the defendant or his 
tenant, the exception is repugnant to the body of the return.’ If 
the land recovered is part of a highway, possession is delivered, 
subject to the right of passage over it.!! 

If the defendant, acquiescing in the service of the writ, yield up 
the possession or acknowledge it to be in the plaintiff or his agent, 
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this is a good service of the writ, without his actual removal, and 
the defendant may remain on the land.' 

If one person is in possession of all the houses or land recov- 
ered, a delivery of part may be made in the name of the whole; 
but if there are several tenants, a delivery of the part held by 
each must be made separately.” 

The execution is not complete, until possession has been yielded 
by the officer to the plaintiff. If the tenant, immediately after 
the sheriff has given possession ejects the plaintiff, the sheriff may 
restore him to the possession, since the writ was not fully execu- 
ted.’ Delivery of possession to any one, as agent for the plain- 
tiff, will enure to the plaintiff’s benefit.‘ 

The costs for which the writ issue, must be collected as costs 
and damages are collected under any execution against the de- 
fendant or defendants. If the judgment and execution is against 
the casual ejector, no payment of costs can be coerced from the 
tenant in possession or any other person. The plaintiff’s lessor ° 
must pay these, and sue for their recovery. 

If the writ is not executed, an alias will issue. And if pos- 
session of part of the premises only is given, a new writ will is- 
sue for the residue.* 

If immediately or soon after the sheriff has given possession 
to the plaintiff, the plaintiff is turned out by the defendant or any 
one claiming under him, it seems a new writ may issue before the 
return day of the first, but not, where the plaintiff is turned out 
by a stranger. But where some time has elapsed, or the execu- 
tion, on which possession was delivered, has been returned, a 
new hab. fac. pos. cannot issue on the judgment; and, if issued, 
it will be quashed. If the possession under the first writ is 
invaded, the plaintiff must seek redress by writ of forcible entry 
or by ejectment.’ 

If the. sheriff is disturbed in executing a writ, an attachment 
willissue, on motion, against the person disturbing him. 


Il. PROCEEDINGS UNDER LAW FOR BENEFIT OF OCCUPYING CLAIMANTS. 


In Ohio, it is provided by law that in certain cases, an occupy- 


(1) Smith v. White, 5 Dana, 378. (6) Jackson vy. Hawley, 11 Wend. 182, 

(2) Ad. on Ej. 309; Watson Shff. 216. (7) Fowler vy. Currie, 2 Dana, 52; Dent 
(3) Ibid, v. Simmons, 7J. J. Marsh. 47; Hinton 
(A) Smith v. White, 5 Dana, 378. v. McNeil, 5 Ohio R. 512; Doe dem. 


(5) Watson on Shff, 217. . Pate y. Roe, 1 Taunt. 55. 


PROCEEDINGS FOR OCCUPYING CLAIMANTS. 421 


ing claimant, against whom a judgment in ejectment is rendered, 
shall not be evicted or turned out of possession, until he is paid 
thevalue of all lasting and valuable improvements, made by him 
or those under whom he claims, on the land, previous to receiving 
actual notice, by the commencement of suit on the adverse claim, 
by which eviction was effected. The occupying claimant, to ob- 
tain the benefit of this provision, must apply for an order of valu- 
ation, which, if granted, will be entered on the journal of the 
court, in which judgment is given in ejectment. This order is the 
authority to the sheriff to proceed. He must, with the clerk of 
the court, when he is thereafter required by either party, meet and 
draw from the box a jury of twelve men, of the jurymen re- 
turned to serve as such, for the proper county, in the same man- 
ner as they are required by law to draw a jury in other cases, 
Immediately thereupon, the clerk must issue an order to the sher- 
iff, under seal of the court, setting forth the names of the jury, 
and the duty to be performed. The jury drawn and named in 
said order are to be notified to proceed under it by the sheriff. In 
case any one or more of the jury named in said order, are ab- 
sent from the county, of kin to either party, or from any other 
cause disqualified or unable to serve upon such jury, the sheriff 
has power to summon talesmen as in othercases. The jury, thus 
constituted, either as originally drawn, or the talesmen, must, 
immediately on being notified by the sheriff, proceed to view the 
premises in question, and then and there, on oath or affirmation 
(to be administered by any competent authority) assess the value 
of improvements, the damages, the net annual value of rents and 
profits, and the value of the land, as required by the statute.' 
The jury must sign and seal their respective assessments and. 
valuations, and deposit the same with the clerk of the court, by 
whom they were appointed, before the first day of the next term 
of the said court, after said order is made.? This may, for good 
cause, be set aside by the court, and a new valuation ordered, and 
anew jury appointed.’ 

A valuation of improvements, etc., in Ohio, under the occupy- 
ing claimant law is invalid, unless reasonable notice of making it 
be given to the adverse party, or, if he is a nonresident, to his at- 


(1) Swan’s Sts. 607, (3) Ibid. 
(2) Ibid.’ 
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torney of record.’ There is no law requiring this notice to be 
given by the sheriff. 

The order issued to the sheriff should be returned with the ver- 
dict of the jury attached thereto, and with a return by the sheriff; 
thus indorsed : 


I have executed the within writ by the oaths of the within named jurors, 
who, being duly notified by me, did on the day of MipACily): a 
on actual view of the within premises, having been first duly sworn, make 
the assessment therein commanded, and their verdict is herewith returned. 


day of pe), ; 


X. Y., Sheriff of 


County. 


Or, if one is absent from the county, etc., begin as follows: “I 
have executed the within writ by the oaths of A. B., C. D., etc., 
within named jurors, and P. Q., who was by me duly summoned 
by me as a talesman in place of K. L., within named, who was 
absent from the county (or of kin to W. X., the defendant, etc.,), 
who, being duly notified,” etc. 

In Indiana, the valuation, claimed by an occupying claimant, is 
made by a jury to be impannelled as in other cases of trial by 
jury, or by arbitrators, or referees by the consent of the parties. 
Either party may appeal or bring a writ of error as in other 
cases.” 

In Kentucky, the court orders and directs the clerk to issue a 
venire fucias, directed to the sheriff of the county in which the land 
lies, commanding the sheriff to summon a justice of his county, 
as well as to summon and impannel a jury of twelve able 
and discreet freeholders of the vicinage, who are in nowise 
interested, or of kin to either party, to meet upon the pre- 
mises at a designated day. The jury are sworn or affirmed by 
the justice, and their verdict, with the venire facias, must be re- 
turned.$ 

In Ohio, prior to 1831, the assessment was made by three free- 
holders, and this provision was held not to be unconstitutional.‘ 
In Indiana, a similar provision of the occupying claimant law of 
Indiana, prior to 1829, was held to be unconstitutional.* 

The Kentucky act of 1812, providing for payment for improve- 
ments, was held by the supreme court of the United States to be 


(1) Lessee v. of Patterson vy. Prather, 11 (4) Lessee of Hunt vy. McMahan, 5 Ohio 
Ohio R. 35. R32: 


(2) Rev. Sts. of Ia. 800-1. (5) Armstrong v. Jackson, 1 Blackf. 374. 
(3) 1 Moreh. and Brs. Dig. 1239, 40, 33. 
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unconstitutional, as conferring upon the occupant of land in Ken- 
tucky certain rights, which did not exist under the laws of Virgi- 
nia,‘prior to the separation.! The courts of Kentucky ruled dif- 
ferently,’ and did not yield to the authority of the case before the 
supreme court of the United States. 


(1) Green v. Biddle, 8 Wheat. 1: v. Gaither, 3 Mon. 58; 4 Mon. 465; 5ib, 
(2) Fowler vy. Halbert, 4 Bibb, 52; Bodley 132; 1 J. J. Marsh, 478, 
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CHAPTER XXIII. 
SUSPENSION OF PROCEEDINGS UNDER EXECUTIONS. 


SECTION I. AT WHAT TIME LEVY MUST BE MADE. 
Il SALE AFTER RETURN DAY. 
Ill. EFFECT OF DEATH OR MARRIAGE OF PARTIES. 
IV. EFFECT OF APPEAL. 
V. EFFECT OF WRIT OF ERROR AND CERTIORARI. 
VI. EFFECT OF INJUNCTION. 
VII. EFFECT OF REVERSAL OF JUDGMENT. 
VIll. EFFECT OF BILL OF REVIEW. 
IX. EFFECT OF DELAY TO ISSUE EXECUTION. 


I. AT WHAT TIME LEVY MUST BE MADE. 


Arter the return of an execution to the clerk’s office, the writ is 
functus officio ; the sheriff cannot retake it, and act under it.’ So 
also the sheriff’s authority to levy expires with the writ.2 If the 
officer has not made an actual levy before or on the return day, 
any after proceeding by him on that writ is unwarranted,’ and if 
he levy after the return day, by direcfion of the plaintiff’s attor- 
ney, he and the attorney are both trespassers.‘ A writ may be 
executed at any time on the return day.® 


Tl SALE AFTER RETURN DAY. 


Where a sheriff has levied an execution in due time, he may 
complete the same by sale after the return day.® 


(1) Phillips v. Dana, 3 Scam, 557. nier v. Stone, 1 Hawks. 329; Tillotson 
(2) Vail v. Lewis, 4 Johns. R. 450; Devoe v. Doe dem. Gregory, 5 Blackf. R. 590; 
y. Elliott, 2 Caines R. 243, Prescott vy. Wright, 6 Mass. R. 20; Hart- 


(3) Gaines v. Clark,1 Bibb R. 608; Per- well v. Root, 19 Johns. 345; Haywood v. 
kins v. Woolaston, 1 Salk. 321-322; Bac: Hildreth, 9 Mass. 375; Remington v. Lin- 
Abr. Tit, Sheriff N.: Noel v. Bk. of Ky., thicum, 14 Pet. 92; Barnard v. Stevens, 
7 Mon. R. 400. 2 Aik. 429; Bondurant v- Buford, 1 Ala- 

(4) Vail v. Lewis, 4 Johns. R. 450. (N.S.) 359; Phillips y. Dana, 3 Scam, 


(5) 2 Burr. 812. 557; Elkin v. People, 3 Scam. 208; Bry-" 
(6) Devoe vy. Elliott, 2 Caines R. 243; La- ant v, Dana, 3 Gilman, 346, 
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And in all cases, where the sale is made after the return day, 
the officer may, after the return day, make his return, which will 
be a-sufficient memorandum to take the sale out of the statute of 
frauds.! 

By the common law, a sheriff, having levied before the return 
of the writ, may sell afterward, even although he is out of office, 
without a vendi. exponas.? 

This provision of the common law, however, has been modified 
by the statute of Ohio, which requires in all cases, that the suc- 
cessor of a sheriff shall complete proceedings under an execa- 
tion, the command of which has not been fully performed by a 
retiring sheriff. A similar requisition is made in Indiana. 

In Kentucky, the act of 1828 authorizes the sheriff, having 
levied before the expiration of the return day of an execution, to 
‘sell at any time before he returns the execution, though after the 
return day. Even before this statute was passed, the same prin- 
ciple was adopted, as sanctioned by the common law,’ and it was 
decided that the property may be sold by the sheriff or his deputy, 
after the sheriff goes out of office, whether by resignation or oth- 
erwise.’ But the property must be seized before the return day 


of the fi. fa.’ 
lil. EFFECT OF DEATH OR MARRIAGE OF. PARTIES. 


An execution at law, or upon a decree in chancery, is not aba- 
ted, in Ohio or Indiana, by the death of the plaintiff, after it has 
been partly executed, or after its test,’ nor by the marriage of a 
feme sole administratrix, who is complainant, although by statute, 
as in Ohio, the marriage extinguishes her right to administer A 
party will not be discharged, who is arrested after the death of 
the plaintiff, on a writ of ca. sa. issued in the plaintiff’s life-time.® 

In either of these cases, the sheriff should not pay over so much 
of the money received under the writ, as the execution amounts 


(1) Remington v, Linthicum, 14 Pet. R, (6) McMurtry v. Henry, 4 Bibb R. 410. 
92. (1) Craig’s Adm’x. v. Foz, 16 Ohio R. 

(2) Doe d. Stevens v. Donston,1 B. and 563; Cro. Car. 459; Clerk v. Withers, 
Ald. 230; McFarland vy, Gwin, 3 How- Salk. 422; Murray v. Buchanan, 7 
ard, 717; 2d. Raym. 1073: Cro. Jae. Blackf. R. 549. 


73: 1 Ves. 195-6: Tidd’s Prac, 925. (8) Craig’s Adm’x. v. Fox, 16 Ohio R. 
(3) 1 Moreh. and Brs. Dig. 638. 563. 
(4) Irwin v. Pickett, 3 Bibb R. 343; Cox (9) Ellis v. Griffith, 16 Law Journal R. 
y. Joiner, 4 Bibb R, 94. N.S. part 4, 66; 4 Bing. 711; Cro. Car. 


(5) Lofland v, Ewing, 5 Litt. R. 43. 459, 
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to, until he is satisfied who is personal representative, and if there 
is none, should bring the money into court and there deposit it, 
until one is appointed.! 

If the writ is tested after the plaintiff’s death, or no proceedings 
have been had under a former writ, it is irregular.? 

In Kentucky, it is said that the death of the plaintiff deprives 
the debtor of the right to replevy, and hence in that state, an exe- 
cution abates by the death of the judgment creditor, before it has 
been executed,’ and a sale afterward, passes no title. But the 
execution does not abate after a levy,’ and a vendi. exp. may issue 
after the death. A stranger to the execution cannot take advan- 
tage of the abatement, nor can the plaintiff, if he acquiesces, 
until the original judgment is revived.’ 

Where there are two or more plaintiffs, and one dies after judg- 
ment, execution may issue, without a scz. fa. in the joint names of 
all the plaintiffs,° or in the name of the survivors.° 

It has been held in England, that if a feme sole plaintiff marry 
before execution, a scire facias must be brought by husband and 
wife to have execution of the judgment,” and if a feme sole defen- 
dant marry, there must also be a scire facias." 

In Ohio and Indiana, if the defendant dies, after execution is 
sued out and levied, the execution proceeds, as if the death had 
not taken place.’? But if the defendant dies after execution is 
sued out, and before levy made, or before execution is sued out, 
the execution cannot proceed in Ohio." 

By act of January 28, 1847, in Indiana, an execution in the 
hands of the officer may be levied after the death of the execution 
defendant, upon the personal property upon which such execution 
was a lien in the life time of the execution defendant, and the 
officer may sell the same, as if the defendant was living, but such 
levy and sale cannot prejudice the right of the widow of the de- 


—— 


(1) Dyer, 76 b.; 2 Ld. Raym. 1073; Mur- 
ray v. Buchanan, 7 Blackf. R. 549. 

(2) Center v. Billinghurst, 1 Cow. 34. 

(3) Wagnonv. McCoy, 2 Bibb, 198; Huey 
v. Redden, 3 Dana, 488. 

(4) Thomas v. Tanner, 6 Mon. 57. 

(5) 6 J.J. Marsh. 321; Buckner v. Ter- 
rill, Litt. S. C. 29. 

(6) 6 Mon. 57. 


(7) Kennedy y. Holloway, 6 J. J. Marsh. 
321. 


(8) 1 Arch. Pr. 81. 
(9) Payne v. Payne, 8 B. Mon. 392. 

(10) 1 Arch. Pr. 82. 

GD) ain: 

(12) Doe dem. Wolf v. Heath, 7 Blackf. R. 
154; cases below. 

(13) Lessee of Massie’s Heirs v. ioe 2 Ohio 
R, 287; Lessee of Cartney v. Reed, 5 
Ohio R. 221; Arnold y. Fuller, 1 Ohio 
R, 458. 
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ceased defendant to the amount of personal property allowed her 
absolutely by law.' 

On’ a judgment or execution against a personal representative 
of a decedent, land of the decedent cannot be sold.2 This rule 
has been in force in Ohio since the passage of the act of January 
19, 1802. Whether it prevailed under prior statutes, is a question 
yet undetermined. 

In Kentucky, slaves are not assets in the hands of an executor 
or administrator.‘ 

By the death of one of two or more judgment defendants, the 
execution does not abate.’ The execution may be against all 
the parties, but under it the property of the survivor only can be 
taken,® or upon suggesting the death, the writ may issue against 
the survivors alone.’ , 


IV. EFFECT OF APPEAL. 


t 


No appeal is allowed, in Ohio, from a judgment at law. But 
an appeal may be taken to the supreme court, from a decree in 
chancery, rendered in any court of common pleas, in the superior 
court of Cincinnati, the commercial court of Cincinnati, or the 
superior court of Cleveland. This is done by the party desirous 
of appealing, entering on the records of the court, at the term at 
which the decree is rendered, notice of his intention to appeal, 
and filing with the clerk, within thirty days after the rising of the 
court, a sufficient bond in double the amount of the decree,’ unless 
he is an administrator or executor, in which case, he need give 
no bond. If the appeal is consummated, by giving bond, no fur- 
ther proceedings can be had by the sheriff on an execution in his 
hands, nor if against an administrator or executor, after notice of 
appeal is entered on the records of the proper term. But, except 
in the latter case, a notice of appeal, without bond given, does 
not arrest proceedings on.an execution, unless the court direct ex- 
ecution to be stayed for thirty days, as it may, on motion of the 
party entering such notice, on laying him under reasonable terms.® 


(1) Acts of 1846-7, p. 127-8. R. 244: Huey v. Reddin, 3 Dana, 488: 
(2) Lessee of Gray v. Askew, 3 Ohio R. Daviess vy. Womack, 8 B. Mon. 385: 2 
466, 482. Saund. 72 k, note 4. 


(3) 3 Ohio R. 478 ; Judge Burnet’s dis- (6) Ib. 
senting opinion in McArthur v. Porter, (7) 2 Ld. Raym. 808: Payne v. Payne, 8 
1 Ohio R. 102. B. Mon. 392. 

(4) Warren v. Hall, 8 B. Mon, 224. (8) Swan’s Sts. 713-682. 

(5) Johnston v. Lynch, 3 Bibb, 337; 1 Litt. (9) Ib. 682. 
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The appeal, when consummated, vacates the decree of the infe- 
rior court. The practice has prevailed, both before and since 
1831, of remanding the decree of the supreme court, rendered on 
an appeal, to the inferior court for execution. This practice has 
been upheld in a recent adjudication, though doubts are expressed 
as to its correctness, since the passage of the act of 1831.’ This 
expression of doubt will probably introduce the practice of issu- 
ing executions on such decrees from the clerk’s office of the su- 
preme court. 

In Indiana, an appeal to the supreme court from a judgment or 
decree of an inferior court is allowed, except in certain criminal 
cases, and suits which originated before justices of the peace for 
less than twenty dollars, exclusive of costs. It must be prayed 
for and granted by the court whose decision is appealed from, at 
the term it is rendered, and bond must be filed within such time 
as the court appealed from deems just and reasonable.” The ap- 
peal, when granted, on bond being filed, stays execution, until the 
final decision of the appeal, provided it be not more than four 
years after the judgment.’ After four years, execution may issue, 
whether the appeal is or is not decided.‘ 

In Kentucky, an appeal may be taken from an inferior court to 
the court of appeals upon final decrees or judgments. Every 
appeal must be prayed.at the time of rendering the judgment, 
sentence or decree, and bond must be given in the clerk’s office, 
within a time to be fixed by the court.’ Praying an appeal does 
not ipso facto suspend the judgment or decree, before bond is 
given. It is not therefore error to issue or enforce an execution 


within the time given to execute an appeal bond, if bond is not 
filed.° 


V. EFFECT OF WRIT OF ERROR AND CERTIORARI. 


In Ohio, a judgment at law, but not a decree in chancery, may 
be reviewed by writ of error. It is only where the writ operates 
as a supersedeas, that the proceedings of a sheriff under the exe- 
cution need be suspended. A writ of error and a supersedeas do 
not operate retrospectively, so as to affect any act done before the 
allowance or service of the writ. If a writ be allowed on the re- 
turn day of aca. sa. the sheriff may return the writ non est inven- 


(1) Craig v. Fox, 16 Ohio R. 563. (4) Rev. Sts. of Ia. 632-3. 
(2) Rev. Sts. of Ia. 629. (5) 1 Moreh. and Brs. Dig. 128-9. 
(3) Ib, 632. . (6) Freeman vy. Patton, 1 J.J. Marsh. 193- 


EFFECT OF WRIT OF ERROR, ETC. 429 


tus; the plaintiff may afterward have the benefit of the return 
and proceed against the bail.’ If a. fa. has been levied on 
lands; and is ready to be returned, before the writ of error is 
served, the sheriff may make the return after writ of error and su- 
persedeas, and after the writ of error is at an end, the plaintiff is 
entitled to the benefit of the return; but if the writ of error is al- 
lowed after the execution has issued, but before the levy, no fur- 
ther proceedings can be had by the sheriff. The writ of error 
operates as a supersedeas from the time of the allowance, and 
avoids an after execution or levy.’ 

No writ of error operates in Ohio as a supersedeas, until bond 
and security for the condemnation money and costs are given to 
the clerk of the supreme court. If no bond is given, the execu- 
tion is not stopped, nor are proceedings thereunder stayed.2 Un- 
der the act of March 12, 1845, a writ of error may issue without 
bond being previously filed, but it only operates as a supersedeas 
when bond is given.’ This bond must be filed before the su- 
preme court obtains complete jurisdiction of the case, and before 
the citation is served; a bond filed afterward does not operate as 
a supersedeas, and is invalid, either as a common law or statu- 
tory bond, even although the judgment debtor had been arrested 
on aca. sa. and discharged on bond being filed.’ Under the act 
of 1831, the writ could net be allowed out of court by one or 
more judges, while the court was in session. Under the act of 
1845 the writ issues as a matter of course. 

A writ of error from the court in bank of Ohio to examine a 
judgment of the supreme court, held in a county, must be allowed 
within one year by the court in bank, when in session, or two 
judges, in vacation. The official information of the allowance of 
the writ in this case is, if allowed in term time, the official signa- 
tures of the judges to the allocatur, or a copy of the journal entry; 
if by two judges in vacation, their official signatures to the allo- 
catur, furnished to the clerk of the supreme court in the county.’ 
This writ of error also only operates as a supersedeas, when 
proper bond is given.’ 


(1) Parkins y. Wilson, 2 Ld. Raym. 1256, (5) Bayless v. Trustees of Bk. of St. Clairs- 
(2) Arnold vy. Fuller’s heirs, 1 Ohio R- ville, 15 Ohio R. 606. 

458, 464, (6) Ohio Railroad Co. v. State of Ohio, 10 
(3) Lytle v. Cin. Man. Co. 4 Ohio R. 467. Ohio R. 360; Lincoln v. Bishop, 13 Ohio 
(4) Barker vy. Cory, 15 Ohio R. 9: Vol. R. 249. 

XUIMGKO. L. 80: (1) White v. Ohio, 14 Ohio R. 468, 

(8) Swan’s Sts, 690. 
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Where a writ of error and supersedeas issued from the general 
court of the Northwestern Territory to the court of common pleas, 
staying proceedings, when a sheriff had a vendi. in his hands ; the 
judgment was afterward aflirmed, and a procédendo issued to the 
sheriff, authorizing him to proceed to sell; it was held that the 
sale under the procedendo was void. The procedendo, it was said, 
restored to the court of common pleas its suspended power to sell, 
but the sheriff could only sell under a new vendi.' 

No execution issues either from the supreme court. or the court 
in bank in Ohio upon cases brought before either by writ of error, 
but a special mandate is sent to the court, whose judgment is ex- 
amined, to award execution thereupon. The proceedings upon 
the execution so awarded, are the same as on judgments ren- 
dered in such inferior court.? 

Before a writ of certiorari is issued, the clerk, issuing it, must 
require and take a bond for the payment of the judgment which 
may be rendered, and all costs. The writ of certiorari operates 
as a supersedeas from the execution of the certiorari bond, both in 
Ohio and Indiana. 

In Indiana, a writ of error does not operate as a supersedeas, 
unless the supreme court in term, or a judge thereof in vacation, 
after inspecting the errors assigned on the record, make an order 
that such writ shall stay or supersede execution. If such order 
is made, itis indorsed by the clerk of the supreme court on the 
writ of error, and if proper bond is given for prosecuting the suit 
and paying any judgment rendered, but not otherwise, it stays 
execution until the final decision, unless it is postponed for more 
than four years. If execution has already issued, the clerk of the 
court below makes and signs a certificate of the issuing of such 
writ of error and filing of such bond, and after notice of such cer- 
tificate to the officer holding such execution, all further proceed- 
ings thereon are stayed.* 

After four years pendency, execution may issue, whether the 
writ of error is or is not decided.’ A writ of error will not be 
quashed, because no bond has been filed, but the want of a bond 
will be good cause for quashing the supersedeas.® 

In Kentucky, a writ of error is issued to bring a case before the 


(1) Conn v. Doyle, 2 Ohio R. 318. (A) Rev. Sts. of Ia. 632. . 
(2) Swan’s Sts. 680, 691: Earle’s Lassa (5) Ibid, 632-3. 
v. Shoulder, 6 Ohio R. 409. (6) Mills v. Conner, 1 Blackf. R. 5. 


(3) Swan’s Sts. 515: Rey. Sts. of Ia. 894. 
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court of appeals, as a matter of right, on the demand of the per 
son applying therefor on final judgments, etc., except in criminal 
cases, for other than misdemeanors,' or cases under the act re- 
specting riots, etc.; or the disturbance of religious socicties,? or 
divorce cases.’ 

No writ of error operates as a supersedeas, unless a copy of the 
record and an assignment of errors is filed in the clerk’s office of 
the court of appéals, and a bond is filed in the office of the clerk 
of the court, whose decision is intended to be superseded, or of 
the court of appeals.t. The mere execution of the bond does not 
suspend the judgment or decree; the record must be filed in the 
court of appeals, and ‘the writ of error with a supersedeas pro- 
cured and issued, before there is a suspension.’ In fact, the su- 
persedeas takes effect, not at the moment when it is issued, but 
when the certificate thereof is filed in the office of the clerk of the 
inferior court, or when due notice is given of it to the officer con- 
cerned in executing the judgment or decree, or the parties bene- 
fited thereby.® 

No writ of error, with or without a supersedeas, can issue to 
stay an execution on replevin and forthcoming bonds, until the 
error thereof has been adjudged of by the court from which the 
execution first issued, or to which the return of such bonds was 
made.” A writ of error coram nobis thereon, does not operate as a 
supersedeas thereon, unless so ordered by the court, or a judge 
thereof, in vacation, upon bond given.® 


VI. EFFECT OF INJUNCTION. 


In Indiana and Ohio, the courts of chancery, or the judges there- 
of, have power to grant injunctions, but they do not operate to 
stay proceedings, unless the bond, required by statute, is filed.® 
In neither of those states does a writ of injunction issue. In 
Ohio, the clerk indorses on the subpena, after bond is filed, “In- 
junction allowed and bail given,” and signs his name thereto." 
In Indiana, a copy of the order of injunction, certified by the 


(1) 1 Moreh. and Brs. Dig. 130; Loughb. (6) Runyon v. Bennet, 4 Dana, 598. 


Dig. 37. (7) 1 Moreh. and Brs. Dig. 134. 
(2) Ibid, 135. (8) 2 Ibid, 1552, 3. 
(3) Ibid, 136. (9) Swan’s Sts. 710,711; Vol. XLIII, O. 
(4) 1 Moreh. and Brs. 131, 132, 135, 136; L. 125, 6; Rev. Sts. Ia. 852, 3. 
-Longhb. Dig. 155. (10) Swan’s Sts. 711. 


(5) Saddier v, Glover, 1 B, Mon. 50, 
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clerk, is issued with the subpena, or if subpena has been served, 
separately, and delivered to the adverse party.' 

When an injunction is allowed after judgment, all proceedings 
thereon are arrested, and any process which may have issued 
thereon is stayed.? 

In Ohio, an injunction cannot be issued by the court of com- 
mon pleas to restrain an execution from the supreme court. The 
remedy of the party injured is by a motion to the supreme court, 
on the return of the execution.’ 

In all cases in Ohio, where a levy only is enjoined, the plaintiff 
at law has the right to abandon his said levy, and have a new 
execution on his judgment against other property. Where the 
sale of goods levied on is enjoined, the sheriff may re-deliver the 
goods to the defendant.® 

If the sheriff proceeds to sell after due notice of the injunction, 
he becomes a trespasser ab initio.® 

It is highly improper to make the sheriff, or other officer, who 
holds an execution in his hands, party defendant to a bill filed to 
enjoin the proceedings under the execution. The injunction when 
allowed operates upon the parties to the judgment enjoined, and 
through them upon all officers of the law acting in consequence 
of that judgment. If there be a fraudulent combination between 
the sheriff and judgment creditor, it may be proper to make the 
sheriff a party, as it would be to make any other person engaged 
in such a combination a party.- But the fact that he is sheriff and 
has the process in his hands to execute, furnishes no reason for 
involving him in the litigation. If made a party, the bill will 
be dismissed as to him with full costs.’ 

In Kentucky, an injunction may be granted, on bond being 
filed.* Granting an injunction, on condition of bond being filed, 
does not suspend the judgment, until bond is given.2 When bond 
is filed, the clerk must indorse that fact on the subpena.!” Unless 
bond is given, the sheriff cannot properly make any agreement to 
regard the order for an injunction as an absolute and effectual 
injunction.” 


(1) Rev, Sts. of Ta. 853. (8) 2 Moreh. & Brs. Dig. 809: ee 
(2) Ibid. Dig. 115. 

(3) Sample v. Ross’ Adm’r.16 Ohio R.419. (9) Freeman v. Patton, 1 J.J. Marsh. 193: 
(4) Vol. XLIII, O L. 126. Pell v. Lander, 8 B. Mon. 554. 


(5) Bisbee’s Lessee v. Hall, 3 Ohio R.449. (10) 2 Moreh. & Brs. Dig. 810. 
(6) Turner v. Gatewood, 8 B, Mon. 613. (11) 8 B. Mon, 557. 
(7) Olin v. Hungerford, 10 Ohio R. 268. 
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An execution may issue on a judgment at law, enjoined in 
chancery, the moment the injunction is discharged or dissolved, 
without leave of the court.' But if an injunction is dissolved on 
one day of aterm, and on a subsequent day the cause is finally 
heard, and bill dismissed, from which dismissal the complainant 
takes an appeal; the order dissolving the injunction is suspended, 
and it is irregular to issue execution on the judgment at law, 
pending the appeal in chancery.’ 

No appeal or writ of error lies in Kentucky to reverse or stay 
an order or decree of discharge or dissolution of an injunction, 
but one or more of the judges of the court of appeals may rein- 
state it.2 His order reinstating an injunction, does not relate 
back, and render an execution issued in the interim, irregular.‘ 


Vil. EFFECT OF REVERSAL OF JUDGMENT. 


In Ohio, it is enacted that if any judgment or judgments, in satis- 
faction of which any lands or tenements belonging to the party, 
hath or shall be sold, shall at any time thereafter be reversed, such 
reversal shall not affect or defeat the title of the purchaser or pur- 
chasers ; but in such case, restitution shall be made of the moneys, 
by the judgment creditor, for which such lands or tenements were 
sold, with lawful interest from the day of sale.’ It was held, that 
where the mortgagee purchases the premises mortgaged, under 
judicial proceedings had on the mortgage, and continues to hold 
them until the proceedings are reversed, the mortgagor may re- 
deem the premises.° A purchaser under a judgment, not the 
judgment plaintiff, cannot be divested of his title by a reversal of 
the judgment, even before confirmation of the sale.’ \ 

In Indiana, the reversal of a judgment or a decree does not 
affect a title acquired thereunder, if the person to be affected 
thereby, shall be or shall claim under a bona fide innocent pur- 
chaser, without notice, and not a party to the record, or attorney 
or solicitor, of any party thereto. The party injured has an ac- 
tion, if he cannot be restored to his estate, against the person by 
whose judgment or decree he has been injured, and may recover 
from him, if he became the purchaser, the reasonable value of the 


(1) Young v. Davis, 1 Mon. 152. (4) Young v. Davis, 1 Mon, 153, 
(2) Yocom v. Moore, 4 Bibb, 221: Talbot (5) Swan’s Sts, 479. 

y. Morton, 5 Litt. 326, (6) Hubbel v. Adm’rs. of Broadwell, et al. 
(3) 2 Moreh. & Brs, Dig. 812: Lough. 8 Ohio R. 120, 

Dig. 118. (7) McGuire v. Ely, Wright R. 520, 
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estate, with interest ;—if he did not, the amount of the sale, with 
interest or the amount derived by the person sued, from the sale, 
with interest. If the case is one, not above provided for, where 
the defendant is entitled to the possession, on motion and notice, 
the court will direct a writ of restitution to issue.’ 

In Kentucky, it has been decided, in accordance with the com- 
mon law rule, that when a sheriff sells land to a stranger, under a 
jfiert facias issued on a judgment, which is afterward reversed, 
the defendant shall not be restored to the property sold, but to the 
money for which it sold.? 

It has also been there held that the same rule applies to a pur- 
chaser under a decree in equity, which is afterward reversed, and 
it protects as well purchasers, who are strangers, as those, who 
are parties or privies to the judgment or decree. It extends to 
sales of infants’ land.* It protects the plaintiff in execution, who 
purchases, and he is not affected by a quashal of the execution, 
without notice to him.‘ 


VII. EFFECT OF BILL OF REVIEW. 


In Ohio and Indiana, a petition of review may be filed upon 
any decree in chancery—if for errors of law, of course—if on the 
discovery of new matter, with the leave of the court. In either 
case the court may, on motion, stay the proceedings on the for- 
mer decree, until the further order of the court, or final decree on 
the petition for review, if motion is made at the term at which 
the petition is filed; or if filed in vacation, then at the next suc- 
ceeding term. If proceedings are decreed to be stayed, the court 
must direct security to be given, as in cases of appeals or injunc- 
tions to stay proceedings at law. If proceedings are not stayed 
by order of the court, the party against whom such former decree 
was rendered, must fully comply therewith.. It is only in case 
an order to stay proceedings is entered, that the sheriff need in- 
termit his efforts to enforce the original decree on execution. 

In Kentucky, a bill of review may be filed to set aside a decree 


(1) Rev. Sts. of Ia. 456, 7. (3) Parker vy. Anderson, 5 Mon. 452: Ben- 
(2) 2 Bac. Abr. 740: 8 Co. 96: Cro. Jac. ningfield v, Reed, 8B. Mon. 105, 
246: 2 Tid. Prac. 936: Coleman v. Tra- (4) Williams v. Cummins, 4 J. J. Marsh. 
bue, 2 Bibb R. 518; Sneed v. Reardon, 637. 
1 A. K. Marsh, 217. (5) Swan’s Sts. 714-5; Rev.-Sts. of Ia. 
851. 
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in chancery, and is governed by the rules of chancery practice in 
England. 


IX. EFFECT OF DELAY TO ISSUE EXECUTION. 


In Kentucky, if an execution has once issued on a judgment 
within a year and a day after its rendition, but is not satisfied, 
another execution may issue more than a year, and even twenty 
years after the first, without scire facias.' So also, if an execution 
has issued within the year and day, which was returned satisfied, 
but afterward quashed.? 

But an execution cannot issue after a year and a day has been 
permitted to elapse from the judgment, or from a decree in chan- 
cery, without an execution.’ 

In case of a stay or suspension for a definite time, the year and 
day does not begin to run until the expiration of the stay or sus- 
pension expressed. But where the stay is indefinite, as until T. 
P. may order it, if a year and day is suffered to elapse, no execu- 
tion can issue without a scire facias.‘ 

A stay for three months after a levy does not release the judg- 
ment, or prevent the issuing of a ji. fa. at the end of the time, 
unless it is accompanied with an agreement, whereby a distinct 
cause of action is created, founded upon the discharge of the old 
debt.* 

An execution, issued without scire facias, after a year and a day 
from the judgment, during which there has been no execution, is 
not void as to the sheriff, who may justify under it, but is void as 
to the plaintiff or his attorney, who is privy to the irregularity,* 
and will be quashed on motion.’ 

In Indiana, it is not necessary to revive a judgment by scire 
facias, where an execution has not been issued, until the expira- 
tion of three years from and after the rendition of such judg- 
ment.’ No affidavit of the plaintiff, his agent or attorney, is re- 


(1) Craig v. Johnson, Hard. 520; Nichol- (5) Burks v. Bass, 4 Bibb R, 338: Me- 
son v. Howsley, Litt. 5S. C, 301; Payne Ginnis v. Lillard, 4 Bibb R. 490, 
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(A) Pollard v. Pollard, 4 Mon. 359: Long 
- -y, Morion, 2A. K. Marsh, 39. 


436 EFFECT OF DELAY TO ISSUE EXECUTION. 


quired to obtain a fieri facias on any judgment, when one is 
issued within a year and a day from such judgment.’ 

In Ohio, as before stated, a judgment only becomes dormant by 
an interval of five years elapsing, without any execution thereon. 
The sheriff is justified in acting under a regular execution issued 
even after the judgment has become dormant. 


(1) Rev. Sts. of Ia, 942: Acts of 1844-5, p, 39. 
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CHAPTER XXIV. 
ALIAS AND OTHER EXECUTIONS. 


SECTION I. RIGHT TO SEVERAL EXECUTIONS. 
fl. ALIAS EXECUTION. 
til. VENDITIONI EXPONAS AND PRODEEDINGS THEREON. 
IV. EXECUTION TO ANOTHER COUNTY. 
V. EXECUTION AGAINST SURETY. 
VI. EXECUTION AGAINST HEIRS OF A DECEASED PERSON. 


I. RIGHT TO SEVERAL EXECUTIONS. 


Aursoueu, in England, the plaintiff may issue a fiert facias and 
ca. sa. together,! and in some states a writ, uniting both, is in use, 
no such union is known in Ohio, Indiana, or Kentucky. Ifa writ, 
uniting the two, is issued without the affidavit required for a ca. 
sa. it does not authorize an arrest.? A plaintiff may abandon one 
writ, before itis executed, and sue out another,’ but not after the 
first has been executed.1 He may, however, have two writs of 
the same sort at the same time, running into different counties.’ 
Except in the case of writs into different counties, a second exe- 
cution cannot issue, until the first, if executed, is returned,’ nor 
can a second issue, after one on the same judgment has been 
returned satisfied.’ 


(1) Miller v. Parnell, 6 Taunt. 370. (6) Dorland v. Dorland, 5 Cow. 417; 
(2) Gwinn v. Hubbard, 3 Blackf. R. 14. Cairns v. Smith, 8 Johns. 337: Cumpston 
(3) 2 Tidd’s Pr. 912; Steele v. Murray, 1 v. Field, 3 Wend, 382: Ledyardv. Buckle, 

Blackf. R, 179. 5 Hill, 571; Shaffer v, Watkins, 7 Watts 
(A) Cutler v. Colver, 3 Cow. R. 30. and Serg, 219: Rev, Sts. of Ia. 742-3: 2 


(5) 2 Tidd’s Pr. 912; Steele v. Murray, 1 Tidd’s Pr. 912. 
Blackf, R. 179: Hammond vy. Mather, 2. (7) Browne v, Julian, 5 J, J. Marsh, 312. 
Cow. R. 456: Elliott v. Elsmere, 16 Ohio 
R27. 
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One execution cannot issue on two separate judgments or 
decrees.' 


Il. ALIAS EXECUTION. 


If a part only of a judgment is levied on a fieri facias, the 
plaintiff may have an alias fieri facias or other execution for the 
residue,’ or if a capias ad satisfaciendum is rendered ineffectual by 
the death or escape of the defendant, the plaintiff may have a 
new writ for the whole of his judgment.? In Ohio, also, he may 
issue a fieri facias, if the defendant takes the benefit of the prison 
bounds.‘ 

After a return of “no goods or lands” to a fiert facias, or “not 
found” to aca. sa., an alias fi. fa. or ca. sa. may he issued. This 
return of “no goods” may be made, where the defendant has 
goods, but they are subject to prior liens to an amount equal to 
their value.’ So also embarrassments upon the title, difficulties 
in making a fair sale, or the possibility of not making the money 
in consequence of earlier incumbrances, justify a judgment credi- 
tor in abandoning a levy on land.° 

In Ohio, and generally throughout the United States, a levy of 
an execution upon goods operates as a satisfaction, while the levy 
is in force and undisposed of.’ While the levy on personal pro- 
perty subsists, the land of the judgment debtor may be lawfully 
acquired on the presumption that the judgment is satisfied. If 
the levy is set aside for irregularity or casually lost, without the 
negligence or misconduct of the creditor, the lien of the judgment 
on the debtor’s land is revived, but if the creditor voluntarily sur- 
renders his levy on goods, the lien on the land is gone as against 
a bona fide purchaser thereof during the levy on the goods.’ The 
“debtor is discharged by the levy on sufficient goods to satisfy the 
judgment, even if the sheriff wastes the goods, or they are lost, or 
destroyed through want of vigilance while in the sheriff’s posses- 
sion, or he misapplies the proceeds of their sale, or does not return 


(1) Doe d. Wilkins vy. Rue, 4 Blackf. Re (6) Com, Bk. v. Wes. Res, Bk,,11 Ohio R, 
263: Merchie v. Gaines, 5B. Mon. R. 444, 


126. (7) Cass vy, Adams, 3 Ohio R. 223: Rey- 
(2) 2 Tidd’s Pr. 912; Steele v. Murray, 1 nolds vy, Rogers, 5 Ohio R. 169, 173: 

Blackf. R. 179. Ford v. Skinner, 7 Ohio R. pt. 2, 148: 2 
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the execution.' But if the levy is overreached by a prior lien, or 
is abandoned for the benefit of the debtor, or defeated by his mis- 
conduct, it is not a satisfaction.” 

A subsisting levy of an execution upon lands is not a satisfac- 
tion; nothing short of a sale of land under a levy can amount to 
a satisfaction.? 

In Indiana, either goods or lands, taken in execution, are con- 
sidered a satisfaction, until their insufficiency to satisfy the exe- 
cution is made manifest by a sale and return, showing the amount 
made, and then they are absolute satisfaction pro tanto, and the 
plaintiff may proceed for the balance unpaid.‘ 


Ii. ARREST——-HOW FAR SATISFACTION. 


The arrest of a defendant upon a ca. sa. is a satisfaction of the 
judgment, though no money be paid,’ and the lien of the judg- 
ment is thereby discharged.° 

A discharge from arrest, with the plaintiff’s consent, of a defen- 
dant, or of one of several defendants, satisfies the judgment.’ 

If a defendant is arrested on a ca. sa., and then discharged by 
the plaintiff, he may, on motion, have the judgment entered satis- 
fied. But if he neglects to do this, and a second ca. sa. issues, it 
may be set aside on motion. The second ca. sa., however, although 
irregular, is a sufficient justification to the sheriff for arresting him. 
But a discharge under the statute of Indiana, because the plain- 
tiff refuses to pay the prison fees, does not satisfy the judgment.’ 

Under the Indiana statute of 1841, the execution plaintiff or 
plaintiffs, his or their agent or attorney, might direct the defendant 
to be discharged without prejudice. This statute, it was held, 
embraced the plaintiff’s attorney at law.!° No such provision is 
made in the Revised Statutes of 1848. 

If a person arrested on ca. sa. deliver to the officer, under the 
statute of Ohio, property sufficient to satisfy the judgment, it must 


(1) 4 Mass, 402: 2 Pick. 586: 1 Denio R. 
574: 2 Hill, 329: 1 Watts and Serg. 251: 
3 McLean R, 354, 542, 

(2) 1 Denio R. 574: 9 Port. R. 301. 

(3) Reynolds v. Rogers, 5 Ohio R. 169, 
173: 14 Wend. 260: 4 Hill, 619: 3 Scam. 
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(4) McIntosh vy, Chew,1 Blackf. R, 289: 
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(5) Douglass v. Wallace, 11 Ohio R. 42. 
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(7) Prentiss vy. Hinton, 6 Blackf. 35; 
Tatemv. Potts, 5 Blackf. 534; Spader vy. 
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(9) Prentiss v. Hinton, 6 Blackf. R. 35; 
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be sold as if it had been levied on by a fi. fa., and it will operate 
as a satisfaction to the same extent only as if it had been levied 
on by fi. fa.! 

A sale under a satisfied judgment is valid, except where the 
purchaser had knowledge of the satisfaction,? or where he is the 
plaintiff in execution.’ 

A sheriff has no authority to sell under a judgment, which has 
been actually satisfied, by payment of money or sale of property. 
But if he has no notice of the satisfaction, he is not liable to the 
defendant in trespass for proceeding under a legal execution.‘ 
Where he has made a seizure, which amounts to a satisfaction, 
he cannot proceed to make another seizure. 

After a fieri facias is returned, levied on property, which re- 
mains unsold for want. of buyers, an alias cannot issue, unless it 
clearly appears that the property will not pay the debt,’ or unless, 
if the levy is on personal property, it is restored to the defendant, 
or he regains the possession.® In Kentucky, if the execution, after 
a levy is returned, ‘‘ stayed or stopped by injunction,” or “stayed 
by the agreement of the parties,’ an alias must issue, and not 
a vendi. exponas." 


Til. VENDITIONI EXPONAS AND PROCEEDINGS THEREON. 


If goods or lands are taken by a sheriff or other officer, 
in virtue of any execution or any part thereof, and remain in his 
hands unsold, he must make return thereof accordingly. The 
proper writ to be then issued by the clerk of the court, whence the 
griginal execution issued, is a writ of venditioni exponas directed to 
such sheriff or other officer, whereupon the like proceedings must 
be had, as might and ought to have been had on the first execu- 
tion.’ 

A vendi. exponas originally commanded only a sale of property 
previously levied upon, and no new levy was made under it. 
But in Ohio, it is provided that, whenever a writ of venditioni ex- 


(1) Douglass vy. Wallace, 11 Ohio R. 42; (6) Allen v. Johnson, 4 J. J. Marsh. 236; 
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ponas issues, the officer issuing such writ must, at the request of 
the party entitled to the benefit thereof, his agent or attorney, add 
thereto a command to the officer, to whom such writ is directed, 
that, if the property remaining in his hands not sold shall, in his 
opinion, be insufficient to satisfy such judgment or decree, he shall 
levy the same upon the lands and tenements, goods and chattels, 
or either, as the law shall permit, being the property of the judg- 
ment debtor, together with the property on hand, sufficient to sat- 
isfy such judgment or decree.! Under the writ thus framed, the 
officer may not only sell the property previously levied upon, but 
levy upon other property, as to which he must proceed as under 
a jiert facias. 

In Indiana, if the real estate of a Meena is held by a vendi- 
liont exponas, the plaintiff cannot take out a fiert facias and 
levy on other property. If he causes one to be issued, and is 
about to levy on other property, the court will set aside the fierz 
facias on motion and due notice. But a court of chancery will 
not interfere in such a case, unless to stay the Toner if 
necessary, until the motion can be heard.? 

In Ohio, prior to February 1, 1822, a vendi. might sree issue 
to a sheriff, whose term of ins had expired, and who had, while 
in office, levied the fi. fa. on the same judgment upon real 
estate. The practice, down to 1824, differed throughout the State 
of Ohio. In the general court of the Territory and in Hamilton 
county under the state government, the vendi. thus issued ; prob- 
ably in most of the counties of the state the vendi. was directed 
to the sheriff in office at the time of its date. Either course will 
probably be sustained. Under the Act of February 1, 1822, it 
was the most proper course, though probably not absolutely 
necessary, to issue the vendi. to the sheriff at the time of its date. 
But the act of February 25, 1824,? and the statute now in force, 
are explicit in declaring that no vendi. exponas or other process 
should thereafter be directed to or executed by any sheriff whose 
term of office might have expired. Since these statutes, the 
practice has been uniform throughout the state of Ohio in accord- 
ance with their provisions.‘ 

Prior to the act of 1824, in Arnold v. Fuller’s heirs,’ a fi. fa. 


(1) Swan’s Sts, 486-7. (4) Fowble v. Rayberg and Taylor, 4 Ohio 
(2) Lasselle v. Moore, 1 Blackf. R, 226: R. 55-59: Lessee of Sumner v. Moore, 2 
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was returned levied on land; afterward another execution issued 
to the successor of the sheriff, who made the return, and the suc- 
cessor levied on the same land, the judgment defendant being 
then dead, and sold under this levy. The levy and sale were de- 
clared absolutely void. The court intimated, that if the sale had 
been made by the same officer who made the first levy, the 
second writ and levy might have been considered as mere nulli- 
ties, and the sale might have been referred to the first levy ; but 
such a claim could not be made, where the officer was a succeed- 
ing sheriff, who acquired no power or authority from the first 
levy. 


IV. EXECUTION TO ANOTHER COUNTY. 


In Ohio, execution on a judgment or decree may be issued to 
the proper officer of any county, in which the defendant or defen- 
dants reside or have property.' It must be executed and returned 
to the office from whence it issues,? and the duties and liabilities 
of the officer are the same as on an execution from his own 
county. 

The right to issue execution to another county is more restric- 
ted in Indiana and Kentucky. It is regulated, in Indiana, by act 
of January 19, 1846.3 If, under an execution so issued, the officer 
neglects or fails to make a levy, and offer the property levied on 
for sale within three months from the time he receives the same, 
he is liable as for a false return, provided the defendant has pro- 
perty in his bailiwick.* 

In Kentucky, this right is regulated by the statute of 1828. 
The defendant may, in some cases, direct the clerk to issue exe- 
cution to another county.’ This direction must be given to the 
clerk before the execution is delivered to the sheriff. The re- 
quest of the defendant to sell certain lands only protects other 
lands than those named in the request, and not the defendant’s 
goods or slaves.". When, at the defendant’s request, execution 
issues to another county, he loses the privilege of having a valu- 
ation, and of redeeming within a year after the sale, if the land 
is sold for less than two-thirds its value.® 


(1) Swan’s Sts. 657. (5) 1 Moreh. and Brs. Dig. 651. 
(2) Ibid. (6) McKinney v. Scott, 1 Bibb R. 155. 
(3) Acts of 1845-6, p. 37, 38. (7) Bodley v. Downing, 4 Lit. R. 28, 
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EXECUTION AGAINST SURETY. 443 


Upon affidavit of removal of the defendant, etc., the plaintiff 
may obtain, in Kentucky, execution to another county. If no 
proper affidavit is filed, execution cannot, at the desire of the 
plaintiff, issue to another county, until after a writ of fi. fa. has 
been returned by the proper officer of that county in which the 
defendant resides, if he have any fixed place of residence, that 
“he has demanded satisfaction of A. B., the defendant in the exe- 
cution, and he failed to render the same, and no property found 
wherewith to satisfy this execution,” or if the officer have been at 
the place of residence of the defendant and has not found him, he 
shall return that “the defendant is not found, nor any property, 
and a copy left at his residence (or at his last known place of 
residence, if he be departed).”! 

The sheriff or other officer receiving a writ, issued to another 
county, must obey its command, and cannot be affected by the 
question, whether the clerk has taken, or seen taken, the proper 
steps, prior to the issuing of the execution.’ If, upon a judgment, 
an execution is erroneously sent to another county, it is not void, 
and a sale of lands, made under it, is valid.’ 


V. EXECUTION AGAINST SURETY. 


In Ohio, where judgment is rendered upon any instrument of 
writing, in which two or more persons are bound jointly, or joint- 
ly and severally, and it is made to appear to the court that one 
or more of said persons, signed the same as security or bail for 
his or their defendants, the clerk of the court, in recording the 
judgment thereon, must certify which of the defendants is princi- 
pal debtor, and which are sureties or bail. Upon such judgment 
a special execution issues, commanding the sheriff or other officer 
to cause the money, specified in the writ, to be made of the goods 
and chattels, lands and tenements of the principal debtor; but for 
want of such sufficient property of the princpal debtor whereof 
to make the same, then that he cause the same to be made of the 
goods and chattels, lands and tenements of the security or bail.’ 
The sheriff or other officer, who receives such a writ, must, in all 
cases, exhaust the property, real and personal, of the principal 


(1) 1 Moreh. and Brs. Dig. 646; 4 Litt.R. (3) Cox v. Nelson, 1 Mon. 94; 2 ib. Brown 
375, 389; 2 Bibb R. 8; 4 Monr. 464; 6 ib. v. Miller, 3 J. J. Marsh. 439. 

. 46; Hard. 122. (4) Swan’s Sts. 481-2. 

(2) Ringo v. Ward, 2 B. Mon. 128. 
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debtor, within the jurisdiction of the court, before any of the per- 
sonal or real property of the surety shall be taken in exe- 
cution.! But the sheriff is not bound to exhaust first the estate 
of any one alleged to be a principal debtor, unless the execution 
directs him so to do, as above stated. Such special execution 
can only be issued by the clerk, when he finds an entry on the re- 
cord to justify it, and if the defendants, who are sureties, neglect 
to secure the proper entry, chancery will not compel the judg- 
ment creditor to exhaust first the property of the principal.’ 

In Indiana, a surety may, in a proceeding instituted by him 
while the suit upon the note or other obligation is pending, prove 
to the court that he is surety, whereupon the court makes an 
order, directing the sheriff to levy first upon the property of the 
principal, and exhaust it. The clerk must indorse a memorandum 
of such order on the execution, issued on the judgment, and the 
sheriff, who receives an execution so indorsed, or showing the 
fact that a defendent is surety upon its face, must first sell so 
much of the estate of the principal defendant named in such ex- 
ecution as he may be able to find, before he shall sell any of the 
estate of such surety, unless he is otherwise directed by the 
surety.’ 

In Kentucky, a security in any bond, which has the force of a 
judgment, is relieved from liability thereon, upon a failure of the 
plaintiff to issue execution, bona fide, within twelve months after 
execution is due him. He may also, at any time, give notice per- 
sonally to the plaintiff, his agent or attorney, that he will no longer 
stand bound as security, and if execution is not demanded and 
proceeded in, within thirty days, he is absolved. The clerk must 
thereafter, unless the proceedings have been stayed by injunction 
or supersedeas, indorse on any execution issued on the bond, the 
name of the security, and that he stands released by law, because 
of the failure of such plaintiff to sue out execution, within twelve 
months after the same was due; or that he is not further liable to 
the satisfaction of the execution, because of the failure of the 
plaintiff to sue out execution in due time as appears by notice 
filed.* This indorsement is liable to quashal, if improperly 
made; but so long as it is not quashed, justifies the officer in refu- 
sing to coerce the debt from the security named therein. 


(1) Swan’s Sts. 482. (4) 1 Moreh. and Brs, Dig. 645: Bk, v. 
(2) Elliott vy. Elmore, 16 Ohio R. 27. Patterson, 2 B. Mon. 378: Brown v. 


(3) Rev. Sts. of Ia. 954-5, 744-5, Fulkerson, 8 B. Mon. 393. 


EXECUTION AGAINST HEIRS. 445 


By act of February 8, 1838, in Kentucky,' sureties, their admin- 
istrators, executors, heirs, and devisees, are discharged, from and 
after July 1, 1838, from liability on administration and guardian 
bonds, when five years have elapsed without suit after the youngest 
of the distributees, devisees, or wards have attained full age, and 
from liability on judgment, injunction, appeals, supersedeas, sale 
and replevin bonds, and all bonds required to be executed before 
issuing attachments, or ne exeats, or bonds for the forthcoming of 
property, or to abide by and perform the decree of any court, or 
before issuing writs of replevin, or costs, when seven years shall 
have elapsed without execution on the judgment, unless delayed 
by dilatory proceedings on the part of the defendants, or the de- 
fendant or defendants abscond, conceal themselves, or remove, 
&c. The surety is discharged from liability under this act, as 
well where seven years elapse after the return of one execution 
before the issuing of another, as where seven years elapse after 
judgment, before any execution issues, and this, although the 
principal debtor dies during the seven years.’ But if an execu- 
tion issues against a surety after such lapse takes place, and a 
levy and sale is made under it, he cannot set aside the sale on 
the ground of the lapse of seven years.’ 


VI. EXECUTION AGAINST HEIRS OF A DECEASED PERSON. 


In Kentucky, by act of December 17, 1792, it was provided 
that the same actions, which will lie against executors or admin- 
istrators, may be brought jointly against them and the heirs and 
devisees of the dead person, or both. This did not take away the 
remedy by scire facias against the heirs or devisees, without join- 
ing the personal representatives.® 

Wherever judgment is given in Kentucky, jointly against the 
executor and the heir or devisee, the execution must be first levied 
upon the goods and chattels in the hands of the executor or ad- 
ministrator, and for the balance on the lands or other estate of 
such heir or devisee, according to the nature of the judgment. 
In every such case, the officer must, unless otherwise directed by 
the heir or devisee, first expose and sell the personal estate in the 
hands of the executor or administrator ; and if that is not suffi- 


(1) Loughb. Dig. 558. (3) 8 B. Mon. 383. 
(2) Brayv. Howard, 7 B. Mon. 469; Da- (4) 1 Litt. 128. 
_ viess ¥. Womack, 8 B. Mon. 383. (5) South v. Hoy, 3 Bibb, 522. 
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cient, then expose so much of the real or other estate as may be 
necessary to make the balance.! 

In Ohio, where a debtor dies, after judgment has been rendered 
against him, which is a subsisting lien on his estate, and the ad- 
ministrator of the debtor makes a sale, which, for irregularity, 
passes no title, the judgment creditor may proceed by scire facias 
against the heirs and purchasers in possession, to revive the 
judgment and have execution awarded against the land. A 
judgment cannot be revived against the heirs of a decedent alone, 
without showing either that there is no administrator, or he has 
fully administered.’ It is doubtful whether, where lands have 
descended to heirs, and have been by them sold and conveyed, a 
judgment creditor of the ancestor can, by scire facia , enforce the 
collection of his judgment out of lands so sold and conveyed. 
However this may be, a scire facias cannot be sustained for that 
purpose and to revive a dormant judgment. The purchaser may 
plead as a bar, that the judgment was dormant at the time of the 
purchase, or became dormant subsequently.‘ 

Lands on the death of an ancestor, intestate, descend to his 
heirs, and may be sold on execution against the heirs, subject 
only to the rights of the administrator of the ancestor, if they are 
needed for payment of the ancestor’s debts. Where summons is 
served on a part, only of the heirs, named as defendants, and 
judgment is rendered against all the defendants, the judgment is 
erroneous and voidable, but not void. If land descended to them 
be sold on execution upon such judgment, the interest, at least, of 
those served, will pass to the purchaser.® 


(1) 1 Moreh. and Brs. Dig. 675-6. (4) Hutchinson’s Ex’r y. Hutchinson et 
(2) Miami Exp. Co. v. Heirs of Halley, 7 als, 15 Ohio R. 301. 
Ohio R. pt. 1, 11. (5) Lessee lof Douglass y. Massie, 16 


(3) Douglas v. Waddle, 8 Ohio R. 210. Ohio R. 271. 
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CHAPTER XXV. 


RETURN OF WRITS. 
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I." RETURN, TO WHAT COURT AND WHEN MADE. 


Buswes pursuing the command of a writ or process, the sheriff 
or cther officers to whom. it is directed, must return the same writ 
into the court, whence the writ came,! whether that court sits in 
his own or another county. 

In Ohio, the sheriff or other officer may inclose an execution, 
issued from another county, by mail, to the clerk of the court who 
issued such execution; and on proof being made by him, that 
such execution was mailed a sufficient or reasonable time to have 
reached the office, where it was issued, within the time prescribed 
by law, he is not liable for any amercement or penalty, for any 
failure of its safe arrival.? The same provision prevails in Indi- 
ana, and is there extended to executions from the supreme court.’ 


(1) Dalton, 162. (3) Rey. Sts. of Ia. 750-1. 
(2) Swan’s Sts. 484. ‘ 
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By another provision of the law of Indiana, any writ, process, 
rule or order, coming into the hands of a sheriff of a county as a 
deputy of the sheriff of the supreme court, may be inclosed in a 
letter to the latter, and deposited by the sheriff of the county, in 
the postoflice at his county seat, ten days before the returnday 
thereof; by doing which, he exonerates himself from liability.’ 

In Kentucky, when an execution issues from one county and is 
received by the proper officer in another, such officer having made 
thereon the proper return, is not compelled to go out of his county 
to return the same. He may, keeping a copy of the execution 
and return, enclose and seal the execution, with the proper return 
thereon, in a proper envelope, and direct it to that clerk from 
whence it emanated. When he does this, he must indorse on the 
back of the envelope the title of the suit or execution, and that 
such execution is inclosed, and place the same in a postoffice, to 
be forwarded by mail. He must then take the certificate of the 
postmaster, orsome other credible person, that he has done so. This 
shall, so far as regards such officer, be considered a return of the 
process.” Under this provision, it is not the duty of the sheriff to 
insert in his return, the time when he inclosed the execution. If 
the sheriff wish to exculpate himself for not returning an execu- 
tion from another county, he must show that it was, in due time, 
inclosed as above. He cannot relieve himself, by returning the 
execution, before notice of a motion is served upon him, or by 
objections to the process, as that it was made returnable at a 
more distant day than ninety days from its teste. Of this error, 
the sheriff cannot avail himself, although, by reason of it, the 
party may avoid the process.’ If an execution, with the return 
“not found,” is deposited in the postoffice at the proper time, the 
sheriff is not liable for its nonreceipt in time, although it was 
directed by accidental mistake, to ‘Johnston Ross,’ instead of 
‘Joseph Ross,’ the plaintiff in execution.‘ 

The return must be made at the time and place mentioned in 
the writ, and it is then filed by the clerk of the court, to which 
return is made.° 


The officer must return a writ in his hands for service, whether 
he serve it or not.° 


(1) Rev. Sts. of Ia, 644. (4) Thompson v. Ross, 1 J. J. Marsh. 600. 
(2) Act of 1828, Sec, 25,1 Moreh. & Brs. (5) Swan’s Sts. 649, 650. gah 


Dig. 649. (6) Webster v. Quimby, 8 Ne 
: . w Hamp. R. 
(3) Wilson v. Huston, 4 Bibb R. 332. 882. a Z 
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The time of the return of the several writs of mesne and final 
process have been stated in the several preceding chapters upon 
the sabject of those writs,' except that, in Indiana, by act of Feb- 
ruary 11, 1848, all executions are made returnable in one year 
from the date thereof.? The return may be made at any time of 
the day, on which the writ is returnable. If returnable forthwith, 
it may be made at any time before or upon the day of adjourn- 
ment of the court, although the court has actually adjourned be- 
fore the return is made. 

In Ohio, in all cases where writs of execution or orders of sale 
in chancery are in the hands of any sheriff or other officer, at the 
time of the passage of any law prescribing the time of holding 
courts, and there is not sufficient time to return said writs by .the 
second day of the term of any court as prescribed by such law, 
the said sheriff or other officer, may return said writs at any time 
during the sitting of said court. All sales and other proceedings, 
had under and by virtue of said writs, have the same force and 
validity, as if said sales had been made, and said writs returned 
by the second day of said court.® 

Mesne process against the body, returnable out of term, is void 
and cannot be amended.’ Final process returnable out of term, 
is voidable only and may be amended, even in those states, 
where it is required to be returnable in term time.* The latter is 
only to be set aside on motion, for irregularity.® 

Process cannot be made returnable on Sunday,’ nor can it be 
tested or issued on Sunday, except by special provision.’ But 
these errors are amendable.? The service, however, or return, 
should in no case be made on Sunday. A judgment on a writ 
served on Sunday is erroneous, unless where it is allowed by 
statute."° A return on a writ returnable on Sunday is, in Eng- 
land, made on the preceding Saturday." In Indiana, the return on 
an execution, returnable on Sunday, must be made on the Mon- 
day next following.” 


(1) Ante, 63, 202-3, (7) Gould vy. Spencer, 5 Paige R. 541; 
(2) Rev. Sts. of Ia. 1046. Boyd vy. Vanderkemp, 1 Barbour Chy. 
(3) Act of Feb. 18, 1848, Vol. XLVI, O. R. 289. 

L. 24. ; (8) 22 Wend. 648 ; Van Vechten v. Pad- 
(A) Miller v. Gregory, 4 Cow. 504. dock, 12 Johns. 178. 
(5) Oramer v. Van Alistyne, 9 Johns. 386; (9) Ib.; Stone v. Martin, 2 Denis, 185. 

2 Denis R. 185. (10) Rob v. Moffat, 3 Johns. R. 256. 


(6) Campbell v. Cummings, 2 Burr.1187. (11) Loveridge v. Plaistow, 2 H. Bl. 29. 
(12) Rev. Sts. of Ia. 758. 
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I]. RETURN, BY WHOM MADE. 


The return of a writ must be made by the officer, to whom it is 
directed, or his successor in the office of sheriff. A writ to the 
sheriff of one county confers no authority on the sheriff of another 
county to execute or return it. All the acts of the officer, to 
whom it is not directed, are void, and it affords such officer no 
justification.’ 

Where the writ is directed to another person than the sheriff, as 
to the coroner, etc., he is to make return thereof.’ 

A deputy sheriff may return a writ, directed to the sheriff. In 
England, a return by the under sheriff is made in the name of the 
high sheriff? but it seems that any other deputy may act either in 
his own name, or in that of his principal.* In New York, a return 
by a deputy sheriff in his own name is erroneous.’ In Illinois, 
a return by a person signing himself “ Deputy Sheriff,’ without 
signing the name of the sheriff, has been held void. In Ohio, it: 
has been decided, that a return must be made by a deputy 
sheriff, not in his own name, but in that of the sheriff.’ This 
decision has subsequently been explained as based in a great 
measure upon the fact, that at the period then in review, there 
was no statute, expressly providing for the appointment of deputy 
sheriffs.? It cannot be doubted that the most correct form of sign- 
ing returns made by a deputy, is “ A. B. sheriff of county, 
by C. D. deputy sheriff,” but it may be presumed that this would 
not now be considered in Ohio indispensable. A signature “C. 
D. deputy sheriff,” for “A. B. sheriff’ would probably be held 
sufficient, either in Ohio, Indiana, or Kentucky.° 

In Kentucky,'® when any under sheriff has served any writ of 
execution or other process, he must indorse thereon the time of 
service, and subscribe as well his own name as that of his princi- 
pal to the return thereof, under pain of forfeiting forty dollars, one 
half to the commonwealth, and one half to the informer, to be 
recovered with costs, by action of debt or information, in any 
court of record ; or if the execution issues on behalf of the com- 


(1) Bybee v. Ashby, 2 Gilm. R.151; Kent (7) Lessee of Anderson v. Brown, 9 Ohio 


vy. Roberts, 2 Story R. 591. Ratok 
(2) Dalton, 162. (8) Walke v. Bk. of Circleville, 15 Ohio R. 
(3) Sewell on Sheriffs, 384, 298. 
(A) Salk. 95, (9) 4 J.J. Marsh. 411; Spafford v. Good- 
(5) Simonds v. Catlin, 2 Caines Rep. 61. ell, 3 McLean, R. 97. 


(6) Ryan v. Eads, Bre, 168; Ditch vy. Ed- (10) 2 Moreh. & Brs. Dig. 1453; 1 ib. 351, 
wards, 1 Scam, 127, 
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monwealth, fifteen per centum on the amount thereof per annum, 
until the execution is amended, or the money paid. In the latter 
case, the sheriff is liable, if the deputy is unable to pay. The 
thing done is not rendered void by reason of the deputy’s omission 
to make the required subscription.! 

It has been held in Massachusetts, that when the deputy, who 
sold under an execution, died after the return day, without having 
made a return of his doings, the sheriff might make it.? 

In Ohio, whenever the term of office, for which any sheriff has 
been elected, has expired, or he has resigned or removed without 
the county, it is his duty to deliver over all writs of execution and 
all other process, of whatever description, whether executed or 
not, to such person as may have been elected and qualified to 
discharge the duties of sheriff; or if no such person has been 
elected and qualified, then the coroner of said county, making the 
necessary and proper return on each writ of execution or other 
process, as far as the same shall have been executed. If the 
coroner has received such from the former sheriff, he must, in like 
manner, deliver them over to the new sheriff. When any sheriff 
dies during his term of office, his executor or administrator or se- 
curity may make the delivery to the coroner or new sheriff, as the 
case may be. The coroner or new sheriff, so receiving such writs, 
must proceed to execute and return them, as if they had been 
originally directed to him.’ 

In Indiana, if any officer to whom an execution shall have been 
delivered, dies or goes out of office before such writ has been exe- 
cuted, his successor or any officer authorized by law to discharge 
the duties of such office in such case, must proceed thereon, as 
the original officer might have done.‘ 

The proper course, where a new sheriff or coroner thus receives 
a writ, is that, the officer to whom the writ is directed, if living, 
shall make his return of all things, done by him under it, and 
hand the writ, and return to the new sheriff or coroner, before the 
return day; and such new sheriff or coroner will return the writ 
with the old officer’s return thereon, adding, that he received the 
writ as above indorsed from his predecessor, and then making 
his own return of the acts done by himself.’ A writ returned by 
the new sheriff, with a return indorsed by the old sheriff, and 


(1) Winslow v. Austin, 5 J. J. Mar. 411. (4) Rev, Sts. of Ia. 750. 
(2) Ingersol v. Sawyer, 2 Pick, R. 276. (5) King v. Shf. of Middlesex, 4 East, 604; 
(3) Swan’s Sts. 849. State v, Leavell, 3 Blackf, R, 117. 
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signed A. B. late sheriff,is good. The christian and surname 
of the sheriff need only be given, and the name of office is not 
requisite! A return by a sheriff, after he is discharged from 
office, was anciently held void.2 But in Massachusetts, it has 
been sustained? Whether it is conclusive, may be doubted.‘ 


Tl. GENERAL RULES AS TO RETURNS. 


Dalton defines a return to be nothing else but the sheriff’s an- 
swer, touching that which he is commanded to do by the writ, and 
states its object as but to inform the court of the truth of the 
thing. He remarks that this is the most difficult thing belonging 
to the sheriff’s office, for the sheriff must be very careful and cir- 
cumspect that he make these returns according to law, both for 
substance and form; otherwise he shall not only endanger himself 
to be amerced and sued for the same, but he shall also endamage 
the parties and may hazard the suit itself. 

The sheriff’s return is that only, to which he puts his name, 
when he returns the writ; anything else which may appear on 
the same paper is no part of it.6 It is indorsed on the back of 
the writ; and yet if it is made on the inner side of the writ, it is 
good enough.’ If the return is long, a schedule is annexed to the 
writ, and referred to in an indorsement on the writ. 

The sheriff ought to set his name to his return, that is, his sur- 
name and christian name. If he does not, the return is probably 
void.’ Itis better, but not absolutely necessary, to add the title 
of office “sheriff” and to state of what county. The absence of 
the sheriff’s name to the return is cured by appearance and 
plea.’ 

Every act done by the officer in the course of the execution of 
a writ may be indorsed on it, as it occurs; but in practice sheriffs 
are not particular to note each step taken. A general return at 
the close is all that is usually made, or that is material." 

The return need not show in what county the writ was execu- 
ted; the court will presume, if necessary, that the sheriff execu- 


(1) Bethyll v. Parry, Cro. Car. 189, 570. (6) Windle v. Recardo, 1 Brod. and Bing. 


(2) Palmer v. Potter, Cro. Eliz. 512, aie 

(3) Welsh v. Joy, 13 Pick, R. 477. (7) Dalt. Shff. 188-9 

(4) 13 Serg. & R. 96; 1 Rawle, 420; 1 (8) Dalt. 188: Sew. Shff. 384: Sheppard 
Penns. R. 497. v. Hill, 5 Pike, 308. 

(5) Dalt. Shff. 162. (9) Dalston v. Thorp, Cro. Eliz. 767. 


(10) Glover v. Whittenball, 2 Denio R. 633- 
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ted it in his own county.' But if it states where the writ was 
executed, and it appears that the place was out of the sheriff’s 
county, the service is a nullity, unless by law he may properly do 
the act out of his county. 

The following general rules may be laid down in regard to the 
form of returns. 

1.. A return must be made according to the precedents.? This 
rule is not of so much importance at the present day as anciently, 
although, in all essential matters, and wherever it can be done, 
without sacrificing brevity and simplicity, forms should still be 
used, which have received the sanction of long practice and of the 
courts. 

2. Every return ought to answer the point of the writ, and the 
whole writ.’ 

3. Dalton asserts that the return of the sheriff ought to be cer- 
tain to every intent, as a declaration ought to be, and the sheriff 
is bound to take knowledge of the law in making his return. 
And yet he refers to 8 Co. 127, 128, that the sheriff’s return being 
only to ascertain the court of the truth of the matter, it requires 
not such precise certainty as is required in pleading.‘ At the 
present day, it is held, that it should receive every reasonable in- 
tendment and construction.’ But this should not induce sheriffs 
to disregard precision of statement. The return must state the 
fact positively and not on the information of others, “as I am in- 
formed,”” or “as far as it appears, or is known to me.”® 

4. If the return is repugnant, it is not good.’ 

5. A double return made by the sheriff is not good. 

6. The return must not be argumentative. ® 

7. The return must not falsify the writ or the record. 

8. Nor must it be contrary to a former return of the sheriff or 
his predecessor. 

9. Nor must it be against the admittance of the party." 

10. It must state the facts truly. 

In Kentucky, it is the duty of every sheriff or other officer, who 
executes original or mesne process on a defendant, to insert in his 


(1) Henryv. Ward, 4 Pike R.150: 4 ib, (6) Gullyv. Sanders, Lit. S.C. 424. 


R555, (7) Dalt, 172. 
(2) Dalton, 162. (8) Ibid. 
(3) Ibid, 168: Sewell, 386. (9) Sewell on Shffs, 386. 
(4) Dalt, 168: 22 Maine, 14, 310. (10) Ibid. 


(5) Booth v. Booth, 7 Conn. R. 350: Whit- 
tlesey v. Starr, 8 Conn. R. 134, 
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return the time of executing such process. Should he fail, how- 
ever, to return the time of executing such writ, it does not impair 
the return of executed. But such sheriff or other officer shall be 
fined by the court to whom such process may be returnable, for 
such failure, a sum not exceeding ten dollars, on the motion of 
any person who may be party to the suit, such officer having 
had ten days’ notice of the time of making such motion. Such 
sheriff or other officer, is also liable to the action of any person 
aggrieved by such failure.'_ He must also indorse upon either 
original or final process, the time of reception of the same.2 A 
return, which is ambiguous as to the time when service of pro- 
cess was made, will be construed favorably for the plaintiff? A 
summons issued June 23, 1841, was returned “ executed June 21, 
1841.” It was held that the day should be rejected from the re- 
turn, and it would then show service on some day in June.* 

In Indiana, the officer to whom any writ of summons or capias 
ad respondendum is directed, must insert in his return, the time 
when such writ was received by him, and the time of its exe- 
cution.’ 

In Ohio, the time of receiving an execution must be indorsed, 
but no statutory provision requires the insertion in a return of the 
time of its service, except as to a subpcena in chancery. It is, 
however, more proper to insert it, though not necessary. Where- 
ever service of process within a prescribed period before the com- 
mencement of a term authorizes action by the court at that term, 
there is good reason for the return of the officer stating the time 
of serving such process.° 


IV. RETURNS TO SUMMONS. 
Returns to writ of summons in Ohio may be as follows: 


1. If served personally : 


Personally served on the defendant, on the day of VAS). ———. 
C. D., sheriff of county. 
Fees : 
(1) 1 Moreh. and Brs. Dig, 333. (5) Rev. Sts, of Ia. 674. : 
(2) Ibid, 339, 1460, (6) Wilson v. Greathouse, 1 Scam, 174; 
(3) Cosby v. Bustard, Lit. S. C. 137. Clemson v. Hamm, 1 Scam. 176. 


(4) King v. Spearman, 3 B. Mon. 289. 
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2. If by deputy: 


Personally served on the defendant, on the —— day of AD ; 
C. D., sheriff of county, 
Fees: By E. F., deputy sheriff. 


3. If by copy: 


Served on the defendant, by leaving a true copy of this writ at his usual 
place of residence, on the day of AD. : 
C. D., sheriff of 


county. 
Fees: 


4. If served on more than one defendant: 


Personally served on the defendants, on the day of ——, A. D. ; 


C. D., sheriff of county. 
Fees: 
5. Ifnot served: 
Not served on the defendant, who is not found in my county. 

C. D., sheriff of county. 


Fees: 
6. If served on part and not served on part: 


Served on the defendant A. B., by leaving a true copy of this writ at 


his usual place of residence, on the day of y Acad): Not 
served on G. H. and K. L., who are not found in my county. 
C. D., sheriff of . county. 


Fees: 


‘7. If served on part at different times and not served on part: 


eT: f 
, by leay- 


Served on the defendant A. B., on the day of 
and on the defendant G. H., on the day of eA): 
ing a true copy of this writ at the usual place of residence of each of them. 
Not served on K. L. and M. N., who are not found in my county. 

C. D., sheriff of 


county. 
Fees: 


8. If against a religious society : 


Personally served by leaving an attested copy of this writ on the day 
of AST). , with A. B., who is one of the officers of the within 
named religious society, to wit: a trustee of said corporation. 


C. D., sheriff of 


county, 
Fees: 
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9. If against an incorporated town: 


Personally served this writ by leaving an attested copy thereof on the 


day of , A. D. ——, with A. B., who is recorder of the within in- 
corporated town. C. D., sheriff of county. 
Fees: 


10. If against an incorporated town, and served by copy : 


Served the within writ by leaving an attested copy thereof on the 


day of pas DD, , at the usual place of residence of A. B., who is 
recorder of the within incorporated town. 
C. D., sheriff of county, 
Fees: By E. F., deputy sheriff. 


11. If against a turnpike company : 


Served the within writ by leaving an attested copy thereof on the 


day of pe Aven LD)? , with A. B., who is the president of the within 
turnpike company: C. D., sheriff of county. 
Fees: 


12. Another form, if against a turnpike company: 


Served the within writ by leaving an attested copy thereof on the 
day of pe lie , with G. H., who is a director of the within turn- 
pike company, and A. B., the president of said company, cannot be found 
within the jurisdiction of the court. 


C. D., sheriff of 


county. 
Hees: 7 


13. If against a school district : 


Served the within writ by leaving an attested copy thereof on the 


day of yA ED, , with A. B., who is the clerk of the within school 
district. ! 
Fees: ‘ C. D., sheriff of county. 


14. If served.on a corporation in general: 


Served the within writ by leaving an attested copy thereof on the 


day of pa: , with A. B., who is the mayor (or president, ete.) 
of the within corporation. 2g 
Fees: od sheriff of county. 


15. If served on a branch of the state bank of Ohio, and not 
on the president or cashier thereof : 
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Served the within writ by leaving an attested copy thereof on the 


day of PING AIDE , at the usual place of business of the within bank, 

between the hours of A. M., and P. M., during usual business 

hours. C. D., sheriff of county. 
Fees: 


16. Ifserved on a company of persons, sued by their ordinary 
name of copartnership : © 


Served the within writ by leaving an attested copy thereof on the 
day of Seiad be , at the usual place of doing business of the within 
company within the county of ; 


C. D., sheriff of 


county. 
Fees: 


17. If served on a foreign insurer or insurance company : 


Served the within writ by leaving an attested copy thereof on the 
day of , A. D. , with A. B., who is the agent, in the county of 5 
of the within insurance company (or insurer), whose principal office is located 
out of the State of Ohio (or who resides out of the State of Ohio). 


C. D., sheriff of county. 
Fees: 
Or instead of Nos. 1, 3, 6, the return may be briefly: 
1. Served personally the day of pAGALD. : 
Fees: C. D., sheriff of county. 
3. Served by copy at residence the day of , A. D. : 
Fees : ©. D., sheriff of county. 
6. Served by copy at residence of A. B., the day of Sei Be 

Not found as to G. H. and K. L. 

Fees: nee C. D., sheriff of county. 


Indeed, a return “served” without anything superadded is 
under the Ohio statute a sufficient return of service, whether the 
service is by copy, or personally, or upon one defendant or more.! 
If all the defendants sued are not served, there must be some de- 
signation of the persons served, thus, “served as to A. B. and C. 
D.;” adding “not found asto HE. F. and G.H.” The statute of 
Ohio provides that, when the sheriff or other officer returns the 


(1) Gamble et al. v. Warner, 16 Ohio R. 371. 
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process “served,” the defendant or defendants are to be consider- 
ed as being in court, and may be proceeded against accordingly.' 

A return to a writ as to one defendant “served by leaving a 
true copy of this summons at the residence of A. B.,” has been 
held good in Ohio, though it seems that a return “ served by leav- 
ing a true copy of this writ at the house of A. B.,” is insufficient. 
A man may have two or more houses, and may not reside in 
either of them, but he can scarcely have two places of residence or 
two residences at one and the same time.” A return showing a copy 
left at defendant’s last place of residence or store, is insufficient.’ 
A return must embrace specifically all the defendants ; must show 
what action has been had as to each of them, or that no action 
has been had as to all, or some of them, stating which. A sum- 
mons was issued in Ohio against three defendants, and returned 
“served by leaving a copy of this writ at the residence of the 
within named defendant.” The court held, that though the return 
“served” would have been good under the Ohio statute, the part 
here added could not be rejected as surplusage, and, taking the 
whole together, there was no return of service as to all or any of 
the defendants.‘ 

A return upon a writ against several, that it was served on some, 
specifying in what manner, and that it was served on others “as 
above stated,” is good.’ 

In both Indiana and Kentucky, the general return of “ exe- 
cuted,” without specifying in what manner, is recognized by 
statute as sufficient, and has received the sanction of the courts.® 
But a return on a writ against several, “executed on all in my 
bailiwick, except R. S.,” is insufficient as to any one of the defen- 
dants.’ 

The circumstances under which a return of “not found” may 
be made in Kentucky, have already been detailed. A return by 
a principal sheriff, that the defendant is no inhabitant of his baili- 
wick, has there been held equivalent to a return, that he is no 
inhabitant of the county; but it has been said to be otherwise 


(1) Swan’s Sts, 650, (6) Stephens v. Frazier, 2 B. Mon. 253. 
(2) Walke v. Bank of Circleville, 15 Ohio So in Alabama, 7 Port, R. 443. Contra. 
R, 298. in Illinois, 1 Scam. R. 239; 3 ib, 575, 
(3) Wright R. 709, 563. and in Arkansas, 1 Pike’ R. 50; 2 Pike 
(4) Gamble et al. vy. Warner, 16 Ohio R. R. 26. 
371. (7) Hackwith y. Damron, 1 Mon. 239. 


(5) Marshfield v. Montpelier, 4 Vermont (8) Ante, p. 81-85, 
R. 284. 
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with such a return by a deputy sheriff! A general return by a 
deputy sheriff of “ not found,’ means “not found in the county.”? 

If any writ or process be executed, in Kentucky, and for want 
of a return thereof to the office from which it issued, an alias, 
pluries, attachment or other process be awarded, the sheriff must 
not execute such subsequent process, but must return the first pro- 
cess by him executed, if it be in his possession. But if it be not 
in his possession, then he must return the subsequent process with 
an indorsement of the execution of such first process, and the 
name of the appearance bail, (if any was taken), and must also 
return a copy of the bail bond. On this being done, there will be 
the same proceedings as if the first process had been duly re- 
turned.’ 

In Indiana, a return of “not found” as to one defendant, stating 
that the sheriff did not go to his house by order of the plaintiff’s 
attorney, is not a legal return of “not found.’ If a writ as to 
one party is returned “not found,” and an alias issues for him to 
another county, which latter writ is afterward declared void, the 
plaintiff may suggest the return of “not found’ and proceed 
against the defendant who is served alone.’ 


IV. RETURN TO CAPIAS AD RESPONDENDUM. 


The return of the sheriff, on the capias ad respondendum, in Ohio, 
when he takes the body, is “I have taken the body,” as to the 
defendant, or “I have taken the bodies” as to the defendants, on 
whom the writ has been served. He must also, if bail is taken, 
indorse on the capias ad respondendum the name of the bail by him 
taken, and deliver a copy of the bail bond to the clerk of the 
court, at or before the return day of the writ. This copy must be 
safely kept by the said clerk, in his office.® 

In Indiana, when any person arrested on a capias ad responden- 
dum has given special bail, or for want thereof, is committed to 
prison, the officer must specially indorse and return the same 
upon such writ.’ 

A return of tarde to a capias ad respondendum is not good.’ The 
return of “danguidus” is sufficient, if it shows that the party is so 


(1) Gully v. Sanders, Litt. S. C. 424; (4) Lodge v. State Bank, 6 Blackf. R. 558. 
Heatherman vy. Hulin, 3 J. J. Marsh. (5) Grover v. Sims, 5 Blackf. R. 498. 
432; Greenup v. Bacon, 1 Mon. 108. (6) Swan’s Sts. 650. 

(2) Evans v. Waite, 5 J. J. Marsh. 113. (7) Rev. Sts. of Ia. 673. 

(3) 1 Moreh. & Brs. Dig. 324. (8) Dalt. Shff. 212, 
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sick as to endanger life in the execution of process, and so con- 
tinued to the return of process.!. But the sheriff, in case of sick- 
ness of the defendant, must either appoint a keeper to watch him, 
or use diligence to arrest as soon as the party recovers.” 

A return to a capias ad respondendum of a rescue, while convey- 
ing the party to jail, is good, but not after the prisoner has been 
once in jail This return need not name the rescuers, or state 
them to be people of the county. But it must state that the defen- 
dant was arrested in the county.’ An escape, owing to the negli- 
gence of the officer, will not justify the return of a rescue.® 

Returns to writs of capias ad respondendum, requiring bail, may be 
as follows : 

1. Return of non est inventus. 


The within-named A. B. is not to be found in my county. 
C. D., sheriff of 


county. 
Fees : 


2. Return of cept et paratum habeo. 

I have taken the body of the within named A. B., whose body I have 
ready before the court, within named, at the day and place within contained, 
as the within writ commands me. 


C. D., sheriff of 


county. 
Fees: 


3. Returns of cept corpus, and that defendant is in custody. 
I have taken the within named A. B., whose body remains in the jail of 


county, under my custody for want of bail. 
C. D., sheriff of 


county. 
Fees : 


4. Return cepi corpus to one defendant, and non est inventus to 
another. 

T have taken the body of the within named A. B., whose body I have ready 
before the court within named, at the day and place within contained, as the 
within writ commands me: and the within named H. F. is not to be found 
in my county. 


C. D., sheriff of 


county. 


(1) Cavenagh v. Collet, 4 Barn. & Ald. (2) Ib. 
279; Baker v. Davenport, 8 Dowl.& Ryl. (3) May v. Posby, Cro. Jac. 419, 


606; Jones v. Robinson, 11 Mee. & W. (4) King v. Shf. of Middlesex, 1 Barn. & 
758; Bramble v. Poultney, 12 Verm. R. Ald. 190, 


342 ; Byrne v. Morris, 2 Cow. 472. (5) Fermor v. Phillips, Holt, 537. 
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5. Rescue. 
I took and arrested the within named A. B., within my county, according 
to the exigency of the within writ, to wit: on the day of halon! 8 
, and safely kept him in my custody, until H. F., and divers other persons, 
to me unknown, on the day of PAL): , at , with force 
and arms assaulted and ill treated me, and the said A. B. out of my custody 
then and there rescued, and the said A. B. then and there, with force and 
arms rescued himself and escaped out of my custody, and afterward the 
said A. B. is not be found in my county. 
C. D., sheriff of 


county. 


6. Defendant rescued himself. 

On the - day of cL). , within my county, I took the body 
of the within named A. B. according to the exigency of said writ, and safely 
kept him in my custody until afterward, to wit: on the day of ; 
A. D. , with force and arms, the said A. B. rescued himself and escaped 
out of my custody; and afterward and before the return of said writ, the 
said A. B. is not to be found in my county. 


C. D., sheriff of 


county. 


7. Defendant discharged upon habeas corpus. 

I took the body of the within named A. B. and safely kept him, until 
afterward, on the day of aA DD, , by virtue of a certain 
writ of habeas corpus, to me directed and to this writ annexed, I conveyed the 
said A. B. before the Honorable H. F. therein named, who upon examination 
into the cause of the capture and detention of the said A. B. upon the within 
writ, forthwith discharged the said A. B. from his said confinement, and 
from my custody, as will appear from the order hereunto annexed, wherefore 
I cannot have the body of the said A. B. before the court within named, at 
the day and place within contained, as within I am commanded. 
; C. D., sheriff of 


county. 
Fees : 


8. Defendant discharged under Insolvent Debtor’s Act in 
Ohio. 

On the day of fetal , in my county, I took the 
body of the within named A. B., and thereupon, at his request, I took 
him before the commissioner of Insolvents of county, and the said 
A. B. then produced to me the certificate of the commissioner, of which the 
following is a copy: (Here copy the certificate of the commissioner : ) 
Whereupon, in obedience to said certificate, I have discharged the said A.B. 
from custody. 


C. D., sheriff of —— county. 
Fees : 
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9. Return that defendant had taken the benefit of the insol- 
vent debtor’s act in Ohio: 


I do hereby certify, that before the coming of the annexed writ to me di- 
rected, to wit: on the day of ASD: , the said A. B., in the 
said writ named, obtained from the commissioner of insolvents of coun- 
ty, the certificate of said commissioner, of which the following is a copy: 
(here copy the certificate of the commissioner) and that on the day 
of yoo), , the said A. B. produced to me the said certificate. 
Whereupon, in obedience thereto, I discharged the said A. B., out of my 
custody (or did forbear to take the body of the said A. B., as within I am 
commanded). 


C, D., sheriff of county. 


10. Return that defendant was in prison and exhibited a su- 
persedeas under insolvent debtor’s act in Indiana: 


By virtue of the within writ to me directed, on the day of gf 
1D. , I took the body of the within named A. B., and safely kept him 
in the prison of county, until afterward on the day of: meAceL) 
, the said A. B. produced to me a supersedeas to said writ, issued by 
the clerk of the circuit court of county, duly attested by said clerk, 
and sealed with the seal of said court, whereupon, I released said A. B., from 
his said imprisonment. 


C. D., sheriff of 


county. 


11. Return that defendant had obtained certificate under in- 
solvent debtor’s act in Indiana: 


I do hereby certify, that before the coming of this writ to me directed, to 
wit: on the day of yal Dh , the said A. B., in the said writ 
named, obtained from the clerk of the circuit court of county, the cer- 
tificate of said clerk, sealed with the seal of said court, of which the follow- 
ing is a copy (here copy the certificate of the clerk), and that on the 
day of AGED. , the said A B. produced to me the said certificate, 
whereupon I did forbear to take the body of the said A. B., as within I am 
commanded. C. D., sheriff of county. 


12. Defendant taken and bail given: 


T have taken the body of the within named A. B. The names of his bail 
are G. H., and N. M. I herewith return a copy of the bail bond. 
Fees: C. D., sheriff of 


county. 
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13. Not found as to one: one taken and bail given: 


I have taken the body of the within named A. B. The names of his bai] 
are G. H., and N. M., and I herewith return a copy of the bailbond. The 
within named H. F., is not to be found in my county. 

C. D., sheriff of 


county. 
Fees: 


14. Return of Languidus : 


On the day of ——, A. D. , I proceeded to the dwelling house 
of the within named A. B., (or if any other place, stating it), where the said 
A. B. then was, for the purpose of arresting him, and then and there found 
the said A. B. confined to his bed by an attack of , and then being so 
very ill, weak, and diseased therewith, that I could not remove him from and 
out of said room, and the said A. B. having but one small room in the said 
house, in which he lay so ill, weak, and diseased, as aforesaid, I could not 
keep him in my custody without the greatest danger and peril of his life (or, 
and then and there found the said A. B. insane, and in a desperate and rav- 
ing state, so that he could not be taken or removed without danger to his 
life); and the within named A. B. then was, and still remains, so sick, weak, 
and infirm that, without peril and danger of his life, I cannot have his body 
before the court within named, at the day and place within mentioned, as 
within I am commanded. 


C. D., sheriff of 


county. 
Fees: 


15. Another return of Languidus : 


Return as above in No. 14, to “life,” and, in lieu of the last 
paragraph, add: 


And afterward, and so soon as it might be supposed he was so far recover- 
ed of his said illness, weakness, and disease as to be able to be removed 
without danger to his life on that account, to wit: on the day of , 
Aved): -, I went again to said house and room for the purpose of taking 
said A. B. into my custody in the execution of said writ, but the said A. B. 
was not then or ever after found there or in my county, for which reason I 
cannot have the body of said A. B. before the court within named, at the 
day and place within mentioned, as within I am commanded. 

C. D., sheriff of 


county. 
Fees: 
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16. Return of cepi in prison and languidus : 


I have taken the body of the within named A. B., who remains in the 
prison of county, under my custody, so ill and infirm, that without 
great peril and danger of his life, I cannot haye his body before the court 
within named, at the day and place within contained, as within I am com- 
manded. 

Fees: C. D., sheriff of 


county. 
17. Return of privilege from arrest : 


I certify, that the within named A. B., at the time of the delivery of this 
writ to me, was, and from thence hitherto has been, and still is a member of 
the House of Representatives of the State of , and, as such member, 
has during all that time served’in the said House of Representatives, and 
which said House of Representatives has been in session during all that 
time. Therefore I cannot take the body of said A. B., and him safely keep so 
that I might have his body before the court within named, at the day and 
place within contained, as within I am commanded. 


Fees: C. D., sheriff of 


county. 


18. Return of above as to one, and not found as to others: 
Return as above as to A. B., and add: 


And I further certify that H. F., and G. H., the other defendants, are not 
to be found in my county. 


Fees: C. D., sheriff of 


county. 


19. Return where defendant is already in prison :! 


I do hereby certify that, on the receipt of the within writ by me, to wit: 
on the day of aeAne Les , the within named A. B., was in my 
custody in the jail of county, at the suit of X. Y., and from thence 
until, and at the return of this writ, was and is in my custody in said 
jail, at the suit of said X. Y., and W. Z. (the plaintiff). 

Fees: C. D., sheriff of 


county. 
VI. RETURN TO CAPIAS AD SATISFACIENDUM. 


The returns to a writ of ca. sa. may be as follows: 


$$ ——____ 


(1) Ibbotson v. Tindal, 1 Bing. 156. 
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1. Non est inventus : 


The.within named A. B. is not to be found within my county. 
C. D., sheriff of 


county. 
Fees: 


2. Cepi corpus: 


T have taken the body of the within named A. B., whose body I have 
ready at the day and place within named. 


C. D., sheriff of county. 


Fees: 


Or in Kentucky : 


By virtue of this writ to me directed, I have taken the within named A. 
B., and delivered him to the jailer of my county, agreeably to the tenor and 


command of the within writ, on the day of 
C. D., sheriff of 


county. 
Fees: 


3. Jail destroyed by fire: 


T have taken the body of the within named A. B. heretofore, to wit, on 
the day of dN A De , and afterward detained him under my 
custody in the jail of county, until, on the day of A. D. the 
said jail was destroyed by fire which I could not prevent, and the said A. B. 
escaped and is still at large against my will and consent ; wherefore the body 
of the within named A. B., at the day within named I cannot have as I am 
within commanded. C. D., sheriff of county. 

Fees: 


4. Where the money is paid. “Satisfied.” : 


Or if defendant is discharged “defendant discharged from this 
writ by the plaintiff in execution.” 

Other returns may be similar to the returns on the capias ad re- 
spondendum. A rescue is not a good return to a ca. sa. 


VU. RETURN TO FIERI FACIAS. 


1. Return of no goods or lands, in Ohio: 


The within named A. B. has no goods or chattels, lands or tenements 
30 
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eh ce 
within my county, whereof I can cause the debt and damages ( or dama- 
ages”) or any part thereof to be made as within I am commanded. 
C. D., sheriff of county. 


Fees: 


day of AnD. ———, 


Or more briefly : 
No goods or lands whereon to levy. 
In Indiana : 


The within named A. B. has no goods, chattels, gold or silyer coin, bank 
notes, bills, or other evidences of debt, circulated as money, lands, or tene- 
ments, within my county, nor has he delivered to me any debt or thing in 
action, whereof I can cause to be made the debt and damages ( or “ dama- 
ges”) as the within writ commands. C. D., sheriff of 

Fees: 


county. 


Or more briefly : 
No property found whereon to levy. 
In Kentucky :! 


The within named A. B. hath no estate within my bailiwick (or county), 
of which the debt and damages (or damages), mentioned in this writ, or any 
part thereof, can be made. C. D., sheriff of 

Fees: 


county. 


2. Return of no goods to fi. fa. against an administrator : 


The within named A. B. hath no goods or chattels, which were of the 
within named G. H., deceased, at the time of his death, in the hands of the 
said A. B., to be administered, whereof I can cause the damages, or any part 
thereof, to be made, as within I am commanded. 


C. D., sheriff of 


county. 
Fees: 


day of —— A. D. —_. 
3. Money made from goods : 


By virtue of this writ to me directed, I have caused to be made of the 


(1) 1 Moreh. and Brs. Dig. 634. 
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goods and chattels of the within named A. B. the debt and damages (or the 
damages) within written, which I have ready at the time and place within 
mentioned, to be rendered to the said X. Y., as within I am commanded. 

C. D., sheriff of —— county. 


Fees: 
—— day of —— A. D.——. 


4. Money made: 


Satisfied, or money made. 
Fees: 


5. Money made in part: 


By virtue of this writ, I have caused to be made the sum of $—-—, which, 
after deducting my commissions thereon, entitles this execution to a credit of 
, and no more property (or goods or chattels, lands or tenements) 
found, of which the residue, or any part thereof, can be made. 

C. D., sheriff of 


county. 


Fees: 
INy 1D es 


day of 


6. Levy on goods and no sale: 


By virtue of this writ, I have levied, on the day of —— A. D. : 
on goods and chattels of the within named A. B. of the supposed fair value 
of $ , as the same are described in the schedule, hereunto annexed, 
marked A. And on the day of —— A. D. ——, I exposed the same 
to sale, but the said property was not sold for want of bidders. 

C. D., sheriff of —— county. 


Fees: 
—— day of —— A. D. ——. 


To this return must be annexed, in Ohio, a true and perfect in- 
ventory of the goods and chattels.' 


7. Levy and no sale for want of time or printers’ fees. 


As in No. 6 to A, adding, “ And the same were not advertised by me for 
want of time,” or “and the same were not advertised for want of printers’ 
fees, which the said plaintiff neglected and refused to furnish.” 

; ©. D., sheriff of —— county. 


Fees: 
day of —— A. D. —~. 


(1) Swan’s Sts. 473. 
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8. Levy on goods and trial of right of property : 


By virtue of this writ, I levied on the day of —— A. D. —— on 
goods and chattels of the supposed value of $ , and G. H. claimed the 
said property to be his, and demanded that his claim should be inquired into 
day of 
empanneled and sworn according to 


by a jury, which was accordingly summoned, and at the 
A. D.—, at the house (or office) of 
law, who thereupon found that the said property was the property of the said 
G. H., and the same was restored to him upon an order for restitution thereof, 
and no goods or chattels, lands or tenements, (or in Kentucky, estate) of the 
said A. B. are found by me, of which the said debt or damages, &e. or any 
part thereof, can be made. C, D., sheriff of —— county. 

Fees: 

—— day of 


A. D—. 


9. Levy on goods and property taken by writ of replevin: 


By virtue of this writ, I levied on the day of A. D.— on goods 
and chattels, to wit, (here describe them), and afterward, to wit, on the 
day of A. D.—, the same were taken from my possession by the coroner 
of —— county, by virtue of a writ of replevin issued at the suit of G. H., 
from the court of common pleas of —— county, and no goods or chattels, 
lands or tenements of the said A. B. are found by me, &c. 

C. D. sheriff of —— county. 


Fees: 
Or if stayed by injunction, etc., after stating the levy, 


All further proceedings stayed by injunction issued from the clerk’s office 
of the court of &c., or by appeal, &c. 


10. Levy on land and not sold: 


No goods, and I have levied, on the day of A. D. ——, on the 
following lands and tenements of the defendant, to wit, that lot of land in 
the city of ——, situate on the north side of street, between and. 
streets, beginning ——— feet east of street, running thence east on 
the north side of street feet, running thence north feet, run- 
ning thence west feet, running thence south feet to the place of 
beginning, and the same being duly advertised, was not sold for want of bid- 
ders. C. D., sheriff of 

Fees: 


county. 
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11. Stayed: 


After setting forth any acts done, as a levy, &c., or without it, if 
no step has been taken, “This writ is stayed by order of plain- 
tiff” or “ plaintiff’s attorney.” 


12. Levy on land and sale thereof : 


The State of Ohio, county, ss. 

No goods and chattels found whereon to levy, and by virtue of this writ, 
T have on the day of Ane , levied on the lands and tene- 
ments of the said A. B., found within my county and described as follows, 
to wit: (here describe the same). And, having so levied, I did on the 
day of fs Le , cause the same to be appraised by the oaths of H. 
F., G. H., and K. L., three disinterested freeholders, resident in said county, 
who were duly sworn by me to appraise the same according to law. And I 
advertised the said lands and tenements for sale at the court house in : 
on the day of yD , ab o'clock A. M. (or P. M.), in 
a public newspaper printed in , called the ——, a newspaper of 
general circulation in said county of ——, aforesaid, and after having so ad- 


vertised the same for more than thirty days in said paper, and having given 
due notice of the time and place of such sale, I proceeded on the said 
day of ——, A. D. —-—, at —— o’clock A. M. (or P. M.) of said day, to 
offer said lands and tenements at public sale at the door of the courthouse 
in ——, in said county, and then and there struck off to M. N. the said 
lands and tenements, for the sum of —— dollars (or if several separate 
tracts are sold, to M. N., the lands and tenements, situate, ete. (here de- 
scribe the tract), for dollars, to N. O. the lands and tenements, situate, 
etc., for —-— dollars) the sum so bid béing two-thirds the appraised value 
of said lot or parcel (or lots) of land, and he (or they) being the highest and 
best bidder therefor, and the purchaser thereof. 
Amount of sale, $ ——. 


county. 


C. D., sheriff of 
Fees: 


Under a vendi. exponas, where levy has been made under a for- 
mer fi. fa., or under an order of sale, the acts done under the ven- 
di: exponas, or the order of sale alone must be returned thereon. 
The foregoing forms will show how the different returns are to be 
made, which can be modified to suit each case. 

These returns are more especially suited to Ohio. In Ken- 
tucky or Indiana, where a judgment is replevied, a return may 
be made “ Replevied this day of AAD: , with L. 
M., security. See replevin bond herewith returned.” 
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VIII. RETURN TO WRIT OF ATTACHMENT. 


The form of a return to a writ of attachment, where property 
is seized, has already been stated.! If service is made upon gar- 
nishees, the return may be: 


day of Fen No property found, and I have this day 
served copies of this writ and affidavit, on M. N., and P. Q. (the garni- 
shees), by leaving the same with them personally (or at their usual places of 
residence), and have summoned the said M. N.,and P.Q. to appear in 


court, at the return of this writ, and answer, as the law requires. 
C. D., sheriff of 


county. 
Fees: 


If no goods or garnishee can be found: 


day of ——, A. D. The within named A. B., has no goods 
and chattels, lands and tenements, within my bailiwick, which I can attach, 
and the said M. N., and P. Q., are not found within my bailiwick. 

C. D., sheriff of —— county. 


Fees: 


IX. RETURN TO WRIT OF REPLEVIN. 


The form of areturn to a writ of replevin has already been 
stated.?. If the goods named in the writ cannot be found, the re- 
turn may be: 


—— day of ——, A. D. ——. I do certify and return to the within 
writ, that no part of the goods and chattels therein named could be found by 
me, so as to make replevin and delivery thereof, as within I am commanded. 

C. D., sheriff of —— county. 

Fees: 


Where part of the goods only are replevied : 


By virtue of this writ I have replevied one coach, etc., part of the goods 
and chattels within mentioned, being all of the said goods and chattels, 
which are found in my bailiwick, and have delivered the same, etc., ( pro- 
ceeding as where all are replevied.) 


(1) Ante, p. 176. (2) Ante, p. 161. 
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X. RETURN TO HAB. FAC. POSSESSIONEM. 


The return to a habere facias possessionem may be : 


—— day of , A. D. ——. By virtue of the within writ, on the 
day of ——, A. D. ——, I have delivered to the within named A. B., 
possession of the premises within described (or if of a moiety, of one moiety 
of the premises within described ), for his term within written, with the ap- 
purtenances, as in all things by the said writ I am commanded (As to the 
costs, a return may be added, as to a fi. fa.) 

C. D., sheriff of —— county. 


Fees: 
Or if no one came to show the premises : 


By virtue of this writ, I have been always ready and willing to deliver the 
possession of the within premises to the within named A. B., with the ap- 
purtenances, as I am commanded: but no person came to me, on the part of 
the said A. B., to show the same premises to the, or any part thereof, or to 
receive possession of the same, or any part thereof, from me. 


C. D., sheriff of —— county. 
Fees: 


XI. AMENDMENT OF RETURN. 


In Massachusetts, an officer is permitted to amend his return, 
without special permission from the court, at any time before it is 
actually deposited in the clerk’s office.’ 

After the return is made, it may be amended by leave of the 
court. Such amendment may be made, on the application of the 
administrators of the sheriff or other officer.?. There is no length 
of time absolutely fixed as a bar to such amendments, but after a 
great lapse of time, a court will be more cautious in permitting 
an amendment.’ It is not a matter of right for the officer to 
amend. A motion to permit such a proceeding is addressed to 
the sound discretion of the court.’ If an order is made upon a 
motion in court, and the party to be affected is then in court, he 
cannot afterward be heard upon a motion to rescind the order, 
without offering a valid excuse for not resisting it, when made.® 


(1) Webb v. Joy, 13 Pick. R. ATT. (A) Fowble v. Walker, 4 Ohio R. 64; Mil- 
(2) Fowble v. Rayberg, 4 Ohio R. 45, ler v. Shackleford, 4 Dana, 264. 
(3) 4Ohio R. 45, (5) 4 Ohio R. 64. 
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In general, clerical misprisions are amendable, if there is any- 
thing by which to amend, subject to such rules as will not affect 
third persons, or make the record speak falsely as to extrinsic 
facts, of which it is to bear witness.' 

It has been held in Ohio, that although an amendment of a 
sheriff’s return of a levy on land may be proper as between judg- 
ment debtor and creditor, it cannot operate injuriously to any 
right lawfully acquired between the time of the levy, and the 
amendment. If a sheriff returns a levy on the southwest quarter, 
of a section having actually levied on the north west quarter, 
and the return is afterward amended, so as to state a levy on the 
northwest quarter, the amendment will not prejudice other levies 
made before the amendment; but the liens acquired by the levies 

will take priority according to the date of each, the dates of each 
amendment to be regarded as the date of the levy, for all pur- 
poses of distribution.’ 

In Kentucky, a sheriff may amend his return to show that one 
defendant is no inhabitant of his county, after the cause has been 
tried by a jury, and an abatement had as to said defendant,’ or 
to show that property attached belonged to the defendant, even 
after judgment.*- Such amendment may be made at a subsequent 
term, and will relate to the proper return day.’ A return on a 
petition and summons may be amended, even after writ of error 
sued out.® 

It has been held in Kentucky, that a sheriff’s right to amend his 
return, after his term of office expires, depends upon his having 
begun the execution by a levy, while in office, and that his amend- 
ment, after his term of office expires, is not conclusive, but may 
be impeached by extrinsic evidence.’ 


XII, PROOF OF RETURNED EXECUTION. 


It is the duty of the clerk of the court from which an execution 
issues, to file the writ with the return among the papers of the 
court, that it may be preserved and used as evidence whenever 
needed. The writ so returned is’a record, and may be proved as 
other records are proved, by an examined copy of the original, 
certified by the officer who has the custody of it, under the seal of: 


(1) Kleissendorf v. Fore, 3B. Mon. 471. (5) Malone v. Samuel, 3 A. K. Marsh- 
(2) Ohio Life Ins. & T.Co.v. Urb. Ins. 350. 

Co., 13 Ohio R. 220. (6) Irvine v. Scobee, 5 Litt. R. 70. 
(3) Boyce v. Watson, 3 J. J. Marsh. 498. (7) Armstrong v. Easton, 1 B. Mon. 66. 
(4) Mason vy. Anderson, 3 Mon. 293: 
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the court. If not returned, it is not a record, and in such a case 
can only be proved by the production of the original.'! 

By act of February 25, 1848, it is made the duty of the clerk of 
the court of common pleas in the several counties of the state of 
Ohio, to record at length, in the execution docket, required by law 
to be kept by such clerk, the return of the proper officers, of all 
levies made on real estate under executions at law, and the return 
by the like officers of all subsequent proceedings, had by such 
officers, in pursuance of such levies. The records, which shall be 
so kept, it is declared, shall be construed to be a part of the 
records of such court.? 

It has been held in Kentucky, that the loss of original process 
and the sheriff’s return may be supplied by parol proof made in 
the court, to which it is returnable, at a subsequent term to the 
return term and there recorded, and that a judgment may be thus 
upheld. 


XIU. CONCLUSIVENESS OF RETURN. 


It is a well settled principle of the English law, that the sheriff’s. 
return is not traversable, and the court will not try on affidavits, 
whether the return by the sheriff to a writ is false, even though a 
strong case is made out, showing fraud and collusion, but the 
party must resort to his remedy by an action against the sheriff 
for a false return.‘ In Connecticut, the return of a sheriff on 
mesne process is held to be only prima facie evidence,’ but even in 
that state, he cannot falsify it by his own evidence.® In most, 
and probably in all of the other states in the United States, the 
rule is established, that as between privies to the suit, in which 
the return is made, and privies, and the officer, except when the 
latter is charged in. a direct proceeding against him for a false 
return, the sheriff’s return is conclusive and cannot be impeach- 
ed.’ A party or privy may not aver the falsity of a return made 


(1) Hobson v. Doe dem. Harper, 4 Blackf. (7) Hill v. Kling, 4 Ohio R. 136; Sergt. v, 
R. 487; Ramsbottom v. Buckhurst, 2 M. George, 5 Litt. R. 199; Taylor v. Lewis, 


and Selw. 565. 

(2) Vol. XLVI, O. L. 95. 

(3) Gentry v. Hutchcraft, Mon, 244. 

(4) Sewell on Sheriffs, 387; Com, Dig. 
Return F. 2. 

(5) Watson v. Watson, 6 Coun. R. 334 ; 
Butts v. Francis, 4 Conn. R. 424. 

(6) Benjamin v. Hathaway, 3 Conn. R, 
528. 


2 J.J. Marsh, 400; Hamilton v. Matlock, 
5 Blackf. R. 420; Burger v. Becket, 6 
Blackf. 61; Remington v. Henry, 6, 
Blackf. R. 63; Bott v. Burnell, 9 Mass. 
R. 96; S. C. 11 Mass. 163; 10 Mass. 313; 
17 Mass. 468; Niles v. Hancock, 3 Mete, 
568; Smith v. Hornbuck, 3 A. K. Marsh. 


892; Tribble v. Frame, 3 Mon, 51; 


Mentz v. Hamman, 5 Whart. 150, 
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by a proper officer, without a direct proceeding against the officer, 
even in chancery.' ; 

The surety in a delivery bond may be relieved in equity against 
a false return of the sheriff.’ 

When a writ appears by the return, indorsed to have been 
legally served, the defendant cannot plead in abatement of the 
writ, by alleging a matter repugnant to the return.’ 

Nor can he proceed in equity to enjoin a judgment rendered on 
such return, on an allegation that process was never served upon 
him, unless he establishes a fraudulent combination between the 
plaintiff and ‘the officer.’ 

In a proceeding upon a bail bond, the bail cannot aver, against 
the return of the officer, that the principal was not arrested. So 
also a bail bond in the common form admits the arrest, and the 
sureties cannot deny it. 

So also bail cannot question the return by the sheriff of “ non 
est inventus”’ to the ca. sa. against the principal.® 

The officer’s return of a rescue, is conclusive evidence of the 
rescue,’ except in an action against the sheriff.’ 

A return by an officer of “ no property,” or “no goods or chat- 
tels, lands, or tenements,” or of an execution unsatisfied, cannot 
be impeached in the course of ulterior proceedings based thereon, 
either in chancery or elsewhere.° 

Any application to set aside such return’as false, must be made 
to the court, to which the return was made; if entertained at 
all, it will only be in a very strong case, and not where the evi- 
dence is contradictory.’° It may well be doubted, whether it will 
be entertained, unless fraud or collusion is shown.!! 

In Kentucky, it has been held that a return of no estate to a 
writ of jieri facias, directed to the county where the debtor resides, 
is conclusive evidence that he has no property in that county, and 
may be considered prima facie evidence that he has none else- 
where, but that such a ruturn on an execution directed to a 


(1) 5 Litt. R. 199; 2J, J. Marsh. R.400. (7) Buckminister v. Applebee, 8 N. Hamp. 

(2) Hagan y. Tobin, 5 Dana R. 266, R. 546. 

(3) Slayton v. Chester, 4 Mass, R. 478; (8) Adey v. Bridges, 2 Stark. R. 166. 
Stinson v. Snow, 10 Maine R. 263: 14 (9) U. S. yv. Lotridge, 1 McLean R. 246; 


Johns. R. 481. 5 Blackf. R. 421; 6 Blackf. R. 61, 63; 
(4) Taylor vy. Lewis, 2 J.J. Marsh. 400, Stores v. Kelsey, 2 Paige, 418 ; Stratford 
(5) Bean'v. Parker, 17 Mass. R.591. v. Twynam, Jac. R, 418. 


(6) Winchell v, Stiles, 15 Mass. 230: Ste- (10) Evans v. Parker, 20 Wend. R, 622. 
vens v. Bigelow, 12 Mass. 134. (11) Ib. 
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county where the debtor does not reside, is no evidence of his 
insolvency. ; 

If a sheriff returns the fact that A. is the purchaser of land sold 
on execution, the execution defendant will not be permitted to 
introduce evidence that A. did not purchase at the sale, or to seek 
to quash the sale on the ground that B. was the purchaser.? If 
the sheriff in Kentucky, returns a sale and the receipt of the 
statutory bond for the amount of sale, the return is conclusive, 
unless falsified by a record—a quashal of his return or some 
judgment, setting it aside, to which he was a party. One of the 
parties to the execution cannot show that no sale actually took 
place and no bond was executed.’ Nor can evidence ke received 
from a party or privy to show, that the sheriff sold another tract, 
than that, which he has returned as sold.’ Nor that he did not 
advertise the time and place of sale, as stated in his return.* Nor 
that the appraisers were not sworn or affirmed.® 

The sheriff’s return on a writ of hab. fac. pos.,that he has de- 
livered possession to the plaintiff, is conclusive upon all parties 
to the suit.’ 

A sheriff’s return, until it is reformed by a direct proceeding for 
that purpose, is conclusive against himself, wherever the party, 
against whom he seeks to impeach it, derives some interest from 
or under it. If others rely upon it as his admission, it is only 
prima facie evidence and may be explained.’ The same rule pre- 
vails as to the conclusiveness upon thé sheriff of his deputy’s 
return.® The sheriff, in an action against him for his deputy’s 
misfeasance, must at least, offer conclusive evidence of the falsity 
of the deputy’s return, before he can attack it,'® and it seems that 
he can only offer such evidence as the deputy himself could, if 
sued.” 

But a sheriff’s return is not conclusive against him as to state- 
ments which are necessarily matters of opinion, as the value of 
goods levied upon.” . 


(1) Hogan v. Vance, 2 Bibb R. 34. Connell, v. Bowdry, 4 Mon. 399.; Ker- 
(2) Small v. Hodgen, 1 Litt. R. 16; Trigg cheval v. Ambler, 4 Dana, 166. 

v. Lewis, 3 Litt. R. 129. (8) Baker v. McDuffie, 23 Wend. 289; 1 
(3) Trigg v. Lewis, 3 Litt. R. 129. Ld. Raym. 184; Wyer v, Andrews, 13 


(A) Miles vy. Knott, 12 Gill. & Johns. 442. Maine R. 168: 7 Mass. R. 388. 
(5) Whitaker v. Summer,7 Pick. R.551,555 (9) Gardner v. Hosmer, 6 Mass. R. 325. 
(6) Dodge v. Farnsworth,19 Maine R.278- (10) Jones vy. Churchill, 4J. J. Marsh. 43. 
(1) Smith vy. Hornback, 3 A. K. Marsh: (11) 6 Mass, R. 325. 

392; Tribble v. Frame, 3 Mon. 51; Mc- (12) 4 Conn. R. 356; 9 Johns. R. 96. 


4 
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A return of “money made” to an execution, discharges the judg- 
ment and fixes the plaintiff and the sheriff.' Hence, if one, sup- 
posing a judgment is a lien on his land, pays the amount of the 
judgment, and the execution is returned “money made,” the payor 
cannot, by proving that he paid under a mistake, have restitution 
of the money? 

The sheriff, though not permitted to contradict his return, may 
show facts dehors the returns not inconsistent therewith, as under 
areturn of “executed” that a levy was made. If property is 
sold under execution, in the absence of a return thatit was levied 
on, the law presumes a levy.’ 

In an action against the defendant in an execution by a third 
person, who, being a creditor of the plaintiff in execution, caused it 
to be returned satisfied, by an arrangement, that the defendant 
should pay the amount to such third’ person, the sheriff may 
prove such arrangement, although he has returned on the writ, a 
receipt as of money.® 

So far as the sheriff is authorized by the execution to act and 
make report of what he does, his return is prima facie evidence of 
what it imports in his favor. The return of a sheriff upona /i. 
fa. that he levied on the defendant’s property, is admissible evi- 
dence in his behalf, when sued by the debtor for breaking and en- 
tering the debtor’s house, even although the execution has not 
been filed in the clerk’s office.’ 

In an action by the sheriff to recover for the purchase money of 
land sold by him, his own return is prima facie evidence as to who 
was the purchaser.® 

The sheriff’s return is not evidence of a fact, which he was not 
authorized to do under the writ, or which was done by another. 
A return “ paid in full to plaintiff,’ is too ambiguous and uncer- 
tain, and is not evidence of the money being made off of the de- 
fendant.° On a proceeding against him for money collected, his 
return “ money paid the plaintiff’s attorney” is no evidence of the 
payment.’® A return is no evidence of what the officer inserts by 
way of excuse for nonperformance of his duty, as that he omit 


(1) McGhee v. Ellis, 4 Litt. R. 244: 5 (7) Glover v. Whittenhall, 2 Denio 633 ; 7 


Barr. R. 516. Cow. R. 310; 16 Wend. R. 562. 
(2) Boas v. Updegrove, 5 Barr. R. 516, (8) Haskill v. Gwin, 7 Serg. and R. 369. 
(3) Evans v. Davis, 3 B. Mon. 365. (9) Dupuy v. Johnson, 1 Bibb R. 567; 
(4) Ib., 11 Johns. 515: 19 Johns. 347. Payne v. Cowan, 1 J. J. Marsh. 12. 
(5) Caldwell vy. Harlan, 3 Mon. 349. (10) First v. Miller, 4 Bibb R. 311; Cator 


(6) Dupuy v. Johnson, 1 Bibb R. 567 v. States, 1 M. and Sel. 500. 
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ted to return by reason of sickness, &c.1 If he returns a sale of 
property, and adds “money not paid,” the latter will be disre- 
garded; the amount of sale must be credited on the execution, and 
he is liable to the creditor for the money.? He cannot, after re- 
turning a levy, exonerate himself by returning on a vendi. exponas 
that no levy was made.’ His averment in a return, that the re- 
turn is made by order of the plaintiff, is no evidence of that fact 
in an action against him for a false return.’ 

The sheriff is liable to an action orfthe case for a false return. 
If he falsely return that he has made diligent search for a judg- 
ment debtor on a ca. sa.so that the bail are charged, the bail may 
sue him.’ So for returning “ nulia bona” to a fieri _facias, when the 
defendant had goods, he is liable to the plaintiff.6 An action for 
a false feturn may be brought by one, who is affected by the re- 
turn, although he is not a party to the suit in which the return is 
made.’ 

The plaintiff in an action may sue the sheriff for a false return 
therein, although he has charged the defendant in the former ac- 
tion in execution,’ or has accepted the money collected by the 
sheriff toward payment of the judgment.® 


(1) Holderman v. Brasfield, Lit.S,C.271; (5) Weld v. Bartlett, 10 Mass. R. 470. 


Bruce vy. Dyall, 5 Mon. 125. (6) Towne v. Crowder, 2 Carr and P. 356, 
(2) Payne v. Cowan,1 J.J. Marsh. 12. (7) Heywood vy, Hildreth, 9 Mass. R. 393. 
(3) Wells v. Benefield, Wright R. 201. (8) Wordall v, Smith, 1 Camp. 332. 

(4) Andrew v. Parker, 6 Blackf. R. 461; (9) Holmes v. Clifton, 10 Ad. and El.675, 

Barney v. Weeks, 4 Vt. R. 146: Town- overruling Beynon v. Garrat, 1 Carr. & 


send y. Olin, 5 Wend, 207. P. 154. 
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© AHAPTER XX Vi. 
RECEIPT AND PAYMENT OF MONEY COLLECTED. 


SECTION I. WHEN MONEY MAY BE RECEIVED. 
Il, ACTION FOR MONEY HAD AND RECEIVED. 
Ill. PAYMENT OF MONEY TO OR FOR PLAINTIFF. 
IV. PAYMENT OF OVERPLUS TO DEBTOR. 
V. PAYMENT ON EXECUTION FROM ANOTHER COUNTY. 
VI. REPAYMENT, IN CASE OF INJUNCTION. 


I. WHEN MONEY MAY BE RECEIVED. 


In Kentucky, it was formerly held, that if property had been 
seized before the return day of an execution, the sheriff might re- 
ceive money on the execution after the return day; otherwise he 
could not, even if he had received part of the money before the 
return day. His receipt of the money was not an official act, for 
which his sureties were liable. His return upon the execution of 
credits received after the return day was quashed on the motion 
of the execution plaintiff." The creditor might affirm the act, and 
recover the amount so received from the sheriff, as an individual ; 
and if the defendant was forced to pay a second time, he (the de- 
fendant) might collect the amount first paid from the sheriff? By 
act. of February 26, 1847,° the sheriffs, coroners, and their securi- 
ties, in that commonwealth, are made as liable on their official 
bonds, for moneys collected after, as before, the return day of an 
execution. Any payment or part payment made to a sheriff or 
his deputies, or coroner, after the return day of an execution, and 
within three months after, while the same remains in his hands, 


(1) Rudd v. Johnson, 5 Lit. R.19; Ste- (2) 2J. J. Marsh. 29. 
phens v. Boswell, 2 J, J. Marsh. 29. (3) Session Acts of 1846-7, p. 30. 
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is declared to be a satisfaction thereof. The act does not exempt 
the officer from any liability for failing duly to return an execu- 
tion, or to pay over any money when collected. 


Il. ACTION FOR MONEY HAD AND RECEIVED. 


It is the official duty of the sheriff to pay over to the proper 
person money which he has collected on execution. If he omits 
to do so, at least after the return day, an action of assumpsit will 
lie against him.'' The action lies without a previous demand.’ 
And interest may be recovered from the return day.’ If he returns 
the execution satisfied, and that he has brought the money into 
court, before any suit is commenced against him, he is not liable 
to an action. But in New York, after an action is commenced 
against him, he cannot discharge himself, by bringing the money 
into court.’ 

In England, where a suit is brought without a previous demand, 
the court will stay the proceeding, upon payment of the sum 
levied, without costs.° 

In this action the execution and levy or receipt of the money 
must be proved. The defendant is allowed to deduct his pound- 
age.© The plaintiff need not show a judgment,’ nor can the 
sheriff or his sureties plead that there was no judgment.® 

It is a good defense, that the officer has been sued by a third 
person for the value of the goods, from the sale of which the 
money accrued, and that, in such suit, a recovery has been had 
for an amount equal to the sum collected. But a tender to the 
party entitled to the money, and refusal by him to receive it, is not 
a defense." 

The sheriff is liable for money had and received, if he accepts 
a note for the amount of an execution,'! or if he delivers the goods 


(1) Shepard vy. Hoit, 7 Hill R. 198; Arm- (5) Jeffries v. Sheppard, 3 Barn. and Ald. 
strong v. Garrow, 6 Cowen, 465. 696. 

(2) Lillie v. Hoyt, 5 Hill R.398; 8B.Mon. (6) Langdale v. Jones, 1 Stark, 346. 
459; Dale v. Birch, 3 Camp. 347; 3 Barn, (7) Elliott vy. Cronk, 13 Wend. 35, 40. 
and Ald. 696; Dawson v. Shaver, 1 (8) State v. Hicks, 2 Blackf, 336: Turner 
Blackf. R. 204: Dygert v. Crane, 1 vy. State, 5 Blackf. 254. 
Wend. 539: Brewster v. Van Ness, 18 (9) Newland v. Baker, 21 Wend. 264. 


Johns. R. 133. (10) State vy, Alden, 12 Ohio R. 59. 
(3) Crane v. Dygert, 4 Wend. 675: See4 (11) 6 Cow. 465: Bk. of Orange v. Wake- 
N. Hamp. R. 296. man, 1 Cow. 46. 


(4) Dygert ads. Crane, 1 Wend. R, 539, 
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seized and sold to a purchaser, without receiving the purchase 
money.’ 

Further provision is made by statute in the different states for 
amercement and attachment of the sheriff, which will be referred 


to in a subsequent chapter. 
Ill, PAYMENT OF MONEY TO, OR FOR PLAINTIFF, 


In Ohio, an officer, who makes sale of real estate under execu- 
tion, may retain the purchase money in his hands, until the court 
shall have examined his proceedings. If they are then confirmed, 
he must pay the money over to the person entitled thereto, agree- 
ably to the order of the court.?,_ A refusal to pay over the money 
to the judgment creditor, before the sale is confirmed, is no 
ground for an amercement.’ 

If the purchaser at the sale obtains the plaintiff’s receipt, the 
officer may return the money as paid to the plaintiff.‘ Where 
the property is purchased by the plaintiff’s attorney, and the exe- 
cution is ordered to be returned satisfied, the judgment is dischar- 
ged, and any want of authority in the attorney is to be adjusted 
between the plaintiff, his attorney, and the sheriff.’ 

In Indiana, in all cases, where a sheriff or other officer sells 
property and receives payment therefor, such officer must pay 
over to the officer issuing the execution or order of sale, on which 
the sale was made, the amount so received, forthwith. In case the 
execution or other process is fully paid or satisfied, by sale or oth- 
erwise, it is the duty of the officer to return the same, and pay over 
all money received thereon forthwith. By the Revised Statutes 
of 1843,’ the officer collecting any money on execution was re- 
quired to pay over the same within twenty days after the recep- 
tion thereof, to the person entitled thereto, unless payment thereof 
has been enjoined. The latter provision is superseded by the 
later statute of the same year as above stated, unless it may be in 
case of part of the amount of an execution being received with- 


out sale of property. 
In Kentucky, by the act of 1828, hens two or more writs 


(1) Denton v. Livingston, 9 Johns. R. 96. (4) McGuire v. Ely, Wright R. 520. 
(2) Swan’s Sts. 475: Stonev. Ruffin, 2 (5) Duvall vy. Waggoner, 2 B. Mon. 185. 
Ohio R.503. (6) Rev. Sts. of Ia. 1046. 
(3) Stone v. Ruffin, 2 Ohio R. 503: Daw- (7) Ib. 756. 
son v. Holcomb, 1 Ohio R. 276. 
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against the same person, came to hand at the same time, the 
sheriff or other officer was required to levy and sell in virtue of 
all, and if the proceeds were not adequate to the satisfaction of 
all, he was to apportion the amount made among the several ex- 
ecutions, according to their respective amounts, and credit the 
same accordingly, first deducting his. commissions.! 

By act of March 10, 1848, it is provided, that on sales of prop- 
erty made after that date under executions, the sheriff or other 
officer, shall apportion the purchase money ratably among the ex- 
ecutions that have come to his hands against the same defendant 
or defendants, whose property is sold, issued on judgments ren- 
dered at the same term of the court; and where there shall be an 
execution in the hands of the coroner, on such a judgmentit shall 
have its ratable proportion, as if it had been in the hands of the 
sheriff. To enable the sheriff to perform this duty, the clerk, 
when he issues an execution, is required to indorse thereon at 
what term the judgment was rendered, on which it issues. The 
same act provides that when a forthcoming bond shall be forfeited, 
the sheriff shall return a schedule of the executions aforesaid in 
his hands at the time of such forfeiture, and executions may issue 
thereon for the benefit of such executions, pro rata. Also, that 
when a sale bond shall be taken in such cases, the sheriff shall 
return a schedule of the executions aforesaid in his hands at the 
time of the sale, and execution may issue for the benefit of said 
executions, pro rata.’ 

In Kentucky, any demand made of any sheriff or coroner, for 
money collected by him, by the attorney at law of the person who 
may have recovered the judgment is declared, by act of March 2, 
1844, to be a legal and sufficient demand, provided the record or 
papers show that such attorney acted as such in the case.’ 

In Ohio, the sheriff or other officer should bring the money into 
court on the return day. of the execution.’ If any controversy 
exists as to its application, the court from which the execution 
issued, will then, on motion to’ distribute, settle the rights of the 
parties, who claim it. This summary practice tends to save time 
and litigation. Its propriety depends on the power of the court 
to see that justice is done to all parties. Asa state court has no 
control over the process or officers of the circuit court of the Uni- 
ted States, and cannot compel satisfaction to be entered on judg- 


(1) 1 Moreh, and Brs. Dig. 637. (3) Acts of 1843-4, p. 88, 
(2) Session Acts of 1842-3, p. 58-9. (4) Dawson vy. Holcomb, 1 Ohio R. 276. 
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ments rendered by them, it will not, upon a motion, order money 
in the sheriff’s hands, to be paid on a judgment of the circuit court 
of the United States.' 

The sheriff may, at his own risk, pay the money to the plain- 
tiff, without bringing it into court on the return day.? But if he 
pays it over before, he does it at his peril; if a third person should 
appear to have an equitable right to the money, it would become 
a qnestion, whether such payment would exonerate the officer.’ 

Whatever order of distribution is made by the court, the sheriff 
must obey. He is not the proper person to determine the rights 
of claimants, but must often refer to the decision of the court as a 
guide.’ 

If no conflict of claimants exists, and no order of the court is 
made, the sheriff must pay over the money to the plaintiff, his ex- 
ecutors, or administrators; or if the money has been collected on 
several executions, to the plaintiffs, their executors or administra- 
tors, according to their priority of liens on the property sold. 

The agent of a plaintiff may receive the money. Such agent 
may be constituted in writing or by parol. But, to preserve evi- 
dence of the fact of agency, the sheriff should, in general, require 
and keep a written authority or order. 

Where a suit is brought in the name of a plaintiff for the use of 
a third person named, this is a sufficient authority from the nomi- 
nal plaintiff to justify the officer in paying the proceeds of the 
execution to such third person, where no objection is made. It is 
treated as an acknowledgment by the plaintiff, that he is a trus- 
tee, suing for the use of such other person.’ 

A guardian may receive money, belonging to an infant, and 
such money should only be paid to the guardian. 

A husband may receive money belonging to his wife. 

The attorney at law of the party is entitled to receive money 
collected on execution, and his receipt is a sufficient discharge. 
He may also control and countermand an execution.® 

If a judgment or decree is assigned, and the sheriff has notice 
of the fact, he should not pay the money to the assignor, but only 
to the assignee, his executors, administrators, agents, or at- 
torneys. 


(1) Shueev. Ferguson, 3 Ohio R. 139, (4) Ibid. 
(2) Wortman v. Connyngham,1 Pet.C.C. (5) Scott v. Westlake, 2 Ohio R. 24. 
R, 241. (6) 4 Wend. 480. 


(3) Dawson v. Holcomb, 1 Ohio R. 276, 
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In Indiana, judgments and decrees for the recovery of a sum of 
money, are assignable under the hand of the plaintiff or complain- 
ant, and the assignees thereof, respectively. Such assignment 
should be made on the docket entry of the judgment or decree, 
and be attested by the clerk of the court, or the justice of the 
peace, before whom such judgment was recovered. Every such 
assignment vests all the title in the assignee: payment or satis- 
faction made by the judgment debtor before notice thereof to the 
assignor is valid, but none made after notice; but the assignment 
precludes no equitable defenses existing previous to notice.’ 

In Ohio, no mode of assigning judgments or decrees is provided 
by’ statute. Any writing, containing apt words of assignment 
will there suffice. It is not absolutely necessary that it should be 
under the seal of the parties, though a sealed instrument may be 
the more proper to pass a complete legal title. 

In Ohio, the sheriff or other officer, who collects any money 
from a delinquent county treasurer or his securities, must, within 
ten days after the collection thereof, pay into the county treasury 
such proportion thereof as belongs to the county or townships 
therein; and within thirty days after the collection, he must pay 
into the state treasury the proportion belonging to the state, re- 
taining the same traveling fees as are allowed to county treasu- 
rers. If, however, the proportion belonging to the state does not 
exceed one thousand dollars, the sheriff or other officer must de- 
posit the same with the county treasurer, and take triplicate re- 
ceipts therefor, one of which he must deposit with the county 
auditor, and one he must forthwith inclose in a letter to the audi- 
tor of. state.’ 

It is the duty of the sheriff or other officer, in Ohio, who collects 
and receives any fine or penalty imposed under the provisions of 
the laws of Ohio concerning auctioneers, to pay the same to the 
treasurer of the proper county, within ten days after receiving the 
same. If he neglects to perform this duty, he forfeits to the State 
of Ohio the sum of one hundred dollars over and above the 
amount of money which he ought to have paid over.’ 

In cases in which judgment is obtained in Ohio, for labor, ma- 
terials or machinery, furnished for erecting or repairing any house, 


(1) Rey. Sts, of Ia. 578. (3) Ibid, 103; 102 n. 
(2) Swan’s Sts. 968, 
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mill, manufactory, or other building or appurtenance, by virtue of 
a contract or agreement with the owner thereof, for the amount of | 
which judgment a lien has been taken by the plaintiff under “ an 
act to create a lien in favor of mechanics and others, in certain 
cases,” passed March 11, 1843, the court will, under some circum- 
stances, direct the sheriff to lease the building upon which the 
lien has been so taken. Thus, if the person or persons who may 
erect as owner or owners, any such building, be not, at the sus- 
pension or completion of the same, possessed of the legal title, 
but hold the equitable title to the ground on which the same is 
erected (if the same be a fixture), and the fact of such defect of 
title be made to appear to the court, before which such judgment 
is obtained ; or if the same be returned by any legal officer, to 
whom any execution on such judgment is directed, in either case, 
the court must direct the officer who has returned, or who is au- 
thorized by law to serve such execution, to rent or lease such 
building or buildings, until the rents and issues thereof shall pay 
and satisfy the several liens on which judgments may be had 
against the same. So also, in all other cases of judgment by a 
lienholder, if the property, bound by such lien, will not sell on ex- 
ecution, after having been once duly offered, the court may direct 
the sheriff or other officer to lease the same, in the same manner 
and for the same purpose. But this power to lease cannot be ex- 
ercised so as to interfere with prior bona fide liens. : 

The officer giving such leases, must therein require the pay- 
ment of rent to be made to him or his successors in office, which 
successor or successors have the same power and perform the 
same duties in regard to the same, as the maker of said lease or 
leases should or could do. In cases where the money is collected 
by the officer under lease or leases made under this act, the offi- 
cer must forthwith pay the same into court, where the judgment 
or judgments were obtained. The court will distribute the money 
so paid in, to the several lienholders interested in said judgments 
in proportion to their several demands.! . 


IV. PAYMENT OF OVERPLUS TO DEBTOR. 


Whenever property, real or personal, is sold, for more than 
enough to satisfy the execution and all interest and costs, the offi- 


(1) Vol. XL) O. Le 68: 
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cer making such sale must render the overplus to the execution 
debtor or debtors.' The statute of Ohio provides that this over- 
-plus shall be paid to the defendant in execution or his legal rep- 
resentative, on demand.’ The statute of Kentucky prescribes a 
payment on demand, where the sale is forready money, and if the 
sale is on a credit, that the officer shall take a sale bond for the 
excess to the defendant, which shall have the force of a judg- 
ment.’ 

A court of equity will not take jurisdiction to compel an officer 
to pay to a judgment debtor a surplus of money collected on ex- 
ecution. There is an adequate remedy by action at law or amerce- 
ment.‘ 


Vy. PAYMENT ON EXECUTION FROM ANOTHER COUNTY. 


In Ohio and Indiana, when execution is issued from one county, 
and directed to, the sheriff or coroner of another county, the offi- 
cer must not forward any money, made on such execution, by 
mail, unless he is especially instructed so to do, by the plaintiff, 
his agent or his attorney of record.’ ‘ ) 

In Kentucky, when an execution is delivered to the collecting 
officer of any other county, than that in which the creditor resides, 
such creditor may name some person resident within the county 
in which the execution is to be levied, as his agent, by indorsing 
on the back of the execution such appointment. Such person is 
thereafter entitled to receive the money mentioned in the exe- 
cution, and give and receive from the sheriff or jailer, any no- 
tices which are necessary in relation to such execution or proceed- 
ings thereon. Where such indorsement is made on one execution, 
* or on the memorandum book of the clerk or justice of the peace, 
the same must be copied on every sudsequent execution that 
issues for the collection of the money, unless otherwise directed. 
If such plaintiff fails to make such indorsement, the sheriff is not 
liable to a motion or suit for not paying over the money, until the 
plaintiff shall make or cause a demand to be made of the sheriff, 
or his representatives.® 


(1) Rev. Sts. of Ia. 752-757: Swan’sSts. (5) Swan’s Sts. 484-5; Rev. Sts. of Ia. 


478-9 ; 1 Moreh. and Brs. Dig. 645. 751. 
(2) Swan’s Sts. 479, ; (6) Act of 1828, Sec, 22; 1 Moreh. and 
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A sheriff having collected money on an execution in Kentucky, 
is bound to pay it over without demand to the creditor, if he re- 
sides in the county. The attorney at law, who recovered the 
judgment, has an implied and resulting authority to receive for 
his client the money collected. But if the creditor does not reside 
in the county, the sheriff, though he may pay the money to the 
attorney, is not bound to pay it to any one who does not produce 
a written authority from the creditor to receive it. 

An averment in a suit upon the officer’s bond, that the officer 
collected and failed to pay over, is sufficient, without averring a de- 
mand, or that the plaintiff resided in the county ,or had constituted 
an agent in it. The officer may plead and show, as a matter of 
excuse, the non residence of the creditor.? 


VI. REPAYMENT IN CASE OF INJUNCTION. 


In Ohio and Indiana, when a sheriff or other officer, has re- 
ceived the whole or any part of the money, for the collection of 
which, any execution has issued, and the person against whom 
any such execution has issued, his executors or administrators, ob- 
tain an injunction to stay the proceedings under such execution, 
before the money has been paid over, the sheriff or other officer, 
must repay to such person, his executors, administrators, or attor- 
ney of record, the money so received, or such part thereof as may 
be enjoined, retaining sufficient to pay the costs to be collected 
by the execution, unless the money has been paid over to the 
plaintiff, his attorney of record, or his executors or administrators. 
The court, or judge, however, who grant the injunction, may or- 
der the money so made on execution, to be paid into court, or 
retained in the hands of the officer, until the said injunction is dis- ‘ 
solved or made perpetual,’ in either of which cases the officer 
must obey such order, and not repay the money. In Indiana, 
the court or judge may also make an order more limited, that the 
officer retain the money for such length of time as they direct, 
and when the money is ordered to be retained or paid into court, 
the court in term, for sufficient cause may order the money to be 
paid to the complainant before the injunction is dissolved or made 
perpetual.‘ 


(1) Canterberry v.Com’th, 1 Dana R. 415; (3) Swan’s Sts, 711-2: Rev. Sts. of Ia. 
Alien v. Gant, 1 A. K. Marsh. 409. 853-4, 
(2) Wells v. Com’th, 8 B, Mon, 459, (A) Rev. Sts. of Ia. 854. 
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‘ The rule above stated as to repaying money or bank notes re- 
ceived by an officer on an execution, applies, in Kentucky, where 
either an injunction or supersedeas to any execution is obtained. 
If he fails to repay, he is responsible at law. The plaintiff, who 
has not received the money, is not responsible therefor to the de- 
fendant, on the judgment being reversed.’ 


(1) 1 Moreh. and Brs. Dig. 648: Truman (2) 6B. Mon. R. 536, 
v. Berry, 6 B. Mon. R. 536. 
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CHAPTER XXVII. 
WRITS FROM COURT OF CHANCERY. 


SECTION I. SERVICE OF SUBPCINA. 
Il. SERVICE OF WRIT OF NE EXEAT. 
Ill. EXECUTION ON DECREE. 
IV. WRIT OF SEQUESTRATION. 
Vv. ATTACHMENT. , 


I. SERVICE OF SUBPGNA. 
Ortcrnau jurisdiction in equity is vested in all the courts of re- 
cord of Ohio, except the supreme court, which has only appellate 
jurisdiction. All applications to the chancery side of the courts 
are by petition or bill, upon the filing of which the clerk issues a 
subpena to the defendant or defendants, returnable at the next 
term of the court, unless the petition or bill is filed in term time, 
when the subpena is returnable forthwith.' The form of the sub- 
pena is prescribed by statute.’ It must be sealed with the seal 
of the court. Under the act of March 14, 1831, it was tested by 
the chief judge or president judge of the court, but since the act 
of March 14, 1837, it must, like all other writs and process, bear 
test and be signed by the clerk of the court issuing the same. 
The service of a subpena or other process for appearance is, by 
delivering a copy thereof to the defendant, or leaving one at his 
dwelling house, or usual place of abode.* Infants must be served 
as well as other defendants.’ The phraseology of the statute dif- 
fers somewhat from that in regard to a summons in a case at 
law, but the meaning and intent of the two provisions are pro- 


(1) Swan’s Sts. 699, 700. (4) Swan’s Sts. 701, 
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bably the same. The officer or other person, who serves. a sub- 
pena, must indorse on the original the time and manner of 
service.as upon a summons! 

Where there are several defendants, who reside in different 
counties, subpoenas may issue to the several counties, in which 
they are supposed to reside. These must.be served by the officer 
to whom they are issued, and returned to the court. from which 
they issued.? 

In divorce cases, which are cognizable in the supreme court 
and courts of common pleas, a copy of the petition must be served 
with the subpena, and service must be made, if possible, six 
weeks before the sitting of the court ;? Sulcus the cause can- 
_ not be heard at its first term. 

When an injunction is granted in Ohio, the clerk indorses on 
the subpena “Injunction allowed and bail given,” and signs his 
name thereto.*| The subpena thus indorsed must, be served by 
the officer to whom it is directed. 

No suit can be brought upon an injunction or appeal.bond, in 
Ohio, until after execution has issued against the principal, and a 
return has been made thereto, by which it appears that the prin- 
cipal debtor has not goods and chattels, lands and tenements to 
satisfy the same.’ A return by the officer that he could find no 
goods, chattels, lands, or tenements of the principal debtor unin- 
cumbered by mortgage, authorizes suit on an injunction bond. 
The declaration on the bond must aver issue and return of execu- 
tion or some excuse.’ 

In Indiana, both the circuit and seat courts have original 
chancery jurisdiction. The first process is a subpcena, which 
issues, under the seal of the court, returnable to the first day of 
the next term, and is served in all cases by reading the same in 
the hearing of the defendant.’ In a divorce suit, which is cogni- 
zable in the circuit court, an attested copy of the bill must be per- _ 
sonally served with the subpena on the defendant. If satisfied 
that the defendant in a divorce suit is a non resident of the state, 
the officer may return that fact, and publication will be made. 
After the expiration of fourteen days from the service, the court 


(1) Swan’s Sts. 701. (6) Seymour v. King, 11 Ohio R. 342. 
(2) Ibid. (1) Hillyer v. Richards, 13 Ohio R, 147, 
(3) Ibid, 292. (8) Rev. Sts. of Ia. 832,3; Acts of 1846-7, 


(4) Ibid, 710, 11; Vol. XLIII, O. L125, 6: p. 62. 
(5) Swan’s Sts. 482. 
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will hear the case.! By the revised statutes of 1843, a service of 
a subpeena, in case of husband and wife, was sufficient, if made 
on the husband personally. It may be questionable, whether, 
since the act of January 25, 1847, a reading of the subpena is 
not required in the hearing of the wife, as well as the husband.’ 

When an injunction is allowed in Indiana before the service of 
subpena, a copy of the order of injunction is issued with the sub- 
pena, duly certified by the clerk, and this must be delivered by 
the officer to the adverse party ; if the injunction is granted after 
the service of the subp@na, such copy must be served by delivering 
the same to such adverse party.’ : 

An officer is bound to serve a subpena, in chancery as soon as 
he reasonably can, and if he neglects to do so, is liable for any 
loss accruing from his neglect.‘ 

It is irregular for a clerk to issue a subpena, before the name 
of the county or the sheriff, to whom it is directed, is inserted. But 
if it is so issued, and before it is returned the name of the county 
is inserted, it cannot be set aside on motion.® 


Tl, SERVICE OF WRIT OF NE EXEAT. 


In Ohio, writs of ne exeat are allowed, upon petition and affi- 
davit filed, at the discretion of the supreme court in term time, or 
any judge thereof in vacation, or of the other courts of record in 
term time or any judge thereof in vacation, to prevent the departure 
of any defendant out of the state. The court or judge directs to be 
indorsed thereon, the amount in which security must be given to the 
complainant. If the defendant, by his answer, satisfies the court, 
that there is no reason for his restraint, or gives sufficient security 
to perform the decree, the writ may be discharged.® 

The object of the writ of ne exeat is to obtain equitable bail. It 
may be applied for at any stage of the suit.’ Although, in form, 
it prohibits the defendant from going out of the jurisdiction of the 
court, yet it is a matter of course to discharge the writ, upon the 
party giving security to answer, and to abide such order or decree 
as may be made, and to render himself amenable to process 


(1) Rev. Sts. of Ia. 601-2. 4 J.J. Marsh. 241; 3 Mon, 8; 4 Litt 
(2) Ibid, 833; Acts of 1846-7, p. 62. R. 268. 
(3) Rev. Sts. of Ia. 853; As to service of (4) Kennedy v. Brent, 6 Cranch, 187. 
subpena in Kentucky,see 1 Moreh.and (5) Owings v. Beall, 3 Litt. R. 104. 
Brs. Dig. 297-324 ; 2 Bibb R. 393; 6 (6) Swan’sSts. 710. 
Mon. 331; 2 Bibb 573; 3 Bibb 1; 4 (7) Dunham v. Jackson, 1 Paige R. 629. 
Bibb R. 84; 3 Bibb 178 ; 1 Mon. 21-239; 
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thereon.’ It is allowed only upon an equitable demand, or in 
cases of account, whenever the defendant intends leaving the 
state, and may be granted in a suit between foreigners.? There 
must be a present debt or duty, or some existing right to relief, 
either against the defendant or his property. Where a defend- 
ant in a bill for an account and payment of demands founded on 
contract, has been discharged under the non imprisonment act, a 
writ of ne exeat against him will be discharged.‘ 

The sheriff is bound under this writ, to produce the body of the 
defendant. He must at his peril take sufficient security for his 
own indemnity, if the defendant leaves the state so that he can- 
not be made amenable to the process of the court pending the 
suit, or compelled to perform the final decree. If the defendant 
cannot obtain such security, he should apply to the court to dis- 
charge the writ, on security being given to perform: the decree. 
Where the sheriff cannot produce the body of the defendant, the 
court will allow a reasonable time to produce it, or to collect the 
bond.° 

On giving bond to perform the decree, the defendant may, un- 
less he waives that right, ask to have the bond to the sheriff can- 
celed.’ 

It has been held in New York, that the act to abolish impris- 
onment for debt does not affect the power of the court of chancery 
to issue a ne exeat in any case of equitable cognizance in which it 
was proper to grant the writ previous to the passage of that act.® 

The issuing of writs of ne exeat in Indiana, is regulated by act 
of January 23, 1847.° It is returnable to the circuit court of the 
proper county, to the first day of the term next after it issues. 

When granted, the court or judge granting the same must in- 
dorse or cause to be indorsed on the bill or petition, in what pen- 
alty bond or security shall be required of the defendant; a bond 
is also taken from the complainant. The writ contains a sum- 
mons for the defendant to appear in the circuit court and answer 
the bill or petition. Upon the same being served upon the de- 
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fendant, he must give bond with surety in the sum indorsed on 
the writ, conditioned that he will not depart the state of Indiana 
- without leave of the said court, and that he will render himself 

in execution to answer any judgment or decree which the said 
~ court may render against him. In default of giving such security 
he may be committed to jail,as in other cases, for want of bail. 
The surety in such bond, if one is given, may surrender the de- 
fendant, as bail may surrender his principal. If the defendant, by 
answer or otherwise, satisfies the court that there is no reason for 
his being restrained, or gives sufficient security to hs the de- 
cree of the court, he may be discharged. 

In Kentucky, the judge or justices, granting a writ of ne exeat, 
must indorse thereon in what penalty bond and security shall be 
required of the defendant. The complainant must give bond to 
the clerk, before the writ issues.'_ An indorsement on a subpena 
_ in chancery of .an injunction, requiring the sheriff to hold to bail, 

cannot be treated’ as a writ of ne exeat. The bond to be taken on 
a writ of né exeat must.be with the condition only, that the defend- 
ant shall not depart from the commonwealth. A bond taken by 

a sheriff, is void, if conditioned, furthermore, that the defendant 
shall well and truly perform such decree and order as the court 
may pronounce.? When the defendant gives bail, the security 
may at any time (before the bond ‘is forfeited), take the body of 
his principal and surrender him to the sheriff of the county where 
the court is held, in which the suit is pending, who must detain 
said principal as in cases of surrender of the principal by the spe- 
cial bail. The sheriff must give his receipt for the body, which, 
being filed with the pia discharges the security.’ 


‘I. EXECUTION ON -DECREE, 


The courts of chancery have power in Ohio, Indiana, and Ken- 
tucky, to enforce their decrees and orders, by attachment or 
sequestration ; and if necessary, to award and issue such final 

rocess against the goods, chattels, lands and tenements, or 
@ ainsi the person of any defendant, as may be issued on a judg- 
ment rendered in a court of law: and.all such process must be 
obeyed, executed, and returned by the sheriff or other officer, to 


(1) 1 Moreh. and Brs. Dig. 1226-7. (3) 2 Moreh. and Brs. Dig. 1227. 
(2) Basket v, Scott, 5 Litt. R. 207. 
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whom it is directed, in like manner, and under the same penalties, 

-as are provided in cases of process issuing from a court of law.) 

In case a fiert facias or capias ad satisfaciendum issues upon a 

decree in chancery for the payment of money, the proceedings . 
thereunder are in all respects the same as under the same writs © 

upon judgments at law, and have been already detailed: 

A purchaser under a decree may obtain an order for the posses-. 
_.sion of the land, which he has purchased.? In Indiana, it is pro- 
vided by statute, that, whenever, by virtue of a decree, possession 
‘of lands is to be given up, the court ‘may enforce obedience to its | 
decree upon process, as in case of a judgment at law, whereby 
the delivery of possession is enforced.’ 

Where a bill is filed for the sale of mortgaged premises, or to 
enforce a lien on land or otherwise for the sale of land, an order 
or decree is entered for the sale. Sales of land under decrees, or’ 
orders for the sale thereof, are in all respects the same as under a 
vendi. exponas at law. No levy need be made, but the proceedings 
are the samé as those under an execution after a levy. 

A deputy sheriff may sell land under a.decree in chancery.’ 

In Ohio, on a sale under a bill to foreclose a mortgage and de- 
cree for sale of the mortgaged premises, which have been sold 
in part or in whole, the portion last sold by the mortgagor is first 

exhausted.’ A purchaser under such a sale does not acquire the 
emblements of a lessee.’ He is invested with the interest of the 
mortgagee, and subrogated to his rights in the mortgage. He ac- 
quires the legal title to the land, and, although a purchaser from 
the mortgagor, intermediate the giving of the mortgage and the 
filing of the bill, is not’a party to the proceedings for a sale, the 
latter cannot maintain an ejectment for the premises, but may file _ 
a bill in chancery for redemption.’ : 

In Kentucky, the principle of first exhausting the last purchaser 
does not prevail, but the purchasers of different parcels of the 
mortgaged estate are compelled to contribute ratably to the pay- 
ment of the mortgage debt, after first exhausting the residuum, if 
any, remaining in the hands of the mortgagor himself.’ 

By statute passed in Ohio, March 13, 1843,° all orders for sale 


(1) Swan’s Sts. 712-3; Rev. Sts. of Ia. (5) Cary v. Folsom, 14 Ohio R. 365. ~ 


845-6 ; 1 Moreh, and Brs. Dig. 635. (6) Casilly v. Rhodes, 12 Ohio R. 88. 
(2) Scott v. Coleman, 5 Mon. 75. (7) Frische v.Kramer’s Lessee,16 O.R.125. 
(3) Rev. Sts. of Ia. 847. (8) Dickey v. Thompson, 8B. Mon. R. 312. 


(4) Craig y. For, 16 Ohio R. 563. (9) Vol. XLI, O. L. 73. 
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of lands, or real estate, issued upon any interlocutory or final de- 
crees, returned by any court of chancery in the county of Hamil- 
ton, must be directed to, and executed by, the sheriff of the said 
county, and in case of the inability of the said sheriff, then’ said 
orders interlocutory or final decrees, must be directed to, and exe- 
cuted by, the officer who discharges the duties of sheriff in such 


cases. 

A proviso is annexed to the act, which is not very intelligible, 
to the effect “that all sales, which may hereafter have been made 
by any master commissioner in chancery in said county, and con- 
firmed, shall be deemed and held as good and valid as though 
this act had not been passed.” The proviso was probably intended 
for the purpose of preventing sales made by master commission- 
ers in chancery, after the passage of this act, if confirmed by the 
court, from being set aside simply for the reason that they were 
made by the commissioner, and not the sheriff. 

Apart from a statute like the above, a court of chancery would 
have the power to direct orders for sale to a master commissioner 
of its own appointment, and such was the usual practice prior to 
the passage of that act. When the sheriff is appointed special 
master commissioner, he may swear the appraisers of the real 
estate.' 

By the act of March 14, 1838,? cases in chancery in Ohio, re- 
specting title to, boundaries of, or contracts concerning lands, must 
be brought in the county. where the land lies; or if there be sepa- 
rate tracts situate in two or more counties, suit may be broughtin 
any county in which any tract or parcel thereof is situated. The 
decree in such suit operates only as notice in the county where it 
is rendered, unless a certified copy thereof is recorded in the re- 
corder’s office. All orders interlocutory or final decrees for the 
sale of lands or real estate, rendered in any such suit, must be di- 
rected to the sheriff or other proper officer of the county in which 
such order or decree is made, for the sale of any entire tract situ- 
ate in his and any adjoining county. For the sale of any tract 
situate in any one or more counties other than that,in which such 
order or decree is made, the same must be directed to the sheriff 
of the county, where any such tract or part thereof may be situa- 
ted. In all such cases, the sheriff must pursue the Suge be- 
fore given for sales of land on a fieri facias.° 


(1) Vol. XLII, O. L. 87. (2) Swan’s Sts. 718-9. 
(3) Ibid. 
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The sale of land under a decree of foreclosure must be accord- 
ing to the statute in force when the mortgage was executed.! 
If, when the mortgage is executed, the law in force does not re- 
quire an appraisement of lands under a decree of foreclosure, a 
subsequent statute, making such a requisition, is void, so far as it 
retrospects or attempts to affect contracts before entered into. 
The principle upon which this decision is based, is, that the law 
in force at the time when the contract is made, is a component 
part of the agreement, and a substitution of another law impairs 
the obligation of the contract. In Rue v. Decker,? Judge McLean 
remarks that the doctrine of the case of Bronson v. Kinzie, which 
the other decisions on this subject followed, will require a sale of 
land under judgment or decree, in a suit brought on a contract in 
a state where it was not made, to be conducted according to the 
provisions of the laws of the state where the contract was made. 
The remark is obiter dictum, but worthy of consideration. 


IV. WRIT OF SEQUESTRATION. 


The writ of sequestration was of great importance in enforcing 
the execution of mesne process and of decrees, while the orders 
and decrees of a court of equity were treated only as operating 
in personam. Since the enactments in England and this country, 
by which the same execution may issue upon decrees as upon 
judgments, it has become comparatively useless, and has fallen 
into disuse. Ifthe party against whom a decree was made, could 
not be arrested, and was returned non est inventus, this writ issued, 
either to the sheriff, or more commonly to certain persons of the 
plaintiff’s nomination, empowering him or them to enter upon 
and sequester the real and personal estate and effects of the de- 
fendants (or some particular part or parcel of his lands), and to 
take, receive, and sequester the rents, issues, and profits thereof, 
and keep the same in their hands, or pay the same in such man- 
ner and to such persons as the court shall in its discretion ap- 
point, until the party shall have answered the plaintiff’s bill (or 
performed some other matter as named), and for not doing where- 
of he is in contempt. Under this writ, the sequestrators may 
seize all the goods and chattels of the defendant within the juris- 


(1) Doe dem. Wolf v. Heath, 7 Blackf. R, Rue v. Decker, 3 McLean R. 575. 
154; Sheets v. Peabody, 7 Blackf. R. 613; (2) 3 McLean R, 575. 
Bronson v. Kinzie,1 Howard R. 311; 
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diction which are in his possession, or can be come at without 
suit or action; it seems that they may take choses in action in 
the possession of a third party, who does not resist: they may 
seize the lands of the party and collect the rents, and, it has been 
said, they may break outer doors, if necessary. In general, espe- 
cially if the party is in contempt for not obeying mesne process, 
the things seized are held, until the party obeys the order; but 
even in the case of contempt on mesne process, the court will 
order perishable goods to be sold. In case of sequestrations to 
enforce decrees or orders, the court will direct sales of other 
than perishable articles, except leasehold estates. The seques- 
trators are compelled to account from time to time, and if any 
money comes into their hands, they cannot pay it over, but must 
bring it into court, to be disposed of as the court shall direct.’ 


V. ATTACHMENT. 


The courts of Ohio have general power to issue attachments,- 
and inflict punishments, for contempts of court.2. The courts of 
chancery also may enforce their decreés, rules, and orders, by pro- 
cess of attachment for contempt,? and imprison until obedience, 
and until the fine and costs are paid. If a party disobeys an in- 
junction to stay waste, the court, or any judge of the supreme, 
superior, or commercial court, or president judge of the court of 
common pleas, in vacation, may order the party to pay a fine and 
make restitution, and, in default, commit him.* So also an offi- 
cer, authorized to take a deposition, may compel a witness, refu- 
sing to testify, to be brought before him, by attachment, and may 
fine or commit him.’ The production of a will to be proved may 
. be compelled from a party holding it, by a citation, attachment, 
or warrant; or, if circumstances require it, an attachment or war- 
rant in the first place, issued to any county in the state.6 A di- 
rector, appointed under the “act to establish seats of justice,” 
may be compelled by attachment to pay over money in his hands 
into the county treasury.’ 


(1) 2 Daniels’ Chy. Prac, 1253, 1265. (4) Swan’s Sts. 712. 
(2) Swan’s Sts. 211, 212, 225, 677; Vol. — ) Thid, 322, 525, 
XLVI, O. L. 21, 181. (6) Ibid, 993, 


(3) Swan’s Sts. 713; 4 Ohio R. 424. (7) Ibid, 847. 
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In Indiana and Kentucky, the same general power to attach for 
contempt, and to enforce decrees, orders, and rules of courts of 
chancery by attachment, exists.'!. But no person can be imprison- 
ed, in Indiana, on attachment for nonpayment of costs.2 All 
judges, in Indiana, when acting on writs of habeas corpus, and ap- 
plications for writs of injunction, may punish for contempt.’ 
Under any injunction the president judge alone, or the two asso- 
ciate judges together, in vacation of the circuit court, may award 
an attachment for breach thereof, to any county where the person 
charged resides or may be found, and made returnable before the 
judge or judges awarding the same.* Were it not for the special 
power thus granted to issue attachments in vacation, none would 
exist, although full power might exist to issue injunctions, and an 
attachment issued in vacation would not protect the plaintiff, at 
whose suit it issued.® 

The sheriff, to whom an attachment is delivered, must execute 
the same with all speed and secrecy, and he cannot dispute the 
authority of the court from which it comes. He cannot break 
doors in its execution. He must arrest the party, if he can, and 
keep him in his actual custody, and bring him before the court 
issuing the writ, or the judge before whom it is returnable; and 
keep and detain him until the court or judge make some order in 
the premises, unless the defendant entitles himself to be dischar- 
ged by giving a bond for his appearance.° 

A question formerly arose in England, whether a sheriff could 
take bail on an attachment out of chancery or for a contempt, but 
this power was finally recognized there, and has received the 
sanction of the supreme court of Ohio.’ 

The sheriff cannot arrest on an attachment for contempt after 
the return day of the writ, or after it is too late to bring the de- 
fendant into court or before the judge on the return day. If the 
process is not received in time to enable the sheriff to comply 
with the exigency thereof, he should not arrest the defendant, but 
return tarde. If he does arrest when it is too late to appear, the 
court will set aside the arrest.’ But he has the whole time of the 


(1) Rev. Sts. of Ia. 846-7. (5) Taylor v. Moffatt, 2 Blackf. R. 305. 
(2) Acts of 1845-6, p. 85. (6) 1 Barn. Chy. Prac. 57, 
(3) Ibid, p. 75. (7) Sew, on Shffs. 163; Morris v. Marcy, 
(4) Acts of 1846-7, p. 103; Rev. Sts, of Ia. 4 Ohio R, 83. 

854-5. (8) Stafford v. Brown, 4 Paige R. 360. 
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actual sitting of the court upon the return day of the attachment 
to return the same, unless he is specially directed by the court to 
return it immediately.! 

The proceeding by attachment against the sheriff will be treat- 
ed of in a subsequent chapter. 


(1) People v. Wheeler, 7 Paige R. 433. 
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CHAPTER XXVIII. 


PROCEEDINGS FOR RECOVERY OF DOWER. 


In Ohio, the proceeding for the recovery of dower is by petition 
in chancery against the heir, or other person having the next im- 
mediate estate of inheritance in the land, in which dower is 
claimed. When the lands lie in several counties, the petition for 
dower must be preferred in the county in which the principal mes- 
suage of the deceased is situate; and the court of common pleas 
of such county has complete jurisdiction, and may order the 
whole dower of the widow to be assigned in any one or more of 
such counties, or out of any one or more tracts of land; if the 
same may be done without prejudice to the rights of any person 
claiming title to, or holding a lien on such land. The process is- 
sued is a subpena, which is served asin other chancery cases. 

When dower is decreed on any petition, filed as aforesaid, the 
court, making the decree, issue their order to the sheriff of one of 
the counties in which the lands are situate. This order com- 
mands him that, by the oaths of three judicious, disinterested men 
of the vicinity, not of kin to either of the parties interested, he 
cause such dower to be set off and assigned to such petitioner, in 
manner as set forth in the decree. 

The sheriff or other officer, to whom such order is directed, 
must, in all things, obey the same, and return his proceedings 
therein to the said court, at their next term. Having called to- 
gether three commissioners, having ‘the qualifications above 
stated, he may himself administer thé necessary oath to them, af- 
ter which they must proceed to set apart the one- third part of the 
Jand to the complainant for life.’ This may be done, either by 
setting apart one-third of each tract, or by laying off the dower 
wholly in one or more, tract, if the latter can be done without 


‘(1) Swan’s Sts. 297-8. 
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injury to any person claiming title to, or holding a lien on such 
land. Where the estates, of which the widow is dowable, are 
entire, and where no division can be made by metes or bounds, 
dower thereof must be assigned in a special manner, as of a third 
part of the rents, issues, and profits, to. be ascertained and com- 
puted by said commissioners.! 

As against a purchaser of the land, in which dower is decreed, 
from the husband in his lifetime, the widow is to be endowed of 
the rents, issues, and profits of the lands, according to their value, 
at the time of the assignment of her dower, excluding all increase 
of value from the money or improvements of the alienees, and in- 
cluding all increase from other extrinsic and general causes, such 
as the general prosperity of the country or neighborhood, etc. If 
the lands diminish in value, after the alienation of the husband, 
she is subjected to the loss.2 As against the heir the widow is 
entitled to be endowed according to the value of the land (exclu- 
sive of the emblements) at the time of the assignment.2 The 
details of the assignment are left to the discretion of the court of 
common pleas.. They may set aside an assignment and direct a 
new one to be made, or may confirm the one returned. If they 
commit no palpable injustice, the supreme court will not disturb 
their action.‘ 

In Ohio, wild and uncultivated lands have always been subject 
to dower.’ ; 

The right of the widow to damages depends entirely upon sta- 
tutory provision. Under the act of 1831, she was not entitled to 
damages.° 

Since the act of. January 11, 1843,’ the widow is entitled to 
damages since the filing of the bill. 

The mode of assigning damages, is, that the commissioners, 
after they have set off and assigned dower, are to make a just 
and true appraisement of the yearly value (after deducting neces- 
sary expenses) of the real estate in which said widow is entitled 
to dower, estimating such value from the day of filing such peti- 
tion to the day of assignment of dower; in making which esti- 
mate, they must exclude all permanent or valuable improvements 
made on the premises after the husband of said widow ceased to 


(1) Swan’s Sts. 298. (4) Bk. U.S. v. Dunseth, 10 Ohio R. 18. 
(2) Dunseth vy. Bk. U.S. 6 Ohio R.76; (5) Alleny. McCoy, 8 Ohio R. 464. 
Allen v. McCoy, 8 Ohio R. 465, overru- (6) Bk, U. S.v. Dunseth, 10 Ohio R. 18. 
ling dictum in 1 Ohio R.111. (1) Vol. XLI, O, L. 6, 
(3) Larrowe y. Beam, 10 Ohio R. 498. 
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be the owner thereof. This appraisement they must return, with 
the assignment of dower. The court will thereupon decree the 
payment of one third of the whole sum, so returned, to said 
widow, out of the said real estate not covered by her dower. 
Upon this decree, execution may issue, as upon a judgment at 
law, except that execution is not required to be issued against 
such of the defendants as are minors, but, in all said cases, said 
dower operates as a liem upon said real estate, for their proportion 
of said decree, until the same is fully paid.’ 

The sheriff or other officer must return the assignment, as be- 
fore stated. Such assignment, if approved by the court, will be 
entered on the records of the court, and will be thenceforth valid 
and effective inlaw. A writ of sezsin will thereupon issue from 
the said court to the sheriff, who, on receipt thereof, must deliver 
to the widow full possession of her dower, assigned to her as 
aforesaid.? 

Costs, in case the widow succeeds and resistance is made, fall 
on the defendant or defendants so resisting; if no resistance is 
made, the widow pays one-third, and the legal owner of the real 
estate two-thirds.’ 

A suit in chancery for dower, is abated by the death of the 
widow claiming dower.‘ If, therefore, the complainant dies, at 
any time before the commissioners have made their return, the 
sheriff need not proceed; nor, in case of her death, before confir- 
mation of the assignment by the court, can any right to dower 
acerue to her representatives or heir. After decree confirming 
the assignment, the court may enforce the collection of any sum 
due, as they may direct.’ 

The return to a writ of dower in Ohio may be as follows: 


State of Ohio, county, ss. 

We the undersigned K. L., P. Q., and M. N. commissioners, being duly 
sworn, have set off and assigned to the within complainant as her dower es- 
tate in the premises named in the within order, so much of the same as is 
contained within the following boundaries, (here set forth the same by 
metes and bounds specifically, or if the same cannot be set apart by metes 
and bounds, say, instead of have set off, ete., “are of opinion that no divi- 


(1) Vol. XLI, O. L, 6, (5) As to proceedings in dower suits in 
(2) Swan’s Sts, 298. Indiana, see Rev. Sts. of Ja. 803, 811; in 
(3) Vol. XLI, O. L. 7. Ky.1 Moreh, & Brs. Dig. 572-7; Loughb- 


(4) Miller’s Adm’rs v. Woodman, 14 Ohio Dig. 214. 
R. 578. 
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sion of the within premises can be made by metes or bounds, and do assign 
the dower of the within complainant specially as of a third part of the rents, 
issues, and profits of the within named premises, at dollars per year 
during her life ); and -we do appraise the yearly value ( after deducting ne- 
cessary expenses ) of the real estate within described, estimating said value 
from (the day of filing of petition ); to (day of assignment of 
dower ), at —— dollars ( add if the premises have been sold by the husband, 
“and excluding all permanent or valuable improvements after the husband 
of said complainant ceased to be the owner thereof.” ) 


Kb: 
P.-G, 
M. N. 

I have executed the within writ by the oaths of K. L., P. Q., and M. N., 
three judicious and disinterested men of the vicinity, not of kin to either of 
the parties interested, and I return herewith above the assignment of dower 
to the said complainant, and appraisement of the yearly value of the within 
premises, as within I am commanded. 


day of ae. : 


C. D., sheriff of 


county. 
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CHAPTER XXIX. 


PROCEEDINGS IN PARTITION. 


Att joint tenants, tenants in common, and coparcenersof any 
estate in lands, tenements or hereditaments, within the state of 
Ohio, may be compelled to make or suffer partition of such estate 
or estates. The petition for partition is filed in the court of com- 
mon pleas of the county in which the estate or estates are situa- 
ted, or if they are situate in two or more counties, in the supreme 
court or court of common pleas in any one of the counties. 

The notice under a proceeding for partition, is given by the de- . 
mandant, either by advertisement in some newspaper in general 
circulation in each county where the lands lie, or by personal no- 
tice in writing to each and every person concerned, their agent or 
attorney, at least forty days previously to the term of the court 
next after the filing his petition, setting forth the pendency and 
demand thereof. This notice, if not given by publication in the 
newspaper, must be served personally upon the defendants. A 
service by leaving a copy of the notice at the residence will not 
be sufficient. 

The court, having ordered a partition, name in their order three 
judicious and disinterested freeholders of the vicinity, by whom 
the premises are to be divided, and direct what shares each party 
interested shall hold. The court, then, by their clerk, issue their 
writ to the sheriff of their county, or, in case the estate or estates 
are situate in more than one county, then to the sheriff of either 
of the counties in which the estate or estates are situate. This 
writ commands the sheriff to whom it is directed, that by the 
oaths of the three judicious and disinterested freeholders of the 
vicinity, named by the court, he cause to be set off and divided to 
the demandant or each party in interest in said petition, such 
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part and proportion of such estate or estates as is directed in the 
order of the court. 

The sheriff, having received the writ, should summon the com- 
missioners named therein, to meet, and see that the proper oath 
or affirmation is administered to them, before they enter upon the 
discharge of their duties. This oath, or, if the party is conscien- 
tiously scrupulous about taking an oath, his affirmation, may be 
taken before any officer generally authorized to administer oaths. 
Special authority also, is given by an act, which passed and took 
effect March 8, 1840, to the sheriff or other officer directed by the 
court of common pleas of any county in the state of Ohio to make 
partition, to administer the necessary oath to the freeholders sum- 
moned by him for that purpose. A deputy sheriff may act as 
commissioner, although he executes the final return.’ 

The commissioners being sworn or affirmed, must view and ex- 
amine the estate or estates to be divided. They must not merely 
make a cursory inspection, but must observe it sufficiently to in- 
form themselves fully and arrive at a correct conclusion concern- 
. ing its situation, character, and value. They are then prepared 
for their next duty, to set apart the same if proper, into such lot or 
lots as will be most advantageous and equitable, having due re- 
gard to the improvements, situation, and quality of the different 
parts of such estate or estates. When partition of more than one 
tract is demanded in the same petition, said freeholders shall set 
off to each of the petitioners or parties in interest, his proper pro- 
portion in each of the several tracts, unless all are owned by the 
same proprietors in the same proportion in each tract; in which 
case the whole share of any proprietor, in and to all the several 
tracts, may be set off to such proprietor, according to the best dis- 
cretion of said freeholders.? The sheriff is responsible for the due 
return of the writ, and hence must take care that the commission- 
ers meet, examine the premises, and report, and that their report 
is made in due season and proper form. He has, however, no 
part in their deliberations ; they alone, in the exercise of their 
own judgments, are to set apart and divide the property. In mak- 
ing this division, their object should be to make the value of the 
lot set apart to each, bear the proportion to the whole value of the 
property, which his proportion bears to the whole interest. Thus, 
if one party is to receive a part or proportion of one-sixth, and 


(1) Smith v. Barber, 7 Ohio R. pt. 2,122. (2) Swan’s Sts. 615. 
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the property to be divided consists of one hundred acres of land - 
improved, the commissioners should estimate the value of the 
whole, improvements and land. He would be entitled to one-sixth 
of this value, which they may set apart to him either in land, with 
improvements thereon, or unimproved land ; in richer or less fer- 
tile soil, etc., taking care, however, to charge him in the one case, 
with the value of the improvements or the higher price of the 
land, and in the other to compensate with more land for the ab- 
sence of other advantages. If different tracts are named in the 
petition, each is to be divided separately from the rest, unless the 
proprietors of each are in all respects the same, holding in the 
same proportions in each; in this case, the commissioners may 
set apart the share of one in all by giving him a lot in one tract, 
or in any other manner which they ,refer, according to their best 
discretion. Upon review of proceedings in partition, on certiorari, 
if it does not appear specifically that the tracts are held and 
owned by the same proprietors, in the same proportions, the su- 
preme court will nevertheless presume, after a confirmation of a 
partition made under this section of the law, that the common 
pleas were satisfied, by competent proof, of the several tracts 
being thus owned.' 

The foregoing remarks have been made upon the supposition 
that the commissioners consider it proper to make a division of the 
property. There is one event in which they need not make a di- 
vision, namely, if they. are of opinion that the estate or estates 
cannot be divided according to the demand of the writ, without 
manifest injury of the value thereof. When they are of this opin- 
ion, they must make and return to the court a just valuation of 
the estate or estates. 

The commissioners must reduce to writing and sign their return 
dividing or appraising the property. The sheriff then returns the 
writ executed by the said commissioners, with their return and the 
certificate of their being sworn or affirmed, into court. 

If there is any widow entitled to dower in the said estate or es- 
tates, she should be a party to the petition, as petitioner or defend- 
ant, and the freeholders must set off to such widow her dower 
therein. In case the property is in two or more counties, or two 
or more tracts, the freeholders may set apart the dower, in their 
discretion, either in one or in more counties, or either in one or in 


/ 


(1) Smith et al. v. Barber et. al.,7 Ohio R. pt. 2, 118. 
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more tracts or portions of such estate, as may be deemed most 
equitable. Or they may set it off in such manner that the same 
may be contained in the share or shares which they set apart to 
one or to more of the proprietors, in which case such share or 
shares may be made to include more land, accordingly as the 
same are less valuable by reason of such dower therein. Or they 
may pursue another course, and, if they deem it for the interest 
of all parties concerned, make partition of the residue, after hav- 
ing set off such dower, leaving the part in which dower is set 
apart, to be partitioned, after the dower ceases and is deter- 
mined.! 

The return being made to the court, will, if approved of, be 
confirmed. In which event, if the estate was divided, the sheriff 
will make deeds of the separate portions to each party as the 
same was set apart to such party. If a valuation was returned, 
any one or more of the parties may. elect to take the estate or es- 
tates at their appraised value; whereupon the same will be ad- 
judged to him, her, or them, upon payment to the other party or 
parties of his, her, or their proportion of the appraised value. 
When so adjudged, the sheriff must be satisfied of the payment 
having been made, and, on payment being made, must, according 
to the order of the court, make and execute a conveyance to the 
party or parties electing to take the same.’ 

If no election is made by any party or parties to take the prop- 
erty at the appraisement, the court will direct a sale of the prem- 
ises. An order for the sale will then be directed to the sheriff, 
who executed the original writ of partition, or to his successor in 
office. The sale must be made at public auction; no new ap- 
praisement need be made; the said estate or estates cannot be 
struck off or sold by the sheriff for less than two-thirds the appraised 
value thereof, returned by the freeholders.2 The sale must be con- 
ducted according to the provisions of the law in force at the time, 
regulating judgments and executions. Reference may be made to 
the chapter upon the subject of sales upon executions at law, for 
further particulars as to the conduct of the sale. The act of Feb- 
ruary 8, 1847,’ provides, that the sheriff shall sell the lands at the 
door of the courthouse, unless the court, for good cause, shall direct 
the same to be sold on the premises; in which case they shall be 
sold on the premises, agreeably to such direction. 


(1) Swan’s Sts. 616, 617. (3) Swan’s Sts, 616. 
(2) Ib. 615. (4) Vol. XLV,0O, L. 59. 
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By act of March 29, 1841,' no appraiser of any lot in a parti- 
tion proceeding, can become a purchaser thereof. Prior to the 
passage of this law, an appraiser, in the absence of any fraud, 
might become a purchaser at a sheriff’s sale on partition.’ 

If no sale is effected when the property is first offered, an alias 
order of sale may issue, and other orders, as often as need be. . 
The court, who ordered the sale, may also, in their discretion, di- 
rect a revaluation by three judicious, disinterested freeholders of 
the county, whom they may appoint, and may direct a subsequent 
sale at not less than two-thirds of such revaluation; or if the 
court think it more expedient for the interest of all parties, they 
may order a sale without such revaluation, at not less than such 
reduced proportion or proportions of the appraised value, as they 
may direct.’ 

When a sale is made and returned to the court, the court ex- 
amine the sheriff’s proceedings, and, if they find the same correct, 
approve thereof, which approval is entered on the minutes. The 
sheriff is then bound to receive payment of the consideration 
money, or to take sufficient security therefor to the satisfaction of 
the court. Having done this, he must execute and deliver to the 
purchaser or purchasers a deed or deeds of the estate or estates 
so sold.t The deed may be similar to the sheriff’s deed of land 
on a sale under execution, varying the recitals to show the filing 
of the petition and the subsequent proceedings as they have oc- 
curred. 

The last duty of the sheriff in this regard is, to distribute and 
pay, according to the order which the court may make, to and 
among the several parties entitled to receive the same, the money 
or securities by him received, in lieu of their respective parts and 
portions of said estate or estates, according to their just rights 
and proportions.° 

The title of a purchaser is not affected by a failure on the part 
of the sheriff to attend to this duty.° 

The act of January 23, 1836, declared the meaning of the act 
of February 17, 1831, the provisions of which have been stated 
to be, that, in all cases where a sale of lands or tenements may 
have been made by virtue of, and proceeding for, the partition of 


(1) Swan’s Sts. 1015. (5) Swan’s Sts, 616. 
(2) Bohart v. Atkinson, 14 Ohio R. 228. (6) Goudy’s Lessee v. Shank, 8 Ohio R, 
(3) Swan’s Sts. 616. 415, 


(4) Ibid. 
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real estate, under the present or any former laws upon the sub- 
ject, and a conveyance of the lands so sold shall not have been 
made by the officer making such sale, the court, before which such 
proceeding may have been had, may, on motion, order the sheriff 
of the county, or any officer who may be then executing the du- 
ties of sheriff, to execute and deliver to the purchaser a deed for 
the lands so sold, the court being first satisfied that such sale was 
regularly made, and that the purchase money has been fully paid 
or secured.' 

It was decided, prior to the passage of this act, that where a 
deed was made by the sheriff while in office, and acknowledged 
after his term had expired, the acknowledgment was carried back 
by relation, to the time of making the deed, and was therefore 
valid.2, Under a former statute, requiring an acknowledgment in 
court, the certificate of the clerk under the seal of the court was 
held to be sufficient evidence of the acknowledgment, and no en- 
try on the journal was necessary.’ 

The guardian of a minor may on behalf of his ward, perform 
any act or thing, respecting the partition of any estate, and elect 
to take said estate or estates, when the same cannot be divided 
without injury, and make payments therefor on behalf of his 
ward.* 

The court may tax the costs and expenses, according to equity, 
and issue execution therefor, if need be, against each party, his 
or their goods, chattels, lands and tenements, as in other cases.® 

When proceedings in partition are examined collaterally, the 
jurisdiction of the court being established, errors in form or irreg- 
ularities are overlooked.’ Even the death of the defendant, after 
seizure, under the attachment, does not render them void.’ 

The return of a writ of partition may be as follows: 


State of Ohio, county, ss. 
[ do hereby certify that R. 8., W. X., and U. Z., the within named com- 
missioners were duly sworn to make partition of the lands within named, 


and to assign dower in the same, on this the day of @clan Bh : 
C. D. sheriff of county. 
(1) Swan’s Sts. 618. (5) Swan’s Sts. 617. 
(2) Lessee of Foster v. Dugan’s Ex’rs, 8 (6) Lessee of Pillsburyv. Dugan’s Adm’rs’ 
Ohio R. 87. 9 Ohio R. 117; Smith v. Pratt, 13 Ohio 


(3) Goudy’s Lessee v. Shank, 8 Ohio R. R. 548 ; Wilson vy. Ball, 10 Ohio R. 250. 


415. (7) Puckett’s Lessee v. Loring, 17 Ohio R. 
(4) Swan’s Sts. 617; Bohart vy. Atkinson, 
14 Ohio R. 228. 


PROCEEDINGS IN PARTITION. 509 


We, the commissioners named in the within order of partition, having 
been duly sworn, (or affirmed), upon actual view of the estates to be divided 
as commanded by the within writ, do assign to K. L., widow of G. H., de- 
ceased, for her dower estate as within commanded, so much of said ind as 
is contained within the following metes and bounds: ( Here describe the 
same specifically.) (a@) And we doset apart and assign to M. N. in severalty 
for his share of said estates, so much of said lands as is contained within 
the following metes and bounds: (Here describe the same specifically.) 
And we do also set apart and assign to P. Q., in severalty, for his share &c. 
(assigning to each his share). 

Given under our hands, this 


day of , A. D. —. 


Rows: 
Ws Xe 
UZ 

T have executed the within writ, by the oaths of the commissioners named 


in the within order, whose report is herewith returned. 
C. D. sheriff of 


county. 


A. D. ——. 


day of 


(2) If the partition cannot be made, instead of returning the 
assignment to each as above, say, “ We are of opinion that the 
estates within named cannot be divided according to the demand 
of this writ, without manifest injury of the value thereof: and 
thereupon we do estimate the value thereof at dollars.” Or 
if there are several estates, “of the said estate, described as fol- 
lows (describing the same), at dollars, and of the said es- 
tate described as follows (describing the same), at dol- 
lax. 

In Indiana, a petition for partition being filed in either the cir- 
cuit or probate court of the county, where the lands or part 
thereof lie, a summons is issued, which is served on resident de- 
fendants personally, or by leaving a copy thereof at their ee 
place of residence.’ 


(1) For the law of Indiana, see Rev. Sts. 1 Moreh, and Brs. Dig. 1066, 1172 ; 
of Ta. 812, 814-5 ; See alsoin Kentucky, 1095-6. ; 
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CHAPTER XXX. 
SERVICE OF CITATION, SCIRE FACIAS, ETC. 


SECTION I. SERVICE OF CITATION OR SUMMONS ON WRIT OF ERROR. 
Il. SERVICE OF SCIRE FACIAS. 


I. SERVICE OF CITATION OR SUMMONS ON WRIT OF ERROR, ETC. 


In Ohio, under a petition by an executor or administrator to 
sell lands of the deceased to pay his debts, filed in the court of 
common pleas, notice, in writing, of the time and place of hear- 
ing the same, or subpenas in chancery, must be served, as in 
chancery, upon the defendants in Ohio, at least fourteen days be- 
fore a hearing.' 

In Ohio, a summons issued on the petition of a wife against 
her husband, who refuses to live with his wife in the conjugal re- 
lation, by joining the sect of Shakers and others, who repudiate 
that relation, must be served, with a copy of the petition, within 
one month from filing the same, if he resides in the county.? 

When a writ of error issues from the supreme court, in Ohio, a 
citation issues to the adverse party or his attorney, signed by the 
clerk of the supreme court, the adverse party having at least ten 
days’ notice.2 When a writ of error is allowed by the court in 
bank, a citation is signed and issued by the clerk of the supreme 
court in the county, whose judgment is to be reviewed, to the ad- 
verse party or his attorney, which must be served upon the said 
adverse party or his attorney, at least twenty days before the sit- 
ting of the court in bank; if neither reside in the state, publica- 
tion may be made for three successive weeks. The citation 


(1) Swan’s Sts, 362-3; See Rev.Sts. of Ia. (2) Swan’s Sts. 582. 
855-6, 528, 534-6, for the law of Indiana: (3) Ibid, 678-9, 680; Vol. XLIII, O. L. 
1 Moreh. and Brs. Dig. 290, 307; 2 ibid, 80. 
1478; Loughb. Dig. 240-1. (4) Swan’s Sts. 690. 
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should be served as a writ of summons. In Indiana, a summons 
to appear is issued, which must be served at least ten days before 
the time at which it is made returnable. Pe 

Under the Ohio statute for the “ appointment of commissioners 
of sewers in certain counties,” named in the act, a notice in wri- 
ting to proprietors of lands who have not signed the petition, must 
be given at least twelve days previous to the sitting of the court 
of common pleas, by reading the same in their hearing, or by 
leaving a true and attested copy thereof at their usual places of 
abode.? 

A citation may issue in Ohio to cite an administrator or execu- 
tor of a deceased plaintiff or defendant, to be made a party to a 
pending suit, or an administrator de bonis non, or the heir, or devi- 
see of a deceased defendant in an action of ejectment, or for 
waste.’ This should be served as a summons. 

On a writ of habeas corpus cum causa for removing a cause to the 
supreme court, a citation issues (after bond given) to the adverse 
party, which must be served on him or his attorney, at least ten 
days before the sitting of the supreme court.‘ 

A writ of certiorari issues in Ohio either from the supreme court 
to an inferior court of record, or from the court of common pleas 
of any county, to justices of the peace. The plaintiff in certiorari 
must give a written notice to the adverse party, his agent, or at- 
torney, if resident in the county, that such writ has been allowed 
and issued. It is either personally served by reading, or by copy 
left at the dwelling house or place of abode of such party. If 
neither the adverse party, his agent or attorney is a resident of 
the county, the notice is given by advertisement posted up in three 
of the most public places within the county. The notice, thus re- 
quired, must be given at least ten days before the term of the 
court to which such writ of certiorari is returnable, unless that 
number of days does not intervene between the date and return | 
of the writ, in which latter case, the court shall make such order 
respecting the notice to be given as shall be just and right in the 
premises.’ The notice to a resident is similar in Indiana.° 

In Ohio, whenever an information in the form of a quo warranto 
against any person or persons, is filed in the supreme court of 
any county, a summons is issued thereon, which must be’served 


(1) Rey. Sts. of Ia, 633-31-32-34-68-64, (4) Swan’s Sts. 658, 
(2) Vol. XLIV, 0. L.135. (5) Ibid, 516. 
~ (3) Swan’s Sts, 668-9-86. (6) Rev. Sts. of Ia. 894-5, 
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and returned forthwith.’ This summons on a quo warranto is 
served as in personal actions in both Ohio and Indiana.? When 
a summons issues on any such information against a corporation, 
the writ of summons must be served in Ohio on the presiding of- 
ficer, the cashier, the secretary, or treasurer thereof; if there is 
no such officer, or none can be found, such service may be made 
on any director or other person having the management of the 
affairs of the corporation. The writ must be forthwith served and 
returned If the writ of summons is returned not served, by 
reason of the defendant, or the offices of the defendants not being 
found in the county, the clerk must publish a notice of the filing 
of the information, for four successive weeks.‘ 


Il. SERVICE OF SCIRE FACIAS. 


In Ohio, a scire facias may issue in several cases; as to make a 
joint defendant party to a judgment rendered against or confessed 
by his coobligor; in which case the scire facias must issue to the 
sheriff of the county, where the defendant or defendants reside, 
and be returned served as in.case of asummons. Scire facias 
may issue also, to have further execution upon a judgment ona 
bond, article of agreement, or other contract in writing, which has 
a condition or defeasance to make void the same, on payment of 
a less sum than the penalty,’ or upon the bond of an executor, 
administrator, or officer,* or to make the sureties of a sheriff or 
other officer parties to an amercement;’ or to make an executor 
or administrator of a deceased defendant party to a judgment 
against the survivor of two or more originally liable,® or against 
an executor or administrator, upon a suggestion of waste,? or on 
behalf of bail, compelled to pay a judgment, against their princi- 
pal? In all these cases, the scire facias should be served as a 
summons. A _ scire facias from the court of common pleas to 
award execution upon a judgment of a justice of the peace, 
must be served and returned as a summons, if the defendant re- 
sides or may be found in the county, where the writ issues; if he 
does not reside or cannot be found in the county, the sheriff may 


(1) Swan’s Sts, 770. (6) Swan’s Sts. 162, 374-5. 
(2) Ib.; Rev. Sts. of Ia, 935, 8. (7) Ibid, 485. 
(3) Swan’s Sts. 772. (8) Ibid, 669. 
(4) Ibid. (9) Ibid, 356. 


(5) Ibid, 660. (10) Ibid, 879. 
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return “nihil,” and two such returns entitle the plaintiff to an 
award of execution.’ A judgment dormant by failure to issue 
execution for five years may be revived by scire facias, which must 
be served, if possible, on the defendant named therein, and if no 
service can be made, must be returned “ nihil,” two of which re- 
turns are equivalent to service.” : 

If either the plaintiff or defendant die after judgment and be- 
fore satisfaction, either party or his representatives, real or 
personal, may cause the other or his representatives, real or per- 
sonal, to be made a party to such judgment by writ of scire facias, 
which must be issued, served, and returned as a summons.’ In 
like manner an administrator de bonis non may be made a party.‘ 
In case personal service cannot be made on a scire facias on the 
personal representative of the defendant, then on two writs of 
scire facias being returned “nihil,” the personal representative is 
considered in court.® 

A scire facias cannot be sent into another county for service,* 
unless there is a special provision of the law authorizing it to be 
done. 

A scire facias is the proper writ to vacate a satisfaction entered 
by mistake or accident, on the return of a void writ, though relief 
may be had in such cases on motion. After ten years such writ 
will not issue, without affidavit of the applicant that the debt is 
unpaid, and there must be personal service on the defendant, if he 
is inthe county. After twenty years, the same affidavitis required, 
and a personal service on the defendant, let him reside where he 
may.’ 

In Indiana, a writ of scire facias is issued, tested, and returned in 
like manner as a summons, and may also be served as a summons 
without the aid of two freeholders, whether the defendant be or 
be not found in the bailiwick of the officer to whom the writ is di- 
rected. If such writ is returned “not found,” a second writ may 
issue ; and if such second writ be also returned “not found,” the 
same proceedings may be had on such scire facias as if it had been 
returned “served,” or such writ may be issued to any county in 
the state; but in the latter case, no further proceedings shall be 


(1) Swan’s Sts. 521-33. . (5) Vol. XLVI, O. L. 27-8, 65, 

(2) Ibid, 672. (6) Cowden v. Stevenson, Wright R. 116. 
(3) Ibid, 673. (7) Talliaferro y. Porter’s Adm’rs, Wright 
(A), Ibid, 686, R, 613. 
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had thereon, unless such writ is returned “served on the defend- 
ant.” Two writs of scire facias to revive a judgment, running in 
the county where the judgment was rendered and returned “ not 
found,” entitle the plaintiff to execution.? 


(1) Rev. Sts. of Ia. 943. Brs, Dig. 197, 537; 2 ib. 1429, 1430; 
(2) Kearns v. the State, 3 Blackf, R. 334 ; 4 J.J. Marsh. 288; 3 J. J. Marsh. 642 ; 
Walker v. Hood, 5 Blackf. R. 266. For 9 Dana R. 79. 
the law of Kentucky, see 1 Moreh. and , 
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CHAPTER XXXI. 
WRIT OF HABEAS CORPUS. 


‘SECTION I. ISSUE AND SERVICE OF WRIT OF HABEAS CORPUS. 
i. RETURN TO WRIT OF HABEAS CORPUS. 
Ill. PENALTIES FOR DISOBEDIENCE, ETC. 

IV. HABEAS CORPUS AD TESTIFICANDUM. 


I. ISSUE AND SERVICE OF WRIT OF HABEAS CORPUS. 


A writ of habeas corpus ad subjiciendum, in Ohio, may be allowed 
by any one of the judges of the supreme court or president or as- 
sociate judges of the court, of common pleas. It is issued by the 
clerk of the court, whereof the persen allowing such writ is a 
judge, under the seal of the court, directed to the proper officer, 
person or persons, who detain the person, on whose behalf it is 
applied for. The officer or person to whom it is directed, must 
convey the person, named in the writ, before the judge allowing 
the same: or, in case of his absence or disability, before some 
other judge of the same court, on the day specified in said writ.' 
Where the detention is by the sheriff or other officer, the service 
is made upon him by any disinterested person, by delivering to 
him the original writ of habeas corpus. 

If the person is confined or detained by a person not a sheriff 
deputy sheriff, coroner, jailer, constable, or marshal of the state 
of Ohio, nor a marshal, deputy marshal, or other like officer of 
the courts of the United States, the writ of habeas corpus is directed 
“to the sheriffs of our several counties,’ and may be served in any 
county, by any sheriff of the same or any othercounty. If issued 
by a court in session, if such court has adjourned when the same 


(1) Swan’s Sts, 434. 
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is returned, it shall be returned before any judge of the same 
court.’ 


Il, RETURN TO WRIT OF HABEAS CORPUS. 


A writ of habeas corpus, if directed to a sworn public officer, 
must be returned in his official capacity, together with the day 
and cause of the caption and detention of such person, according 
to the command thereof. If not so returned, the return must be 
signed and sworn to. In the return, the person making it must 
state, plainly and unequivocally : first, whether he has or has not 
the party in his custody or power, or under restraint ; secondly, 
if he has the party in his custody or power, or under restraint, he 
must set forth at large, the authority, and the true and whole 
cause of such imprisonment and restraint, with a copy of the 
writ, warrant, or other process, if any, upon which the party is 
detained ; and thirdly, if he has had the party in his custedy or 
power, or under restraint, and has transferred such custody or re- 
straint to another, he must state particularly, to whom, at what 
time, for what cause, and by what authority such transfer was 
made.” 

The return may be as follows, when the party is in eustedy: 


State of ; county ss. 


I hereby certify to the within named G. H. (or to the court of common 
pleas of county &c.), that the said C. D. in the within writ named, 
was taken on the day of Ao D: , and is now detained in the 
jail in and for the eounty of , under my custody, by virtue of a writ of 
capias ad satisfaciendum (or a certain mitiimus from X. Y., a justice of the 
peace within and for the county of aforesaid, to me directed, &c.), a 
copy of which said writ follows in these words: (Here set forth a true copy 
of the writ, warrant or other process, whatever it may be.) And this is the 
true and whole cause of taking and imprisoning the said ©. D., whose body I 
have ready, as by the said writ Iam commanded. 


K. F. sheriff of 


county. 
A.D. —. 


day of 


If the party has not been committed to jail, the words in the 


first part of the return “in the jail in and for the county of se 


(1) Vol. XLV, O. L. 46. (2) Swan’s Sts.434 ; Vol. XLV,O. L. 46-7. 


Rey. Sts. of Ia, 929. 
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may be omitted and the word “restraining” substituted for “im- 
prisoning” in the latter part. If the party is detained by several 
writs,-all the writs should be set out in the return. If the party 
was taken in the former sheriff’s time, the return should state, 
that the party was taken by him, and after setting out the writ, 
add “which said writ, and the custody of the body of the said C. 
D. was duly delivered to me, by the said late sheriff, at his going 
out of office.” 

If the officer has not the party in custody, the return may be: 

I certify to the within named G. H. &c., that I had not at the time of re- 
seiving the within writ, nor have [ since had the body of the within named 
‘C. D. in my custody or power or under restraint, so that I cannot have the 
body of the within named C. D. at the day and place within contained. 

H. F. sheriff of county. 


A return that the defendant is sick in prison, se that he cannot 
ie removed, or is a lunatic, is good. 

If it appears by a return, that the person detained orimprisoned 
is in custody under any warrant or commitment in pursuance of 
law, the return is to be considered as prima facie evidence of the 
cause of detention.’ 

The judge, before whom the party is brought, may discharge 
him from his confinement, or, in certain cases, he may commit, or 
discharge, or let the party te bail, and; may commit him to prison 
if he fails to enter into proper recognizance, where one is required.” 
Or he may continue the cause, and make order for the safe keep- 
ing of the party.® 


IIL, PENALTIES FOR DISOBEDIENCE, ETC. 


If any person, to whom a writ of habeas corpus is directed, neglects 
or refuses to obey or make return of the same, according to the 
command thereof, or make a false return of said writ ; or, upon de- 
mand made by the prisoner, or any person on his or her behalf, 
refuses to deliver to the person demanding, within six hours after 
the demand thereof, a true copy of the warrant or commitment 
and detainer of such person, every person so offending forfeits 
to the party aggrieved the sum of two hundred dollars; and for 


(1) Vol, XLV,'O. L. 47. (3) Vel. XLY, O. L. 47. 
(2) Swan’s Sts. 434, 
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the second offense, four hundred dollars; and shall, if an officer, 
be incapable to hold his said office. This, and other penalties 
under the same act, are recoverable by action of debt, brought 
within two years after the commission of the offense, or if the 
party aggrieved is then in prison, then within two years after the 
decease of the person imprisoned, or his or her delivery out of 
prison. The defendant may plead the general issue and give 
the special matter in evidence.’ 

Any person set at large on any habeas corpus cannot be again 
imprisoned for the same offense, unless by the legal order or pro- 
cess of the court wherein he or she is bound by recognizance to 
appear, or other court having jurisdiction of the cause of offense. 
If any person knowingly, contrary to this enactment of the law, 
recommits or imprisons, or causes to be recommitted or impris- 
oned, for the same offense or pretended offense, any person so set. 
at large, he forfeits to the party aggrieved, five hundred dollars, 
recoverable as before stated, any colorable pretense or variation 
in the warrant or commitment, notwithstanding.? 

No citizen of Ohio, being an inhabitant or resident within the 
state, can be sent prisoner to any place whatsoever, out of the 
state, for any crime or offense committed within the state. If he 
is so imprisoned, he may sustain an action of false imprisonment 
against all, who imprison or transport him, and recover treble 
costs, besides.damages, to an amount not less than five hundred 
dollars. Any person, knowingly concerned in such imprisonment 
or transportation, and convicted thereof, is disabled from thence- 
forth to bear any office of trust or profit within the state of Ohio? 

The fees of the sheriff and other officers on a writ of habeas cor- 
pus, where the party is charged with the commission of a crimi- 
nal offense, are taxed as part of the original costs in the case, 
when the party is held to bail, or remanded to custody; if he is 
wholly discharged, they are taxed to the state, and paid out of the 
county treasury of the county, on the order of the county auditor. 
Where the party is in custody under civil proceedings, they are 
taxed against the person at whose instance he was so in custody, 
if discharged, but if remanded to custody, against the party so in 
custody. In criminal cases, no fees can be demanded in advance.* 


(1) Swan’s Sts. 434-6. Rev. Sts. of Ia. 927-934; 674-867. For 


(2) Ibid, 435. the law of Kentucky, see 1 Moreh. and 
(3) Ibid, 435-6. Brs. Dig. 126, 492, 536, 774-7; 2 ib. 
(4) Vol. XLV, O.L. 47-8. For the law of 813-14. 

Ta, as to the writ of habeas corpus, see 


—— 
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Iv. HABEAS CORPUS AD TESTIFICANDUM. 


A habeas corpus ad testificandum issues when it is necessary to 
bring a prisoner detained in jail before a court to give testimony. 

In bringing up a party on a habeas corpus, no unnecessary delay 
should take place, and no unnecessary deviation from the direct 
road. The sheriff must take force sufficient to prevent a rescue, 
since a rescue makes the sheriff liable for an escape. 
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CHAPTER XXXII. 


SUBPG@NA FOR WITNESSES. 


In Ohio, the clerks of the several courts shall, on application 
of any person having a cause, or any matter pending in court, 
issue subpeenas for witnesses, inserting all the names required by 
the applicant, in one subpena. The subpena for witnesses need 
not necessarily be served or returned by the sheriff or other offi- 
cer. It may be served and returned by any disinterested person, 
provided, that the truth of such service and return shall be veri- 
fied by the oath of the person making the same." 

In prosecutions for crimes and offenses, the clerk of the court, 
before which the cause is depending, must issue writs of subpena 
for any person within the State of Ohio, whose testimony may 
be deemed material on the trial. The officer, to whom such writ 
is directed, or his deputy, may serve the same in any county. Or 
such officer, by writing indorsed on such writ, may depute any 
disinterested person to serve the same.’ If it is served by such 
special deputy, he must, after serving the same, return thereon 
the manner in which the same was served, and make oath or af- 
firmation to the truth of said return, before some person compe- 
tent to administer oaths, which shall be indorsed on such writ. 
The writ shall then be returned according to its command, by the 
person serving the same, through the post office or otherwise.* 
In this case, unlike that, where the subpeena is for witnesses within 
the county, the person, who is to serve it, if not the officer, to 
whom it is directed, must be specially deputed by the officer, by 
writing indorsed on the writ. 

A witness is entitled to seventy-five cents for each day’s atten- 
dance in a civil cause under a subpena, to be paid by the party 


(1) Swan’s Sts. 651. (3) Swan’s Sts. 728, 
(2) Ibid, 727. 
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at whose instance he or she is summoned (on demand)! If the 
fees are demanded and not paid, the witness cannot be attached 
for contempt of court in not obeying the subpe@na. An attach- 
ment will issue, where the court are satisfied that service has 
been made, although the fees have not been paid, provided they 
have not been demanded by the witness. 

In criminal cases, the writ of subpana for witnesses may be 
issued to any part of the state; the only provisions made for issu- 
ing such writ in a civil case to any other than the county, where 
the suit is pending, are the following :. 

When the venue, in a civil cause, is changed, and also where a 
cause has been certified to an adjoining county, all persons, who 
would be required to attend as witnesses, under any process, if 
the trial were had in the county in which the suit was com- 
menced, may be required to attend as witnesses on the trial of 
any such cause, in the county to which the cause may be re- 
moved. Process of subpena, for persons residing in the county 
in which the suit was commenced, may be issued from the court 
of either county, and must be served as if issued in the county in 
which the suit was originally commenced. Witnesses attending 
from such county, must be allowed one dollar for each and every 
day’s attendance, and the like sum for every twenty-five miles’ 
travel in going to and returning from said court.? This only pro- 
vides for subpcenas to one county, to wit., that, from which a 
case once commenced is removed to the court of another county. 
A more extended rule applies to civil suits in any court of record 
jn Ohio, wherein the State of Ohio is a party in interest. 

In any such case, the subpena for the attendance of witness 
may, on application of parties or their attorneys, issue into any 
county in the state, as in criminal cases; and on failure of the 
witness to attend, the court may issue an attachment against 
him. The fees are the same as those allowed witnesses attend- 
ing from other counties in criminal cases, to be paid by the party 
summoning him, before the witness is sworn, in case the witness 
demand it.’ 


(1) Swan’s Sts, 390, _For the law of Indiana, see Rev. Sts. of 
(2) Vol. XLIV, O. L. 15. Ja. 648, 636, 717-18: For law of Ky. see 
(3) Vol. XLV, O. L, 23. 2 Moreh. and Brs. Dig. 1549-50; Loughb: 
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CHAPTER. XX XII. 
DUTY IN CRIMINAL CASES. 


SECTION I. ARREST WITHOUT WARRANT. 
Il. EXECUTION OF WARRANT. 
Il. SERVICE OF CAPIAS ON INDICTMENT. 
IV. SUMMONING THE POSSE COMITATUS AND THE MILITARY. 
V. REMOVAL OF CONVICT TO PENITENTIARY. 
VI. EXECUTION OF SENTENCE OF DEATH. 


I. ARREST WITHOUT WARRANT. 


Ir is made by statute, in Ohio, the duty of a sheriff to preserve 
the public peace; and to cause all persons, guilty of any breach 
of the peace, within his knowledge or view, to enter into recogni- 
zance with sureties for keeping the peace, and appearing at the 
succeeding term of the court of common pleas of the proper 
county, and to commit to jail, in case of refusal. He must return 
a transcript of his proceedings, with the recognizance taken, to 
the court aforesaid.' 

By the common law, no person could, in general, be arrested, 
without warrant, for a mere misdemeanor, unattended with vio- 
lence.? But if a felony, treason, or actual breach of the peace 
had been committed by a person arrested, the arrest might be 
justified by any one without warrant. If an innocent person was 
arrested upon suspicion by a private individual, such individual 
was excused, if a felony was in fact committed, and there was 
reasonable ground to suspect the person arrested; but if no felony 
had been committed by any one, such arrest without warrant, by 
a private individual, was illegal. An officer, however, would be 


(1) Swan’s Sts. 856; see Rev. Sts. of Ia. (2) 1 Chit. ©. L. 15. 
657. 
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justified if he acted upon information from another person, which 
he had reason to rely upon,' though if a peacc officer of his own 
will took a person into custody on suspicion, he must prove that 
the crime charged had been committed.’ Sheriffs were required 
to arrest felons, and might arrest persons suspected of capital of- 
fenses, whose guilt was not certain. If assaulted in the execu- 
tion of their duty, they might apprehend the offender, and keep him 
in prison a reasonable time, to be carried before a justice of the 
peace, to be committed or fined by him. They must arrest all 
persons, with their abettors, who oppose the execution of process.‘ 

In Ohio, a sheriff or coroner must upon view or information, 
and without warrant, apprehend any person keeping a shop, 
booth, etc., within two miles from the place where any religious 
society, or people are collected or collecting together for religious 
worship in any field or woodland, and seize such booth, etc., and 
convey the same to a place of safe keeping, and take the person, 
so offending, before the next justice of the peace.® 

In Ohio, it is the duty of all sheriffs, coroners, and constables, 
to arrest any and every convict, who escapes from the peniten- 
tiary of the state, and him, her, or them, forthwith convey to the 
said penitentiary, and deliver to the warden thereof. He is al- 
lowed for doing so eight cents per mile for going to and returning 
from the penitentiary, and such additional compensation as 
the warden may deem reasonable, for the necessary expense 
incurred.® 

If any person or persons, who may be charged with the com- 
mission of a crime or offense, made punishable by the laws of 
Ohio, shall abscond or remove from the county in which such 
crime or offense be charged to have been committed, it is lawful 
for any sheriff, constable, or other person, to apprehend the per- 
son or persons so charged, and forthwith remove him, her, or 
them, to the county in which the alleged crime may be said to 
have been committed, and deliver such person or persons, so de- 
livered, to be dealt with, as the law may direct.’ 


Il. EXECUTION OF WARRANT. 


A justice of the peace, in Ohio, has jurisdiction in all criminal 


(1) Samuel v. Payne, Doug. 359;3 Camp. (4) Coyles v. Hurtin, 10 Johns. R. 85, 
420. (5) Swan’s Sts. 1018-9. 

(2) Holley v. Miz, 3 Wend. 350. (6) Ibid, 628. 

(3) 1 Chit. Cr. L. 25-6. (7) Ibid, 857. 
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cases, throughout the county, in which he was elected and where 
he shall reside." 

The sheriffs of the several counties in Ohio may execute war- 
rants, issued by justices of the peace, for the apprehension of per- 
sons charged with the commission of crimes or offenses made 
punishable by law. Any sheriff, receiving such warrant, issued 
by a justice of the peace of his own county, may pursue the per- 
son charged, and apprehend, and take him or her back to the 
county from which he or she may have fled.’ 

Under the act of January 17, 1846, a warrant may issue com- 
manding an officer to search for any money, or property, and 
gaming table, device, or apparatus, establishing a charge of 
gambling, and, if found, to bring the same before the magistrate. 
The officer seizing the same, must retain the possession thereof, 
subject to the order of the magistrate, before whom he takes the 
same, until the discharge, or commitment, or letting to bail of the 
person charged as a gambler. In case of commitment or letting 
to bail, the officer must retain such property, subject to the order 
of the court. In case of conviction, the table, device, or appara- 
tus must be destroyed, and the money and other property is 
liable to satisfy the judgment. In case of discharge, the officer 
must, on demand, deliver it to the suspected person.’ 

Where salt is removed in barrels, from the works where made, 
or from any place where the same may be packed, before being 
inspected, a warrant may issue to the sheriff, to seize said salt 
wherever it may be found in the state of Ohio, and hold the same 
subject to the order of the court. The court may, on hearing the 
cause, issue an order to the sheriff to sell the same. The sale 
must be conducted as the sale of goods and chattels under execu- 
tion.‘ 

Any judge or justice of the peace in Ohio, on complaint made, 
may issue a searchwarrant under his hand and seal. Its form is 
prescribed by statute.’ If satisfied that the goods brought before 
him are stolen, he may either keep possession of, or deliver to the 
sheriff of the county such goods, there to remain until the convic- 
tion of the thief, or the claimant’s right is otherwise legally ascer- 
tained.® 


(1) Swan’s Sts. 537. (4) Vol. XLII, O. L. 34-5, 

(2) Ibid, 861; see Rey. Sts. of Ia. 657. (5) Swan’s Sts. 543-4, 

(3) Vol. XLIV, O. L. 11; see Acts of Ky. (6) Ib. 542, For the law of Indiana, see 
of 1847-8, p. 11, 12. Rev. Sts. of Ia. 1006, 1010. 
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Under a search warrant, legal in form, outer doors may be 
broken after a demand, if necessary.'!. Whether the plaintiff is 
justified, if no goods are found, has been doubted.2 A search 
warrant justifies the officer, though no oath was made before it 
issued, but it is no justification, if it does not particularly describe 
the place to be searched and the persons or things to be seized? 
It has been held in Kentucky, that he, who acts in good faith, upon 
the command of an officer to assist him in the execution of such 
process, deficient in the proper description of place, &c., may jus- 
tify under it, but he who acts officiously, must show valid process.* 
The officer performs his duty, if, under a search warrant, he makes 
the required search, finds goods, corresponding in description with 
those directed to be searched for, and seizes them, although they 
may not be the goods of the complainant.’ 


Il. SERVICE OF CAPIAS ON INDICTMENT. 


When an indictment is found in any county of the state of 
Ohio, a writ of capias may issue thereon in term time or in vaca- 
tion of the court in which it is found. This writ may be issued 
either to the sheriff or other officer of the county in which such 
indictment is found, or to the sheriff or other officer of the county 
where the accused resides or may be found.® 

When directed to the sheriff or other officer of the county in 
which such indictment was found, it is his duty to arrest the ac- 
cused, named in the writ, in ahy county where he may reside or 
be found. When directed to the sheriff or other officer of the 
county in which the accused resides or may be found, he must ar- 
rest the accused, and convey him to the county from which such 
writ issued. 

When the accused is thus arrested, and is brought within. the 
limits of the county from which the writ issued, the officer who 
made the arrest may, if the capias issued on an indictment for 
an offense, the punishment whereof is fine, or fine and imprison-. 


(1) 1 Chit. C. L.57 ; Chipman v. Bates,16 Ja. Art. I, Sec. 8 ; Const. of Ky. Art, X, 


Vitek ole Sec. 9; Reed v. Rice, 2 J. J. Marsh. 44. 
(2) 16 Vt. R.51: 2 Hale P. C,151; 6 (4) 2 J.J. Marsh. 44. 
Wend, 382. (5) Stone v. Dana, 5 Metc. 98. 


(3) Const. U.S. Amend, Art. VI.; San- (6) As to law of Kentucky, see 1 B. Mon 
ford v. Nichols, 13 Mass. R, 286 ; Const. 70; 1 Moreh. and Brs. Dig. 524, 527, 
of Ohio, Art. VIII, Sec. 5; Const. of 534; 2 ib. 760, 1392; Acts of 1842-3, 

p- 60. 
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ment in the jail only, take within the county from which the writ 
issued, the recognizance of the person so arrested, together with 
good and sufficient sureties, resident or freeholders in the county 
from which such writ issued, ina sum of not less than fifty, nor 
more than two hundred dollars, conditioned for the appearance of 
such person on the first day of the next term of the court from 
which said writ issued.! 

This recognizance can only be taken in the county from which 
the writ issued, and cannot be taken on any indictment for mur- 
der in the first degree, nor on any indictment for a crime, punish- 
able by imprisonment in the penitentiary, unless under an order 
of the court as follows. 

When a person has been indicted for a crime, punishable by 
imprisonment in the penitentiary, and the person so indicted has 
not been arrested or recognized to appear before the court, or in 
case he has not been arraigned during the term at which such 
indictment was found, the court, in which the indictment is found, 
may, at their discretion, make an entry of the cause on their 
journal, and may order the amount in which the accused may be 
recognized for his appearance, by any officer charged with the 
duty of arresting him. The clerk, who issues a capias on such 
indictment, must indorse thereon the sum in which the recogni- 
zance of the accused was thus ordered to be taken. The sheriff 
or other officer, charged with the duty of executing said writ of 
capias, shall take the recognizance of the accustd, in the sum 
thus ordered, together with good and sufficient surety or sureties, 
conditioned for the appearance of the accused, at the return of 
the writ, before the court, out of which the same issued. 

If no such recognizance can be or is given, the officer must 
commit the accused to the jail of the county, from which the writ 
issued, whether the writ issued to the same or another county. 
Where the recognizance can be, and is taken, the sheriff or other 
officer, must return the writ according to the command thereof, 
with the name or names of the surety or sureties indorsed thereon, 
together with such recognizance taken by him as aforesaid.? 

The returns to a capias in a criminal case may be similar to 
those on a capias ad respondendum, so far as the latter are applica- 
ble. Where a recognizance is taken, the return may be as where 
bail is taken at law, substituting “I herewith return the recog- 


(1) Swan’s Sts. 721. Sts. of Ia. 989,990, 648; 2 Blackf. R. 
(2) Ib. 722. For the law of Ia, see Rev. 226; ib. 104. 
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nizance,” instead of “ I herewith return a copy of the bail bond.” 

The following form of a recognizance is prescribed by the stat- 
ute, as the one to be observed by sheriffs or other officers taking 
the same.' 


State of Ohio, 


county ss: 


Be it remembered, that on the day of in the year of our Lord 
, personally came before me G. K., sheriff (or other officer as the case 
may be) of the county of , A. B., C. D., &c., and severally acknow- 
ledged to owe the state of Ohio the sum of dollars each, to be levied 
of their goods and chattels, lands and tenements, if default be made in the 
condition following, to wit: 

The condition of this recognizance is such, that whereas the above boun- 
den A. B. has been arrested by me, on a writ of capias, issued out of the 
court of common pleas, in and for the county of 


, on a Certain indictment 
presented in the said court, against A. B. for the offense charged in the 
said indictment : : 

Now, therefore, if the said A. B., so arrested as aforesaid, shall personally 
appear before the judges of the court of common pleas of the county last 
aforesaid, on the first day of the next term thereof (or during the present 
term thereof as the case may be), then and there to plead to the same indict- 
ment, and abide the judgment, of the court thereon, and not depart the court 
without leave, then this recognizance shall be void and of no effect, otherwise 
to be and remain in full force and virtue in law. 


Which said recognizance must be signed and sealed by the par- 
ties, and attested by the officer taking the same. 

The recognizance, so taken and returned as aforesaid, must be 
filed and recorded by the clerk of the court to which the same is 
returned, and may thenceforth be proceeded on and carried into 
judgment and execution, in the same manner as if such recogni- 
zance had been taken in any court of record.? 

It was held, in Morris v. Marcy, that the sheriff may take bail 
in criminal cases; if the prisoner failed to appear, it was an es- 
cape, but the undertaking of the sureties was not void. 

In a recognizance, the words “in case said party was legally 
imprisoned on said charge” are surplusage.* If, however, in a 
recognizance to appear and answer a criminal charge, the time 


(1) Swan’s Sts. 722. (3) 4 Ohio R. 83, 
(2) Ibid. (4) State v. Wellman, 3 Ohio R. 14. 
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or place of appearance be uncertain or ambiguous, the recogni- 
zance is void.! 

A recognizance is a contract of record, and cannot be contra- 
dicted. In an action of debt thereon, defendants cannot plead 
that they did not acknowledge the recognizance. They may 
plead that they are not the same persons who acknowledged it, 
but others of the same name. 

A release of the principal or security may be pleaded, or in- 
fancy, coverture, or payment; or that the principal rendered him- 
self, or was surrendered by his bail, before the return of theca. sa. 
sued out, or that the principal died before the default of the re- 
cognizance.” 

Any person or persons, who may be bail in any case of recog- 
nizance or bond for the appearance of any defendant or defen- 
dants, before any court in Ohio, may deliver up such defendant 
or defendants during term time in court, and the court will there- 
upon order the person or persons delivered up into custody. Or 
they may surrender and deliver up the defendant or defendants in 
vacation of the court, in which they are recognized to appear. 
The surrender, in the latter case, may be made to any judge of 
the court, before which he, or she, or they are recognized to ap- 
pear, and must be made in the courthouse in the proper county. 
Upon such surrender being made and accepted, the judge, taking 
the same, must make out, sign, and deliver to the sheriff, or some 
constable of the county, a warrant for the commitment of such 
defendant or defendants to the jail of the county, unless he, she, 
or they shall immediately enter into a recognizance, with suffi- 
cient sureties, to the satisfaction of said judge, according to the 
original recognizance? This recognizance cannot be taken by 
the sheriff. 

All commitments made by any judge for neglect or refusal to 
enter into a new recognizance, as above, have the same force and 
effect as if made by the court in term time.‘ 


IV. SUMMONING THE POSSE COMITATUS AND MILITARY. 


In discussing, in a previous part of this book, the power of a 
sheriff to break outer doors, the rule as to criminal process has 


(1) State v. Johnson, 13 Ohio R.176. (3) Swan’s Sts. 723. 
(2) State vy. Daily, 14 Ohio R. 91. (4) Ibid, 724; see Vol. XLI, O, L. 45. 
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been stated,’ and in treating of privilege from arrest, exception 
has been made, where it was proper, of arrests upon criminal 
process.” 

Something has also been said of the sheriff’s power to sum- 
mon the posse comitatus. His right to summon the power of the 
county, and his duty to do so, where it is necessary, either in the 
execution of civil or criminal process, and in preventing and sup- 
pressing breaches of the peace, are undoubted. By the English 
law, every person above fifteen years old, and under the degree 
of a peer, was bound to attend upon warning, under pain of fine 
and imprisonment.’ In Ohio, if any person called upon to assist 
a sheriff or other officer in apprehending any person charged 
with, or convicted of, an offense, or in securing him, or in convey- 
ing him to the jail of the county, neglects or refuses to render 
such assistance, he will, on conviction thereof, be fined in any sum 
not exceeding fifty dollars.* While a person, called upon, incurs 
danger of a prosecution, if the officer has proper authority, it has 
yet been held that he assists the officer at his peril. If the officer 
has no authority, and is a trespasser, he is one also.® If the offi- 
cer has the proper authority, another person, who aids him, can 
only justify, by proof of a request to him from the officer to 
assist, or by making it appear, that aid and assistance was neces- 
sary, from which a request may be implied.® 

The degree and quantity of the force, which the sheriff should 
summon to his assistance, varies according to the exigency of the 
ease. In an ordinary case, where one person alone can arrest 
the party, it is a wanton abuse of power for the sheriff to sur- 
round the party with a military force; but if he has reason to ex- 
pect a mob or strong resistance, he is right in surrounding himself 
with a protecting ferce,—military or otherwise, as the occasion 
demands.’ . 

The most trying test to which the capability of a sheriff to dis- 
charge his duties can be put, arises where, from some sudden ex- 
citement, mobs and riots are to be apprehended, or have actually 
occurred. 

A punishment is provided by statute, in Ohio, for a riot. The 
offense is defined to exist, “if three or more persons shall assem- 


(1) Ante p, 109. (5) Elder v. Morrison, 10 Wend. 128. 
(2) Ante p. 110, 117, (6) Merrill v. Near, 5 Wend. R. 237. 
@) Wats. Shffs. 2, 3. (7) Burdett v. Coleman, 14 Hast. 163. 


(4) Swan’s Sts. 244. 
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ble together, with intent to do any unlawful act, with force and 
violence, against the person or property of another, or to do any 
unlawful act against the peace; or, being lawfully assembled, 
shall agree with each other, as aforesaid, and shall make any 
movement or preparation therefor.” ! Where the original assem- 
bling was lawful, there must be some movement or preparation 
to carry out the unlawful design, afterward formed; but if the 
original assembling is unlawful, with an unlawful intent, the in- 
tent, if proven, constitutes an offense. The sheriff is bound by 
law, so soon as he .beholds the rioters active in their unlawful 
plans, or as soon as possible after he is informed thereof, to exert 
his authority. Whenever three or more persons are assembled as 
aforesaid, and proceed to commit any of the offenses aforesaid, it 
is the duty of all judges, justices of the peace, and sheriffs, and 
all ministerial officers, immediately, upon actual view, or, as soon 
as may be, on information, to make proclamation in the hearing 
of such offenders, commanding them, in the name of the State of 
Ohio, to disperse and depart to their several homes or lawful 
employments. If, upon such proclamation, such persons do not 
disperse and depart, it is the right, and not only the right, but the 
duty of such judges, justices of the peace, sheriffs, and all other 
ministerial officers, respectively, to call upon all persons near, 
and, if necessary, throughout the county, to aid and assist in dis- 
persing and taking into custody all persons assembled as afore- 
said. Military officers and others, called on under such circum- 
stances, and refusing to render immediate assistance, upon con- 
viction thereof, will be fined in any sum not exceeding twenty- 
five dollars.’ 

The use of violence on such occasions should be deprecated, 
and must be only resorted to under the pressure of an urgent ne- 
cessity. The means employed should, in all cases, be commen- 
surate with the danger to be encountered, the violence to be sup- 
pressed, and the power of those unlawfully assembled together. 
The military may and must be called out—firearms may and 
must be used, if the circumstances and urgency of the occasion 
demand a resort to such extreme measures.’ If injury results to 
any of the persons so unlawfully assembled together, —if any of 
them are killed, maimed, or otherwise injured, in consequence of 


(1) See Rev. Sts. of Ia, 973, 658; 2 Moreh. (3) 5 C. and P. 282 n.. 254 n.; 24 E.G. L. 
and Brs. Dig. 1390-2. R. 309 n. b.; charge of Judge Parsons, 1 
(2) Swan’s Sts. 241. West, Law. J. No. IX, p. 420, 426. 
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resisting the judges or others in dispersing and apprehending, or 
in attempting to disperse and apprehend them, the inquiry will 
be, whether such killing, maiming, or injury, if the act of said 
judges, justices of the peace, sheriffs, or other ministerial officers, 
or others acting by their authority or the authority of either of 
them, took place in consequence of the use of necessary and pro- 
per means to disperse or apprehend any such persons so unlaw- 
fully assembled. If it be in consequence of the use of such ne- 
cessary and proper means, they will be holden guiltless.’ 

If any person forcibly obstructs said authorities, or if any three 
or more persons continue together after the proclamation made 
as aforesaid, or attempted to be made and prevented by such riot- 
ers; or in case of no proclamation, if any three or more persons, 
being assembled as aforesaid, shall commit any unlawful act as 
aforesaid, every such offender, on conviction, shall be fined and 
imprisoned, besides finding security for a year.? 

The reading of the riot act or proclamation to the rioters is 
not a necessary preliminary to action on the part of the officer. 
It is a step i terrorem and of gentleness, but force may be in- 
stantly repelled by force. It is better to give notice to the persons 
unlawfully assembled; but the necessity of giving this notice de- 
pends upon circumstances. The sheriff may be alone and not 
able to do it, or the urgency of the case may prevent it. It is the 
sheriff’s duty to act temperately, calmly, and firmly, as far as he 
ean in so trying an emergency. Fear should be repelled, as it 
can afford him no excuse, unless it arises from danger such as 
would affect a firm man. 

If the sheriff finds the whole force of the county insufficient for 
the suppression of the mob, he should immediately make a requi- 
sition upon the governor of the state for military force, who is 
bound to call out the militia of the state, as commander-in-chief ; 
and if there are too many disaffected in the state, to suppress the 
tumult and violence, the Executive can make a requisition upon 
the President of the United States for the force under his 


command.* 
VY. REMOVAL OF CONVICT TO PENITENTIARY. 


Any person sentenced to imprisonment for a crime, the punish- 


(3) King v. Kennet, 5 C. and P. 282n, 
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ment whereof is imprisonment in the penitentiary, must, within 
thirty days after his or her conviction, be transported to the peni- 
tentiary of the state, by the sheriff of the county in which such 
conviction may be had, and shall then be delivered into the cus- 
tody of the warden of said penitentiary, together with a copy of 
the sentence of the court, ordering such imprisonment, there to 
be safely kept until the term of his confinement shall have ex- 
pired, or until he or she shall be pardoned by the proper au- 
thority.’ 

So also a person reprieved, whose warrant of reprieve requires 
his confinement in the penitentiary, must be conveyed there by 
the sheriff who has him in custody.’ 

The sheriff is allowed one guard, who must receive the same 
compensation, per mile, as the sheriff. If, at any term of the 
court, there should be more than one person convicted, it is the 
duty of the court to make out an order directing the number of 
guards (not exceeding one to each convict, exclusive of the 
sheriff), which, in their opinion, may be necessary for the safe 
transportation of such convicts. These guards attend the sheriff 
or his deputy in transporting the convicts, and, in addition, the 
sheriff or his deputy while conveying persons sentenced, have the 
same power and authority to secure the convict or convicts in any 
jail within the state, and to demand the assistance of any sheriff, 
jailer, or other person within the state, in securing all such offend- 
ers, as if they (the sheriffs) were in their own county. All sheriffs, 
jailers, or other persons so called upon, are liable, on refusing, to 
the same penalties as if called. upon by the sheriff of their own 
proper county.* 

It has already been stated that a copy of the sentence of the 
court must be delivered to the warden of the penitentiary. The 
statute also provides, that the costs of prosecution, so far as re- 
lates to the fees of constables, sheriffs, clerks, justices, and wit- 
nesses, shall be made out by the different officers claiming the 
same, according to the act regulating the fees of civil officers in 
civil and criminal cases, and the act directing the. mode of trial 
in criminal cases,’ and shall be by such person lodged with the 
clerk of the court, during the term at which the criminal is con- 
victed in that court. The clerk must make out, under his hand 


(1) Swan’s Sts. 625-6. (4) Ib. 626. For law of Ia. see Rey. Sts. 
(2) Ibid, 733. of Ia. 997-8 ; 239. 
(3) Ibid, 729. (5) Swan’s Sts. 394, 724, 
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and the seal of said court, a fair copy of all such charges, which 
shall be examined, and if correct, the same shall be allowed by 
the presiding judge of said court, and forwarded with such convict 
and delivered by the sheriff to the warden of the penitentiary. A 
certificate also, of the number of guards allowed by the court, 
must be made out by the clerk, under the seal of the court, and 
delivered to the sheriff, and he must deliver the certificate to the 
warden of the penitentiary.' If the sheriff also presents to the 
warden a certificate of the clerk of the court, in which conviction 
was had, that execution had been issued against the convict for 
the costs, according to the provisions of the act of March 4, 1844,? 
and returned by the sheriff, indorsed “ no goods or chattels, lands 
or tenements, found whereon to levy,” the warden, if, upon ex- 
amination, he finds the charges for prosecution and transporta- 
tion to be correct, must certify a correct copy thereof, with his al- 
‘ lowance thereof, to the auditor of state, and the auditor must upon 
presentation of such certified copy and allowance, issue his war- 
rant for the amount upon the treasurer of state, who must pay 
the same. But no allowance will be made for the payment of any 
guard, who has not actually assisted in the transportation of such 
convict.’ 

The execution, provided for by the act of March 4, 1844, issues 
immediately upon the passage of sentence, against the goods and 
chattels, lands and tenements of the person convicted of a peni- 
tentiary offense. This execution the sheriff must return, within 
ten days, with the indorsement of his proceedings thereon, or the 
want of property upon which to levy, as the case may be. When 
a levy is made, the sheriff must proceed to sell, as in other cases, 
and make return thereof according to law. In such cases, the 
clerk must not certify to the sheriff the costs of prosecution, but 
the prisoner must be delivered to the warden of the penitentiary 
on payment of the costs of transportation alone. If an excess is 
made by sale after paying the costs of conviction, and the costs 
of execution and sale, the excess must be paid to the person or 
persons legally authorized to receive the same. If an amount 
not sufficient is made, and no additional property is found whereor. 
to levy, the clerk must certify under his seal, the fact, and the 
account to the auditor of state, who must pay the same to hi 
order.* 


(1) Swan’s Sts. 729-730. (4) Vol. XLII, O. L. 30. For forms see 
(2) Vol. XLII, O. L. 30. Swan’s Sts. 729, n. 
(3) Ib. ; Swan’s Sis. 730. 
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When a writ of error is allowed in a criminal case, when the 
punishment is capital, or by imprisonment in the penitentiary, 
the judges or court allowing it will order a suspension of execu- 
tion, until the writ of error is heard and determined; where a 
writ of error is allowed in other cases, a suspension will be ordered 
on recognizance being given.! Where a writ of error is allowed, 
after conviction, in a capital or penitentiary case, no recognizance 
can be taken.’ 

When a defendant is confined in the penitentiary, and a new 
trial is granted, the warden must forthwith cause him to be taken 
and conducted to the county and committed to the custody of the 
sheriff or jailer of the county, in which he was convicted.’ 


VI. EXECUTION OF SENTENCE OF DEATH. 


In Ohio the mode of inflicting the punishment of death is by 
hanging by the neck until the person is dead. The sheriff, and 
in case of his death, inability, or absence, the coroner of the proper 
county in which sentence of death is pronounced, is to be the ex- 
ecutioner.* 

When any person is sentenced by the supreme court or court of 
common pleas of Ohio, to be hung, such punishment must be in- 
flicted in the immediate vicinity of the jail of the county, within 
an inclosure to be prepared for that purpose, under the direction 
of the sheriff, which inclosure must be higher than the gallows, 
and so constructed as to exclude the view of persons outside 
thereof. If the jail of the county is of such construction, that 
the sentence of death can be conveniently carried on within its 
walls, no inclosure need be prepared, such as is above spoken of, 
but the execution may take place within the walls of the jail. If 
there is no jail in the county, the sheriff must erect an inclosure 
of the requisite hight, at such convenient place at the county seat. 
as he may select. 

Besides the prisoner, the sheriff, and his assistants, the follow- 
ing persons and none others, may be present within the inclosure 
at the time of the execution, to wit, the judges of the court of 
common pleas of the county, the county officers of the county, 
the clergymen in attendance upon the prisoner, such other per- 
sons as the prisoner may designate, not exceeding three in num- 


(1) Swan’s Sts, 731. (3) Swan’s Sts. 732. 
(2) State v. Clark, 15 Ohio R. 595. (4) Ibid, 238. 
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ber, and such other persons as the sheriff may designate, not ex- 
ceeding six in number. No other person shall be allowed to wit- 
ness such execution.' 

Whenever the sheriff deems the presence of a military force 
necessary to carry into effect the above provisions of the law, he 
must make a written requisition upon the officer of the militia, 
highest in command, then in his county, who must issue the 
necessary orders to insure a compliance with the requisition.’ 

In criminal cases, punishable with death, writs of error may be 
allowed by the supreme court when in session, in open court, or by 
any two judges thereof in vacation. The judges or court allow- 
ing @ writ of error in such case, must order a suspension of the 
execution, until such writ of error is heard and determined. Upon 
hearing thereof, they shall order the prisoner to be discharged, a 
new trial to be had, or appoint a day certain for, the execution of 
the sentence, as the nature of the case may require.? 

Upon receiving a certified copy of the order of the court, if it 
be that the prisoner must have a new trial, the sheriff must de- 
tain the prisoner in custody; if for the execution, the prisoner 
must be hung on the day appointed by the court.‘ 

The governor of the state may grant reprieves and pardons, 
after conviction, except in cases of impeachment.’ 


(1) Vol, XLII, O. L. 71; Vol. KLIV, O. (4) For the law of Ia., see Rev. Sts. of Ia, 
L. 44. 997-8. 

(2) Vol. XLIV, O. L. 45, (5) Const. of Ohio, Art.11, Sec. 5, 

43) Swan’s Sts, 731. 


536 JAIL, BY WHOM PROVIDED. 


CHAPTER XXXIV. 
KEEPING OF JAIL. 


SECTION I. JAIL, BY WHOM PROVIDED. 
Il. PERSONS CONFINED IN JAIL. 
Ill. CONDUCT TOWARD PRISONERS. 
IV. DISCHARGE FROM JAIL. 


I, JAIL, BY WHOM PROVIDED. 


In Ohio, whenever the commissioners of a county deem it ne- 
cessary, there shall be erected and finished in each county of the 
state, a strong and sufficient jail or prison, for the reception and 
confinement of prisoners and criminals. It is built, under their 
directions, at the expense of the county, within the limits of the 
town wherein the seat of justice is established. 

The county commissioners are authorized and required to build 
and construct, within the walls of each jail, one or more cells or 
dungeons, for the confinement of criminals sentenced to solitary 
imprisonment,? and must furnish suitable means for warming the 
jail, etc.* Ifa jail has no cell or dungeon therein, then, when the 
court sentences any person or persons to confinement in the cell 
or dungeon of the jail, the person or persons so sentenced shall 
be confined in that part of the jail usually allotted to the confine- 
ment of criminals.‘ 

At common law, the sheriff had power to appoint his own pri- 
son in any part of his county, in which he might confine debtors 
in execution. He was not bound to confine the debtor in the 
public jail of the county, if there was one, but might confine him 
in a house or prison, furnished by himself. If the public prison 


(1) Swan’s Sts. 740-1-2. (3) Vol. XLV, O. L. 76. 
(2) Ibid, 741, (4) Swan’s Sts. 249. 
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was insufficient, he might make all necessary repairs and altera- 
tions, and for the expense would be indemnified. 

It has been decided, in Ohio, that a debtor cannot be confined 
in any other place than the jail of the county, unless where a re- 
moval is necessary to another county; and should he be confined 
in any other place, the sheriff would be liable to the creditor for 
an escape, or to the debtor for false imprisonment. Nor can the 
sheriff provide a prison, or repair one, unless at his own expense.! 
Where the county commissioners provide no jail, and in conse- 
quence a person arrested escapes from custody, the sheriff is lia- 
ble, in the first instance, to the creditor for an escape; but the 
sheriff may, by special action on the case, against the county 
commissioners, recover from the county the damages, which he 
has been made to pay. In this suit, the judgment against him 
for the escape is admissible in evidence to prove the amount of 
damages.” 


II. PERSONS CONFINED IN JAIL. 


Prisoners consist of two classes, debtors and criminals. 

The debtors in prison consist of persons, arrested on a capias ad 
respondendum or ad satisfaciendum from a court of the sheriff’s own 
county, directed to himself or the sheriff of another county,— of 
persons removed from another county, by reason of the insuffi- 
ciency of its jail—of persons arrested on a captas ad responden- 
dum from a justice of the peace, during the continuance of the 
cause, or committed on a ca. sa. from a justice —and.of prison- 
ers, committed under the authority of the United States? As to 
the latter, the sheriff, or in Kentucky the jailer, is under pains, 
penalties, forfeitures, and actions for neglect of duty, as in regard 
to prisoners under state process.‘ So also, a party in custody 
in a county having no sufficient jail, may be removed by the 
sheriff or coroner to the jail of such adjoining county, as, in the 
opinion of the officer, is most convenient and secure. In guard- 
ing and transporting the prisoner, he may call such aid as is ne- 
cessary ; the sheriff of the county, to which the prisoner is remov- 
ed, on receiving a copy of the process or the commitment of such 
prisoner, must receive him in custody, and becomes liable for him, 
receiving his fees from the treasury of the county from which the 


(1) Com’rs v. Butt, 2 Ohio R. 352, 253; (3) Swan’s Sts. 509, 517, 736. 
5 Campbell y. Hampson, 1 Obio R. 119. (4) 2 Moreh. and Brs. Dig. 679; Swan’s 
(2) Com’rs y. Butt, 2 Ohio R. 348. Sts. 736. 
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prisoner was removed.’ On afterward being served by the sheriff 
of the county from which such prisoner was removed with a ha- 
beas corpus, he must deliver over such person to the last named 
sheriff, who must then have him before the court, to be dealt with 
according to law.? 

Besides the debtors, the jail is for the confinement of persons, 
charged as criminals, those who are arrested on a capias from the 
court of common pleas,’ or committed by justices of the peace :* 
persons committed by a justice on fear of personal violence,’ as 
trespassers on public lands,® during the continuance of a trial be- 
fore a justice,” or on a charge of the commission of an offense 
against the laws of another state or territory.* To the same 
class, belong persons committed by a court or other authority for 
refusing to take an oath or affirmation ;° those committed by a 
court for contempt,’ attached,'' committed for refusing to pro- 
duce a will,’ committed as the reputed father of a bastard child," 
incurable lunatics, persons, acquitted of murder or manslaughter, 
on the ground of insanity, awaiting a removal to the lunatic asy- 
lum,'‘ and persons confined under the laws and ordinances of in- 
corporated towns.'® When a party is convicted in the court of 
common pleas, he may be committed to jail, awaiting his sen- 
tence, or, after sentence, either awaiting transportation to the 
penitentiary, or undergoing his punishment in the county jail. 
The nature of the punishment, in each specific case, will be set 
forth in the sentence of the court.'® A convict, while on the road 
to the penitentiary, may be secured in any jail within the state.’” 

When any person is convicted of a capital crime or offense, or 
a crime or offense the punishment whereof is imprisonment in 
the penitentiary, the court may order him or her into the custody 
of the sheriff, to be imprisoned in the jail of the county, until le- 
gally discharged. If any person, so convicted, escapes, a capias 
may issue, reciting such conviction, and commanding the sheriff 
of the county to pursue after such person, into any county in the 


(1) Swan’s Sts. 858. (10) Swan’s Sts. 677. 

(2) Ibid, 858-9. (11) Ibid, 712: 

(3) Ibid, 721. (12) Ibid, 993. 

(4) Ibid, 537, 255, 260. (13) Ibid, 157. 

(5) Ibid, 539. (14) Vol. XLII, O. L. 36. 

(6) Vol. XLI, O. L. 57. (15) Swan’s Sts. 946, and charters of cities 
(7) Swan’s Sts. 540-5-6, 597. passim, 

(8) Ibid, 546-7, (16) Swan’s Sts. 229, 255. 


(9) Ibid, 246, 322-3; Vol. XLIV, O. L. 3: . (17) Ibid, 626. 
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state. Said sheriff shall then take such person, and commit him 
to the jail of the county, there to remain until legally discharged.! 

When it is the duty of a constable to take the body of any per- 
son to the jail of the county, he must deliver to the sheriff or jailer 
a certified copy of the execution, commitment, or other process, 
whereby he holds such person in custody, and return the original 
to the justice who issued the same. This copy, delivered by the 
constable, is a sufficient authority to the jailer or sheriff to keep 
the person in jail, until discharged by due course of law.? 

By the act of March 12, 1845, extended January 18, 1846, to all 
counties in the State of Ohio, except the counties of Hamilton 
and Cuyahoga, the court may sentence persons, before punished 
by imprisonment in the county jail, to hard labor in the jail of the 
proper county, any length of time, not exceeding six months. 
The labor thus to be performed is under the direction of the coun- 
ty commissioners, whose orders the sheriff must obey. The avails 
of the labor he must pay into the county treasury, and take the 
treasurer’s receipt therefor, which he must forthwith deposit with 
the auditor of the county. To enable the county commissioners 
to employ such convicts, the county jail is declared to extend to 
any stone quarry or quarries, road or roads, or other place or 
places, within the limits of the proper county, at which the con- 
victs may be profitably employed, without the walls of the 
prison? The jail of Hamilton and Cuyahoga counties had before 
been extended, in a similar manner, for the same purposes.‘ 


III.. CONDUCT TOWARD PRISONERS. 


It is the duty of the sheriff to take charge of all persons com- 
mitted to jail, and see that they are safely kept and supplied with 
necessary sustenance, according to law. He must, at all times, 
by himself or deputy, attend to the jail of the county, for these 
purposes.° 

Neither the sheriff nor county commissioners are bound to feed 
a person confined in jail for debt. Such person must provide food 
for himself. It has already been stated, how far a plaintiff is 
bound to advance fees for a debtor, arrested on a capias. 

By the statute of Ohio, passed March 13, 1843, the president 


(1) Swan’s Sts. 1024, (4) Swan’s Sts. 257 n.; ib. 259 n. 

(2) Ibid, 518. (5) Ibid, 857-8. 

. (3) Vol. XLIII, O. L. 79; Vol. XLIV, O. (6) Wadsworth v. Wetmore, 6 Ohio R, 
Leds 438. 
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judges of the courts of common pleas of the several circuits in 
the state, are required to prescribe, in writing, rules for the regu- 
lation and government of jails within their circuits, which they 
may, from time to time, revise, alter or amend. These rules must 
be obeyed by the sheriff or other officcr having charge of the jail. 
They must be printed by the county commissioners, who must far- 
nish the sheriff of the county with a copy of said rules, for each 
and every room or cell of the jail, in which the sheriff must im- 
mediately cause a copy thereof to be posted up, and continued, in 
some conspicuous place. 

The sheriff or other officer must procure, at the expense of the 
county, a suitable book, to be called a jail register, the nature of 
the entries in which are prescribed by that statute. 

This register he must keep and preserve in the office of the 
jailer, and, at the expiration of his office, deliver the same to his 
successor in office. He must also, on or before the first day of 
November, in each year, make out, in writing, from said jail reg- 
ister, a jail report. One copy of this he must forthwith file with 
the clerk of the court of common pleas of his county, one copy 
with the auditor of the county, and one copy he must transmit to 
the secretary of state.’ 

The sheriff must visit the jail, in person, and examine into the 
condition of each prisoner, at least once each month, and once 
during each term of the court of common pleas. The grand jury 
also examine it once each term, and the county commissioners at 
least three times a year.’ 

The sheriff must cause all the cells and rooms in the jail, used 
for the confinement of prisoners, to be thoroughly whitewashed, 
at least three times each year. He must provide fuel, bedcloth- 
ing, washing, nursing, when required, and board generally, and 
all other such necessaries, for the comfort and welfare of the 
prisoners, as the president judge designates by his rules. He is 
allowed for his services, under the act of March 13, 1843, such 
compensation as may be prescribed by the county commissioners. 
But it is expressly declared that this section shall not be so con- 
strued as to give the sheriff a claim on the county for board or 
necessaries, furnished any prisoner confined for debt only.‘ 

If the sheriff or jailer neglects or refuses to conform to any of 
the regulations of the president judge, or of the act of March 13, 


(1) Vol. XLI, O. L. 75, (3) Vol. XLI, 0. L. 76. 
(2) Ibid. (4) Ibid. 
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1848, he shall, on conviction by indictment, pay into the county 
treasury a fine of not less than five, or more than one hundred 
dollars.' | 

It was enacted, by statute 22 and 23 Car. 2, c. 200, 13, that “it 
shall not be lawful for any sheriff or jailer to lodge prisoners for 
debt and felons together in one room.” It was decided in Camp- 
bell v. Hampson,’ that if there is a jail in the county, with two 
apartments, and the sheriff in such case confines a debtor among 
criminals against his consent, the sheriff is liable to an action. 
But if the jail furnished by the county commissioners, has but one 
apartment, and that contains persons charged with criminal of- 
fenses, he will not be liable for placing a person confined for debt 
in it. The law in force when this decision was made provided 
for two apartments. 

Lord Coke’ says that a man in prison by process of law ought 
to be kept in salva et arcta custodia, and by the law ought not to go 
out, though it be with a keeper, and with the leave and suffrance 
of the jailer, but that a jail is made for safe custody, and not for 
punishment. The latter remark does not apply to persons im- 
prisoned for crimes, but even as to them any unnecessary rigor is 
prohibited. 

Jailers are bound by the eommon Jaw to treat their prisoners 
with humanity ;* they could not put them in irons, unless they 
found it necessary for their safeguard.’ If there was danger of 
the prisoner escaping, they might thus secure him. Where the 
keeper of a prison took a person in his custody into a room where 
an infectious disorder was known to be, and detained him there 
against his will, so that he caught it and died, this was held to be 
murder in the offender,’ and where he confined a prisoner in a 
damp and unwholesome room, without fire or any convenience, 
so that he died by reason of his imprisonment in that room, it was 
adjudged murder.* But in case of an actual attempt to fly, and 
an assault by the prisoner upon the jailer, the jailer might kill 
the prisoner, if his flight could not otherwise be prevented, and if 


(1) Vol. XLI,O. L. 77. For law of In- (2) 1 Ohio R. 119, 
diana as to jails, see Rev. Sts.of Ia. 184, (3) Comm. on Littleton, 260 a. 
659, 677, 678, 1017-1019, For lawof (4) Miller v. Aris, 3 Esp. R, 233, 
Kentucky, see 2 Moreh. and Brg. Dig. (5) Com. Dig. Imprisonment, J. 
861-5, 1121 ; 1 ib. 195,360,505, 368,369, (6) Dalt.c. 170. 
425: Acts of Ky. of 1842-3, p. 61: of (7) Castell v. Bambridge, 2 Stra, 856. 
1843-4, p. 39; and of 1844-5,10;8 B. (8) Rex v. Higgins, 2 Stra. 882. 
Mon. 283. 
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he or any of his officers were killed in the affray, it was murder 
in all aiding the resistance.' But if the prisoner might be retaken 
without the use of such extreme measures, it was at least man- 
slaughter in him who killed him. 

By the law of Ohio, the court may assign a prisoner counsel, 
not exceeding two, and they have free access to him at all reason- 
able hours.’ : 

It is laid down in Southcoat’s case,’ that if traitors break a 
prison, it shall not discharge the jailer ; otherwise of the king’s 
enemies of another kingdom. So, if a mobriotously and by force 
demolish the jail, this is no excuse to the sheriff or jailer for an 
escape.‘ The jailer is bound to have a sufficient force to defend 
the jail. 


IV. DISCHARGE FROM JAIL. 


A prisoner, committed to jail, charged with the commission of 
any crime or offense, may be discharged from such imprisonment, 
in several modes. The proceeding by habeas corpus has already 
been detailed. 

After having been committed, the authority of the sheriff to 
take the prisoner’s recognizance, is at an end. The accused 
may, however, in Ohio, demand an examining court, consisting of 
the associate judges of the county. When this is requested, the 
sheriff or jailer shall forthwith, upon the request, give the asso- 
ciate judges, clerk, and prosecuting attorney of the county, at 
least three days notice of the time of holding an examining court. 
It is their duty to attend according to such notice ; and the judges, 
having met and heard the testimony, shall, in their discretion, dis- 
charge the accused, admit him or her to bail, or remand to prison ; 
and they may adjourn, from day to day, during the examination. 
If they shall adjudge such prisoner shall be held to bail, they 
shall recognize him, and in case he shall fail to give security, he 
must be remanded to prison. The examining court, if the pris- 
oner fails to give security, must order their clerk to enter on the 
journal, in what sum, and with what securities, he or she may be 
recognized ; and, at any time thereafter, upon the prisoner giving 
such security as required by the examining court, any judge of the 
supreme court, or court of common pleas, may discharge him or 


(1) 1 Chit, Cr. Law, 808. (4) Elliott v. Duke of Norfolk, 4 Term. R. 
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her. Where a single judge thus recognizes a prisoner, he must 
forthwith deposit with the clerk of the court of common pleas in 
said county, the recognizance so taken, and also a warrant, di- 
rected to the jailer, requiring him to discharge the prisoner.' 

A general pardon from the governor acquits the convict of all 
the penalties annexed to his conviction. An execution cannot be 
issued after pardon for a fine or for costs. On application to the 
court, while the money is in the hands of the officer, the execution 
will be set aside and the money restored.” 

When any person, committed for any offense, the punishment 
whereof is capital, shall desire to be brought to trial before the 
end of the term next ensuing his or her commitment, and no in- 
dictmeut is found against him or her at that term, the court shall 
discharge such prisoner, unless it appear, by affidavit, that the 
witnesses against him or her cannot be produced in time, or where 
there is evident guilt, or strong presumption of the guilt of such 
prisoner.’ 

And, in all cases of imprisonment for other offenses, the court 
may, in their discretion, discharge the prisoner, if no indictment 
is found as aforesaid ; or require him or her to enter into recogni- 
zance in such sum, with good and sufficient security, as the court 
shall think reasonable, conditioned for the appearance of the pris- 
oner before such court, at the next term thereof.’ 

Any judge of the supreme court, or president judge of the court 
of common pleas, within his circuit, or associate judge within his 
county, also, may recognize any person committed to jail, charg- 
ed with the commission of a bailable offense, and, for taking such 
bail, the judge may, by his special warrant, under his hand and 
seal, require the sheriff or jailer to bring such accused person be- 
fore him, at the courthouse of the proper county, at such time as 
in said warrant the judge may direct.. But a single judge can- 
not take a recognizance from a criminal, during the term of the 
court, of which he is a member.® 

In Indiana, when any person is in prison by virtue of a writ of 
capias from a state court, in an action at law, and process has 
been executed more than ten days before the term to which such 
writ is returnable, if the plaintiff shall not declare against him, at 
least ten days previous to such term, such defendant is entitled to 


(1) Swan’s Sts. 724. (4) Swan’s Sts. 726. 
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(3) Swan’s Sts. 726. (6) Powell y. State, 15 Ohio R. 579. 
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be discharged from his imprisonment, and have judgment of dis- 
continuance against the plaintiff.' 

In the same state, when any person who is arrested on civil 
process is committed to prison for want of bail, he must be held 
in prison, unless he is bailed or otherwise legally discharged, until 
final judgment in the suit in which he is arrested. If such judg- 
ment is against him, in Indiana, he must be held for such time as 
the court shall direct, not to exceed ten days, in order that the 
plaintiff may take his body in execution.’ 

In Ohio, whenever any person is imprisoned on mesne process, 
and remains in prison, and is not charged in execution, within 
ten days after judgment rendered against him, he shall be dis- 
charged.’ 


(i) Rev. Sts. of Ia. 673. (3) Swan’s Sts. 655. 
(2) Ibid. 
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CHAPTER XXXV. 


BASTARDY PROCEEDINGS 


SECTION I. SERVICE OF WARRANT. 
Il. EXECUTION OF ORDER OF MAINTENANCE. 


I, SERVICE OF WARRANT. 


A warrant, under the statute of Ohio, entitled “an act for the 
maintenance and support of illegitimate children,’ may be issued 
by a justice of the peace, on complaint of an unmarried woman, 
resident in the state, or of the directors of the poorhouse or trus- 
tees of the township, in some cases,’ which warrant may be di- 
rected to the sheriff, coroner, or constable of any county of the 
state, commanding him forthwith to bring such accused person 
before said justice, to answer to such complaint.? Under it, he 
may pursue and take the accused in any county in the state’ If 
a sheriff neglects to commit under a warrant in bastardy, he is 
liable on his bond.* 

In case the accused person complies with the requisitions of 
the statute, and the order of the justice on the hearing, he will 
be discharged out of custody by the justice, on paying costs. Ifhe 
does not comply with the requisitions of the statute, he may be 
bound in a recognizance to appear at the next term of the court 
of common pleas, in Ohio, or of the circuit court in Indiana. On 
neglect or refusal to find the proper security, the justice shall 
cause him to be committed to the jail of the county, there to be 
held to answer to such complaint.’ If, on the trial, the woman 
cannot appear, the recognizance may be renewed, or the party 
committed.° 


(1) Vol. XLVI, O. L. 90, - (4) Snyder v. Commonwealth, 1 Penn. R. 94, 


(2) Swan’s Sts. 155-6. (5) Swan’s Sts. 156. 
(3) Vol. XLVI, O. L. 90. (6) Ibid, 156-7. 
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Il. EXECUTION OF ORDER OF MAINTENANCE. 


If, by confession of the accused, or upon trial in the court of 
common pleas, he is adjudged the reputed father of the child, he 
will stand charged with the maintenance thereof, in such a sum 
or sums as the court shall order and direct, with payment of the 
costs of prosecution, and the court will require him to give secu- 
rity to perform their said order. In case he neglects or refuses to 
give such security and pay the costs of prosecution, he shall be 
committed to the jail of the county, there to remain until he com- 
plies with the order of the court.' In the latter case, he will be 
entitled to the benefit of the prison rules and of the act for the 
relief of insolvent debtors, in the same manner, and upon the 
same principles, as persons imprisoned for debt.?,_ There is no ob- 
jection to the constitutionality of this law.’ 

The order of the court to commit, made in open court, is suffi- 
cient authority to the sheriff, and no other mittimus is required.’ 
No writ or copy of the order is necessary for him.’ The order of 
maintenance is a judgment, upon which execution may issue, of 
course, against the defendant.® 

By the act of March 8, 1845,’ any associate judge of the pro- 
per county is empowered, in the courthouse, in such county, to 
discharge a person arrested under this act from custody, upon his 
entering into recognizance, similar to the recognizance before 
the justice of the peace. 

By the same act of March 8, 1845, in Ohio, when any person 
is committed by the justice of the peace to abide his trial, the 
sheriff of the county is entitled to receive, from the township 
chargeable or to be chargeable with the support of such illegiti- 
mate child, on account of which such person shall have been 
committed, such sum per week for keeping and providing for 
such person while in jail as is provided in case of other pris- 
oners. In order, however, to entitle himself to such'sum, he must, 
in one week after such person shall have been committed, give 
notice to one or more of the trustees of such towhship that such 
person is committed to jail, and the cause wherefor.  After- 
ward, upon the written order of the said trustees or a majority of 
them, the sheriff must take of such person his own recognizance 


(1) Swan’s Sts. 156-7. (5) State v. Heatham, Wright R. 690. 
(2) Ibid. 157. (6) Lessee of Darby v. Carson, 9 Ohio R. 
(3) State v. Heathman, Wright R. 690, 149, 


(4) Ibid, ! (7) Vol. XLIII, 0. L, 65. 


EXECUTION OF ORDER OF MAINTENANCE. 547 


to appear and answer the charge, wherefor he was committed, at 
the next term of the court of common pleas, in such county, and 
not depart the said court without leave, and must thereupon dis- 
charge such person from custody.' 

The money collected by the sheriff, on an order of maintenance, 
may be paid by the sheriff to the mother, if she prosecutes the 
suit; if it is prosecuted by the directors of the poorhouse or trus- 
tees of the township, the money should be paid to them? 


(1) Vol. XLITI, O, L. 65. law of Kentucky, see 1 Moreh. and Brs. 
(2) For the law of Indiana, see Rev. Sts. Dig. 238-241; 1 A. K. Mar. 45; 2A. K. 
of Ia. 363-369, 4 Blackf. 20. For the Mar. 63; 2 J. J. Mar. 419. 
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CHAPTER XA VIT: 
DUTY IN RESPECT TO LUNATICS. 


SECTION I. SUMMONING JURY ON INQUEST. 
JI. EXECUTION OF WARRANT OF COMMITMENT. 
Ill. DISCHARGE FROM ASYLUM. 
iV. COMMITMENT OF LUNATICS ACQUITTED OF MURDER OF 
MANSLAUGHTER. 


I, SUMMONING JURY ON INQUEST. 


An associate judge of any county in the State of Ohio may, om 
application being made to him, issue his warrant, directed to the 
sheriff of such county, requiring such sheriff, in the name of the 
State of Ohio, to notify and bring any person alleged to be an 
idiot, lunatic, or insane person, before him, at the courthouse of such 
county, on a day to be named in the warrant. The warrant also 
requires such sheriff to summon five discreet, disinterested free- 
holders of the county, provided said freeholders shall not be resi- 
dents of the same township in which such idiot, lunatic, or insane 
person resides, to appear at the same time and place, to inquire 
into the case. The judge must also cause subpcenas to issue for 
such witnesses, including at least two skillful and respectable 
physicians, as are named by the complainant to testify in such 
inquisition.’ 

This warrant must be served by the sheriff, who must select the 
five jurymen, having the above qualifications, and give them no- 
tice. Should any one of the jurors summoned fail to appear, the 
sheriff must fill the inquest with some person having the same 
qualifications.” 


Il, EXECUTION OF WARRANT OF COMMITMENT. 


The jury, being sworn, hear the testimony and render their 


(1) Swan’s Sts, 567. (2) Swan’s Sts. 567-8. 
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verdict. The supposed lunatic has a right to be present.' If the 
jury find that the person is an idiot and a pauper, the judge issues 
a warrant to the overseers of the poor of the township, to take 
charge of him. In case it appears that such person is lunatic or 
insane, the judge must issue his warrant to the sheriff of the 
county, commanding him, in the name of the State of Ohio, tc 
convey such lunatic or insane person to the Ohio lunatic asylum > 
also, his warrant for the commitment of such person to the asy : 
{um, directed to the superintendent of the asylum. If the person 
is not a pauper or likely to become a public charge, the judge 
shall not issue such warrant of commitment to the asylum, unless 
the same is demanded by the person making the complaint. 

The judge must also cause a certificate of the physicians ex- 
amined before such inquest, to be made out, stating a concise his- 
tory of the case, etc., and the associate judge must certify to the 
skill and respectability of the physicians.’ 

The clerk of the court of common pleas of the county must also 
make out a transcript of the proceedings in such inquiry, particu- 
jarly setting forth the name, age, and place of residence of the 
person to be comrnitted, and he must certify the same under the 
seal of said court. 

The sheriff, having received the warrant of commitment, must 
lodge the lunatic or insane person in the jail of the county, or in 
the poorhouse of the county, where there is one, if the person is 
a pauper, or so furiously mad, as to render confinement necessa- 
ry, unless security is given to the satisfaction of the judge for the 
safe keeping, for the time being, of such person. Such person 
shall not be committed to the jail, in any county where there is a 
poorhouse, unless the court, in their discretion, commit him to 
the county jail, where, in their opinion, the poorhouse is not ad- 
apted to the confinement of insane persons, who are extremely 
refractory.‘ 

The sheriff must forthwith, after receiving the warrant of com- 
mitment, make application in writing to the superintendent of the 
Ohio lunatic asylum for the admission of such person. In this 
application he must set forth the name, age, and sex, and place 
of residence of such person, together with a copy of the verdict 
of the jury of inquest. If the superintendent answers that such 
person can be received, he must then transport the person to the 


(1) Ex parte Cranmer, 12 Ves. 459. (3) Swan’s Sts. 568. 
(2) Swan’s Sts. 568, 579. (4) Ibid, 569; Vol. XL, O. L. 65-6. 
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asylum at Columbus. If the judge is of opinion, that any assis- 
tants will be necessary for the conveyance of such person to the 
asylum, he will make an order for the allowance of such number 
as he thinks necessary. The sheriffs or assistants are not allow- 
ed to convey pauper lunatics to the asylum, in company with 
convicts to the Ohio penitentiary; and every sheriff or assistant 
who does so convey them, forfeits the fees to which he or they 
are otherwise entitled.’ 

The sheriff, when he commits the lunatic or insane person to 
the asylum, must deliver to the superintendent of the asylum, 
the warrant of commitment, together with the transcript of the 
proceedings in the inquiry, and the certificate of the physicians, 
which he has received as before stated.’ The verdict of the jury 
should state, and if it does not, it must be clearly proven to the 
superintendent, if the pauper has been in a state of mental de- 
rangement for a longer period than two years, that it would be 
dangerous to the peace and safety of the community for him or 
her to go at large.’ 

The sheriff must, at the expense of the county, supply each pa- 
tient, before his admission into the asylum, with the following 
amount of clothing, which must be brought to the asylum along 
with the patient, namely, for male patients, at least two cotton 
shirts, a coat, vest, and pantaloons, of strong woolen cloth, two 
pairs of woolen socks, one handkerchief, one black stock, a good 
hat, and a pair of shoes or boots; for females, at least the same 
quantity of under clothes, including shoes, stockings, and flannel 
skirt, a decent bonnet, and two substantial gowns or dresses; in 
both cases, the articles of clothing must be new, and in good con- 
dition, the woolens of adark color. The person of every pauper, 
offered for admission, must be perfectly clean, and free from ver- 
min, and infectious diseases.’ 

The sheriff, having performed his duty under the warrant, to 
him directed, must return the same, in due time, to the clerk of 
the court of common pleas of his county, with the manner in 
which he has executed the same, indorsed thereon.® 


(1) Swan’s Sts, 568-9. tics, see Rev. St. of Ia. 858, 861; Acts 
(2) Ibid, 580. of Ia. of 1846-7. p. 132, and of 1847-8, p. 
(3) Ibid, 568. 88. For law of Kentucky, see 2 Moreh> 
(4) Ibid, 580. and Brs. Dig, 795, 803; Loughb. Dig” 
(5) Vol. XL L, Ov da 72: 2 68, 270; Acts of Ky. of 1842-3, , 
(6) Swan’s Sts. 568. 85; of 1843-4, 24; of 1844-5, 55; of 1845- 


For the law of Indiana, in regard to luna- 6, 30; 8 B. Mon. 107. 
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If, upon application being made for admission of an insane or 
lunatic person to the asylum, the superintendent shall answer 
that such person cannot be received, for want of room in the asy- 
lum, or for any other cause, the sheriff must forthwith give notice 
thereof to one of the associate judges of the county, in case such 
person be a pauper, otherwise to the guardian of such person. 
The associate judge, if so notified, must issue his warrant to the 
overseers of the poor of the township, where the person last re- 
sided or was found, to take charge of him or her. But if such 
person be so furiously mad as to render it manifestly dangerous 
to the peace and safety of the community that he or she should go 
at large, the judge must issue his warrant for the commitment of 
such person into close confinement in the poorhouse of the coun- 
ty, if there is one, or if there is none, or it is not, in the opinion of 
the judge, adapted to the confinement of insane persons who are 
extremely refractory, then in the jail of the county. This war- 
rant directs the jailer to provide for and safely keep such person, 
and to call in a skilfull physician, who must be named in said 
warrant, to attend on and prescribe for such person, until he or 
she shall be released or removed by due course of law. But, if 
the friends of such person shall give bond, and security to the 
satisfaction of the judge, for the safe keeping of such person, he 
must issue his order to the jailer for the release of such person, 
and that he or she be delivered over to the custody and care of 
such persons giving such bond and security. If such person is 
committed to the jailer, he must receive and provide for, and safe- 
ly keep such person, until he or she is discharged, by the order of 
the county commissioners, or is conveyed to the asylum by the 
sheriff, when provision is there made for the reception of such 
person.’ 


lil. DISCHARGE FROM ASYLUM. 


If any lunatic or insane person is admitted into the lunatic asy- 
lum, and it is ascertained by the superintendent, after the expira- 
tion of two years, under proper treatment, that his or her malady 
is incurable (unless such person is so furiously mad as to render 
it manifestly dangerous to the peace and safety of the community 
that he or she should go at large ), the superintendent shall make 
such case known to one of the directors of the asylum. Such di- 
rector shall then, in case such person be a pauper, issue his war- 


(1) Swan’s Sts. 569-70; Vol. XL, O. L. 65. 
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rant for the discharge and removal of such pauper to the proper 
county, if he is of opinion, that the poorhouse of such county is 
such that he may therein be properly provided for and taken care 
of therein. The warrant also directs that he or she be delivered 
to the jailer of the county, who must receive and provide for such 
person, and forthwith give notice thereof to one of the associate 
judges of the county, if he or she be a pauper —if not, then to 
the guardian of such person. If notice is given to the associate 
judge, the same steps are taken, and the same disposition is made 
of such person, as has been already detailed in the case of one, 
who cannot be at first received into the asylum.’ 

A similar inquest to that, which finds the lunaty, etc., may be 
summoned by an associate judge, to determine whether such per- 
son is restored to his or her reason.” 

Appeals are allowed to the court of common pleas from in- 
quests of idiocy, lunacy, or insanity.* 


IV. COMMITMENT OF LUNATIC ACQUITTED OF MURDER OR 
MANSLAUGHTER. 


By the Ohio act of March 6, 1844,° whenever a person tried for 
murder or manslaughter, is acquitted on the ground of insanity, | 
which fact of insanity the jury shall return, the court shall not 
discharge the accused, if, in their opinion, it would be dangerous 
to the community, but may cause an entry to be made that he is 
still insane, and that it would be dangerous to permit him or her 
to go at large, and order him or her to be commmitted to the 
jail of the county. The clerk must make out a warrant, upon 
this order, to the sheriff of the county where the trial was had, 
commanding him to take such person to the jail of the county, 
and there detain him or her until legally discharged or removed 
to the lunatic asylum. The clerk of the court must then apply 
for the admission of the accused to the lunatic asylum. Before 
the accused has been removed to the lunatic asylum, any person 
may apply to the court, for his release, and the court may order 
the accused to be brought before them, and if, on proof and ex- 
amination, said court is satisfied that it would be safe to permit 
such person to go at large, they shall discharge him or her from 
prison. 


(1) Swan’s Sts. 569-578; Vol. XLI, 0. L. (3) Swan’s Sts. 573, 


72. (4) Vol. XLII, O, L. 36. 
(2) Ibid, 571. 
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CHAPTER XXXVITI. 


PROCEEDINGS IN FORCIBLE DETAINER. 


Tau action for forcible entry and detainer or for forcible de- 
tainer may be tried in Ohio by one justice of the peace. No 
jury need be empanneled, unless ‘it is demanded by one of the 
parties.’ ; 

Prior to May 1, 1845, all writs issued in either of these actions 
were directed to and served by the sheriff, or in case of his ab- 
sence or legal disqualification, the coroner of the county. But by 
a law which took effect that day, it was enacted, that “it shall be 
Jawful for any constable of the proper county to serve all writs 
issued by any justice of the peace, in relation to such actions, in 
the same manner that sheriffs were required by law to do before 
the passage of this act.’ 

The venire for the jury must issue to the constable, and to him 
only. It is probable, even if the law of 1845 authorizes the sum- 
mons to issue to a sheriff, that all writs issued in such cases will, 
as a matter of choice, be issued by the justices to a constable of 
the county. Under the act of 1831, if the sheriff died between 
the time of issuing and serving the process, the coroner should 
execute and return it.’ 

The first process in these actions is a summons, issued by the 
justice of the peace, to the party complained against. This must 
be served upon the party, or a copy thereof must be left at his 
usual place of abode, at least three days before the day appointed 
by the justice for the trial.‘ 

A service on the 6th day of a month, of a summons returnable 
on the 9th, is a good service.! 


(1) Vol. XLI, O. L. 78 ; XLII, O. L. 4. (4) Vol, XLI, O. L. 78. 
_ (2) Vol. XLITI, O, L. 7. (5) Bart v. Abbee, 16 Ohio R, 408. 
(3) Murphy v. Lucas, 2 Ohio R. 255. 
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Forthwith upon judgment being entered, the justice must issue 
his writ of execution, returnable within ten days from the rendi- 
tion of such judgment, in the form prescribed by law.' The writ 
of restitution must be executed, in like manner, as a habere fucias 
possessionem. 

If the defendant, within ten days from the judgment, sues out 
from the court of common pleas a writ of certiorari, and gives the 
bond required by law,? the writ of certiorari operates as a stay of 
all further proceedings by virtue of said writ of restitution, and 
the justice must forthwith issue his warrant, directed to the offi- 
cer in whose hands the writ of restitution is, commanding him 
forthwith to return the same; and if the writ shall have been ex- 
ecuted, by delivery of possession to the complainant, then that he 
restore possession thereof to the plaintiff in certiorari.’ 

The officer must obey the command of this writ, and the court 
of common pleas thereafter retains the cause as in cases of ap- 
peal, and empannels a jury. If the jury find the defendant guilty 
a writ of restitution issues therefrom, and also a writ of execu- 
tion for costs, returnable to the next term of said court. If the 
plaintiff fails, judgment will be entered for costs against him, and 
execution will be awarded therefor. If the plaintiff in certiorari 
were defendant below, the court may, on motion, empannel a jury 
to assess the rents lost, and damages sustained, and may award 
execution, as also for costs, and may also award a writ of restitu- 
tion.* 


(1) Swan’s Sts, 419; XLI, O. L. 79. see Rey. Sts. ofl a. 822-825. For law 
(2) Swan’s Sts. 419, 420. of Ky., 1 Moreh. and Brs, Dig. 725-733; 
(3) Vol. XLJ, O. L. 78. 2 Dana R, 92. 


(4) Swan’s Sts. 420. For law of Indiana 
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CHAPTER XXXVIII. 
DUTY IN RESPECT TO JURIES. 


SECTION I. DRAWING OF JURY. 
Il. SERVICE OF VENIRE FACIAS. 
Ill, COMPLETING A JURY. 
IV. TAKING CHARGE OF JURIES. 


I. DRAWING OF JURY. 


Aw act relating to juries, passed in Ohio, February 9, 1831, 
which took effect June 1, 1881,’ provides that one hundred and 
eighty judicious persons, having the qualifications of electors, 
shall be annually selected in each county, to serve as grand and 
petit jurors the ensuing year. The clerks of the court of com- 
mon pleas, in their respective counties, must, on the first Monday 
in September in each year, cause the proportion of jurors to be 
ascertained from the number of white male inhabitants of the 
age of twenty-one years, in their respective townships ; and make 
in writing, a statement of the number of jurors apportioned to 
each township and deliver the same to the sheriff. 

The sheriff, at the time he gives public notice of the general 
election to be holden on the second Tuesday of October, must in- 
sert a clause in his notification, to be set up at the place of hold- 
ing the elections in the several townships of his: county, giving 
the trustees notice of the number of persons to be returned as 
jurors from such township. 

The trustees of each township must, on the second Tuesday of 
October annually, select, of good, judicious persons, having the 
qualifications of electors, their apportionment of persons to be 
returned as jurors; and must make a list thereof and deliver the 
same to the trustee or judge of election, whose duty it shall be 


(1) Swan’s Sts. 489, 
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to return to the clerk of the court the pollbook of the election to 
be holden on said second Tuesday of October. It is the duty of 
the trustee or judge of election (as the case may be) to deliver 
said list of jurors to the said clerk of the court, at the same time 
he returns said pollbook to said clerk of the court.' 

An acting fireman, or one who has been such for five years, is 
exempt from serving on juries.’ 

The drawing of the juries is conducted as follows. The re- 
spective clerks of the court of common pleas write the names of 
the persons selected as already set forth upon separate pieces of 
paper, and put them into a box, to be by them provided at the ex- 
pense of the county. The drawing then takes place at least 
thirty days previous to the sitting of the said court of common 
pleas in said county, in the presence of the sheriff of the county. 
The élerk and sheriff having met together for this purpose, the 
sheriff first shakes the box, in which the ballots are deposited, so 
as to mix those ballots on which the names are written, and the 
clerk then proceeds to draw twenty-seven ballots. The first fif- 
teen of those thus drawn are to be summoned as grand jurors, and 
the remaining twelve are to be summoned as petit jurors.’ If 
any person selected as a juror, shall die or remove out of the 
township, before the time of drawing for jurymen of any court 
where such person’s name shall be drawn out, it shall be thrown 
aside and another name taken in lieu thereof. 

The drawing of juries in Hamilton county is regulated by a 
local act, applying only to that county, and passed February 8, 
1847.6 The commercial court of Cincinnati makes its own regu- 
lations as to juries for that court. 

Where there is not sufficient time to draw jurors for any term 
of the court of common pleas as provided in any law fixing the 
terms, and to issue writs of venire facias, the clerk of the court of 
common pleas must, in the presence of the sheriff, draw the ju- 
rors, and thereupon issue said writs at any time before the sitting 


(1) Swan’s Sts. 490. ib. 104: 7 ib.19: 2 ib. 332: 1 ib. 63: 
(2) See Vol. XLI, O, L. 101 ; XLITI, O. 5 ib. 120. For the law of Kentucky see 

T5695 PV, O21, 29) 2 Moreh. and Brs. Dig. 880, 885: 1 ib- 
(3) Swan’s Sts. 491. 326, 340: Loughb. Dig. 353-375: 1 A’ 


(4) Ib. For the law of Indiana see Rev. K. Mar. 213: 2 ib. 23: 4 Bibb 90: 1 
Sts. of Ia. 951-2-3; Acts of Ia, of Dana, 530: Hard, 235: 6 B. Mon. R- 
1844-5, p. 18, 26, 49; of 1845-6,101; 259. 
of 1846-7,52 ; 3 Blackf. 37: 4 ib. 189; (5) See Vol. XLV, Local Laws of Ohio, 
3 ib. 258, 9: 4 ib. 73,190: 5 ib. 75: 6 128,130; Vol. XLII, ib. 244. 
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of such court; and the court, when convened, may order such 
writs to be returned forthwith, and the-sheriff of such county 
must serve the same, and make the return thereof, agreeably to 
the command of the same; and such service and return is as valid 
in law.as if such writ had been issued thirty days previous thereto.'! 

By act of February 9, 1846, special terms of the court of com- 
mon pleas in Ohio, may be held at such time as the president 
judge may prescribe, for criminal, probate, and testamentary mat- 
ters, appointment of guardians, hearing appeals in relation to 
roads, and granting licenses. Whenever the president judge no- 
tifies the clerk and sheriff to that effect, they must immediately 
proceed to draw a grand and petit jury for said special term.? 
Immediately after said juries are drawn, the sheriff must summon 
the same, and notify the associate judges thereof? Recognizan- 
ces of bail, subpoenas, and other process in criminal cases may 
be returnable to said special term.‘ 

The clerk of the court of common pleas must, at least thirty 
days previous to the sitting of the supreme court in any county, 
in the presence of the sheriff of said county, and in the manner 
before detailed, draw out of the box in which are contained the 
names of the persons selected as has been stated, twelve persons, 
and must forthwith deposit in the office of the clerk of the supreme 
court of said county, a list of the names so drawn.’ As appeals 
to the supreme court are now abolished by law, this provision 
will soon cease to be acted upon. 


IJ. SERVICE OF VENIRE FACIAS. 


So soon as the drawing for the court of common pleas is con- 
eluded, the clerk must forthwith issue a venire facias to the sher- 
iff, commanding him to summon the persons whose names were 
drawn in the manner before detailed, to attend as jurors at the 
seat of justice of the county, on the first day of the next term of 
the court of common pleas to be holden therein, at ten o’clock, A. 
M. The clerk of the supreme court, immediately upon the re- 
ceipt of the names of the jurors for his court, must issue a venire 
facias to the sheriff, commanding him to summon such persons to 
attend as jurors at the seat of justice in such county, on the first 
day of the supreme court next to be holden therein. 


(1) Act of Feb. 18, 1848, Vol. XLVI,O. (3) Vol, XLIV, O.L. 41. 
L. 24-5. (4) Ibid. 

(2) Vol. XLIl, O, L. 40, See Vol. XLIV, (5) Swan’s Sts. 490-1. 
O. L. 28. Vol. XLVI, O. L, 14, 22. 
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The venire for a petit jury, shall not contain the panel for a 
grand jury.! ' 

When a sheriff is interested in any cause, the party in interest 
opposed to that of the sheriff may apply'to the court, who, on 
such application, must direct a special venire facias to the coroner 
of the county, commanding him to summon a jury of the proper 
qualifications, to try such cause. Where both the sheriff and 
coroner are interested in any cause, or in case of the death, resig- 
nation, or absence from the county of both the sheriff and coro- 
ner, the venire fucias may be directed to such discreet disinterested 
person as the court may name.’ 

The sheriff, having received a venire facias, shall, at least ten 
days before the sitting of the court, at which the jury is to attend, 
summon the persons named in the venire facias. This is done, by 
reading the venire facias in the presence of the person to be sum- 
moned, or by leaving it at his usual place of abode, a note or 
memorandum in the words following, as prescribed by statute, to 
wit: “Iam commanded to summon you, A. B., to appear before 
the court of common pleas (or supreme court, or other court, as 
the case may be), to be holden in the of , on the day 
of next, to serve as a grand juror (or petit juror, as the case 
may be). The sheriff must indorse on the venire facias the names 
of the jurors, and the time when summoned, and return the same 
to the clerk of the court, which the jurors are summoned to at- 
tend, on the first day of its session.’ 

The return may be as follows: 


State of ; county, ss. 

I do hereby certify that, on the day of , A. D. , | sum- 
moned A. B. and C. D., jurors within named, by reading the within venire 
facias in the presence of each of them, and on the day of gb. (D: 
, T summoned EH. F. and G. H. jurors within named, by leaving at 
the usual place of abode of each of them a note or memorandum, in due 
form of law, as is by the statute in such case provided, and on the 
day of » Ay Ds , Tsummoned K. L., M. N., and P. Q., by reading 
the within venire facias in the presence of each of them, and R. S. is not 
found in my bailiwick, and T. V. is dead, and on the day of ee 
D. ——, I summoned, &c. (stating the mode and date of service as above, 
in reference to each juror.) 

Fees : X. Y., Sheriff of —— county. 


(1) Forsyth v. State, 6 Ohio R. 19, (3) Swan’s Sts. 491. 
(2) Swan’s Sts. 493-4; 2 Blackf. R. 334; 
Blackf. R. 355. 
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Til. COMPLETING A JURY. 


When a sufficient number of grand jurors shall not appear, 
who have been drawn and summoned, as before stated, before 
either of the courts at their stated terms; or, if it should so hap- 
pen that all the grand jurors, thus summoned, shall fail to attend, 
it is lawful for the court, in either case, to order the sheriff or 
other officer, to summon from among the bystanders or neighbor- 
ing citizens, so many good and lawful men as are necessary to 
form or complete the pannel of the grand jury.’ In case of sick- 
ness, death, discharge, or nonattendance of any grand jurors, after 
he or they are sworn or affirmed, it is lawful for the court, at their 
discretion, to cause another or others to be sworn or affirmed, in 
his or their stead.? 

By act of March 5, 1844, any court of common pleas, at any 
regular term of such court, if it is deemed necessary, may, after 
the discharge of the grand jury, order the sheriff or other officer 
to call together another grand jury, by summoning from the by- 
standers or neighboring citizens, fifteen good and lawful men 
having the qualifications of grand jurors. These he must accor- 
dingly summon, either from bystanders or citizens, having the ne- 
cessary qualifications, who are in the neighborhood of the court 
haese. They then act as a grand jury, after being duly empan- 
eled and sworn. 

In case there shall not, by reason of challenge, or otherwise, he 
a sufficient number of petit jurors present to make up the pannel, 
the sheriff must summon a sufficient number of talesmen to make 
up the deficiency. These talesmen must have the same qualifi- 
cations required of the original jurymen. After the officer has 
actually selected and summoned a juror, he cannot discharge him 
and substitute another in his stead. The juror’s excuse must be 
made to, and judged of by, the court.‘ , 

If a regular petit juror does not serve, his name as returned to 
the box. At every annual selection of jurors, if any name is un- 
drawn, the trustees select so many as will make up the number to 
be selected from each township.° 

In some cases, a petit jury, composed entirely of bystanders or 


(1) Swan’s Sts. 491. (A) Swan’s Sts. 491. 
(2) Ibid, 492, (5) Brooklyn v. Patchen, 8 Wend. R, 47. 


(3) Vol XLII, O. L. 31. (6) Swan’s Sts. 491. 
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neighboring citizens, may be returned by the sheriff, on the order 
of the court to that effect.’ 

In:some cases a jury is struck by the parties, at least thirty 
days previous to the sitting of the court, and the clerk of the 
court, or if the clerk is interested, two indifferent persons chosen 
by the court. The clerk or these two persons must, after the jury 
is struck, make a fair copy of the names of the sixteen jurors re- 
maining, and certify the same, under his hand, to be the list of 
jurors struck for the trial of the cause, naming it. This list must be 
delivered to the sheriff, or other officer, together with the venire 
facias; and the sheriff or other officer must thereupon annex the 
same list to the venire, and summon them according to the com- 
mand of said writ.’ 


Iv. TAKING CHARGE OF JURIES. 


The grand jury are in charge, during their sessions, of the 
sheriff or his deputy. 

When a petit jury retire to the juryroom to deliberate on a 
verdict, they go under the charge of the sheriff or his deputy. 
To take charge of juries constitute part of the official duties of 
a sheriff, in Ohio. He need take no special oath to discharge 
this duty. Ifhe permits a constable, who is in attendance on the 
court, to watch the door of the juryroom in his temporary ab- 
gence, this is not cause for new'trial, even in a criminal cause.’ 

Anciently, great strictness and severity marked the treatment 
of juries.. They were even debarred from food, while delibera- 
ting upon a verdict. But the courts of the present day do not act 
upon the theory of starving a juror into a verdict. They, asa 
matter of course, direct nourishment and conveniences for rest, 
when nature requires the discretion to be exercised.! 

The officer having charge of a jury, should not speak to them, 
unless to ask them if they are agreed, or by order of the court, or 
in receiving and complying with proper requests made by them. 
It is very improper for him to endeavor to persuade a jury to ren- 
der a verdict for one or the other party. But, unless his conduct 
leads to misbehavior on the part of the jury, it is no ground for a 
new trial.° 


(1) Swan’s Sts. 495. (4) State v. Engles, 13 Ohio R. 493. 
(2) Ibid. (5) Hulet vy. Barnett, 10 Ohio R. 459, 
(3) Davis v. State,15 Ohio R. 72; see 8 

Leigh, 745. 


DUTY IN RESPEOT TO STATE ELECTIONS. 561 


ao 


No other person is permitted to communicate with the jury, 
after they have been charged by the court, unless by consent, or 
the order of the court; they cannot even call before them in the 
juryroom a witness, who has testified in the cause. 

In both civil and criminal cases, the court may, in their discre- 
tion, during the progress of a trial, permit the jury to disperse for 
the purpose of obtaining food and rest, and may, in either case, 
direct the jury to bring in a sealed verdict.' But in no case can 
the jury, after they have retired to consider of their verdict, be 
permitted to separate and disperse, until. they have agreed.? It 
is no ground for a new trial, that the jury separated, by leave of 
the court, in a criminal case, after sealing up their verdict.2. Nor 
that, in a civil case, they separated, without leave, after agreeing 
upon a verdict.* 

It has been held, however, in Indiana, that in a capita] case, the 
record must show that, upon an adjournment, after the petit jury 
was sworn, the jury were put under the charge of the proper and 
sworn officers of the court.’ 


CHAPTER XX XIX. 
DUTY IN RESPECT TO ELECTIONS. 


SECTION I. DUTY IN RESPECT TO STATE ELECTIONS. 
Il. DUTY IN RESPECT TO ELECTION OF ELECTORS OF PRESI- 
DENT. 


J. DUTY IN RESPECT TO STATE ELECTIONS. 


In Ohio, the following duties devolve upon the sheriff, as to 
elections for governor, sheriff, coroner, county auditor, county as- 
sessor, county commissioners, county treasurer, county recorder, 


(1) Sargent v. State, 11 Ohio R.472; Da- (4) Wright v. Burchfield, 3 Ohio R. 55; 


vis v. State, 15 Ohio R. 83. Sutliff v. Gilbert, 8 Ohio R. 405; 2 B. 
- (2) Sargent v. State, 11 R. 472. and Ald. 462, 
(3) State v. Engles, 13 Ohio R. 490. (5) Jones y. State, 2 Blackf. 478. 
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senators and representatives to the general assembly, and repre- 
sentatives to congress, by an act, passed February 18, 1831, which 
took effect June 1, 1831. By a subsequent act, in any county, 
where a county poor house is completed, there must be elected, at 
each annual election, one director of the poor.' 

The sheriffs of the several counties must cause to be provided, 
at the expense of the county, a ballot box for each township, 
which may be destitute of the same, and cause it to be deposited 
with the township clerk. Itis the duty of the sheriff, and he is 
authorized and required, fifteen days at least before the holding 
of any general election, or ten days before the holding of any 
special election, to give public notice, by proclamation throughout 
his county, of the time of holding such election, and the number 
of officers at that time to be chosen. One copy of this notice 
must be set up at each of the places where the elections are ap- 
pointed to be holden, to wit, one at the place designated in each 
township, throughout the county, except in the township of Cincin- 
nati,where one is tobe set up at the place designated for holding the 
election in each ward. One copy of the notice, also, must be in- 
serted in some newspaper published in the county, if any be pub- 
lished therein. The notice of the general election must contain 
a clause giving the trustees of each township notice of the num- 
ber of jurors to be returned from such township.‘ 

The general elections are held on the second Tuesday of Octo- 
ber; the first election under the act being on the second Tuesday 
of October, 1832, and the others succeeding at every period of 
two years thereafter. 

Special elections are ordered, from time to time, as vacancies 
occur. When a vacancy happens in the office of representative 
to congress, or senator or representative to the general assembly, 
in any county or counties, entitled by law to such senator or rep- 
resentative, the governor, of the state, for the time being, must, 
upon satisfactory information thereof, issue a writ or writs of 
elections to the sheriff or sheriffs of said counties, directing him 
to hold a special election within such county or counties, on a day 
specified in such writ or writs, for the purpose of filling such va- 
cancy. The sheriff, having received such writ, must give notice 
of the time and place of holding such election, at least ten days 
before the time of holding it, in the manner before stated.’ The 


(1) Vol. XL, O. L. 35. (A) Ib. 490. 
(2) Swan’s Sts. 305. ©) Lhesiiysi2: 
(3) Swan’s Sts. 396. 
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returns of the votes are made to the clerk’s office of the court of 
common pleas of the proper county. The sheriff must, within 
six days after such election, attend at the seat of justice in his 
proper county, and receive from the clerk of the court of common 
pleas, an abstract of the votes given in such county. Having 
received this, he must, within twenty days from the day of elec- 
tion, transmit the same to the office of the secretary of state of 
Ohio, and take his receipt therefor. A neglect of the latter duty 
subjects the sheriff to a penalty of five hundred dollars, to be re- 
covered before any court having competent jurisdiction thereof, 
in an action of debt in the name of the county ; and the county 
treasurer, for the time being, must sue for and recover the penalty 
aforesaid, for the use of the county.’ The secretary of state 
opens and canvasses the votes, at which canvassing, the sheriffs 
of the counties in which the election has been held, may be pres- 
ent, if they think proper to attend.? 

It is only in the case of an election to fill a vacancy in the of- 
fice of representative to congress, or senator or representative to 
the general assembly, that the duty of transmitting an abstract of 
the returns is imposed upon the sheriff. For neglect or refusal to 
perform the duties imposed upon him by this act, he shall, on con- 
viction thereof, before any court having cognizance to that amount, 
be fined in any sum, at the discretion of the court, not exceeding 
two hundred dollars.’ 

The proclamation of an election may be made as follows : 


Proclamation is hereby made to all the qualified voters of county , 
that a general [or special] election will be held, as required by law, on 
the day of A. D. , at the several places of holding elections 
in said county, at which time the following officers are to be chosen, viz., 
[here name the officers], and the trustees of the several townships in said 
county are required to return the following number of jurors from their re- 
spective townships, to wit : 
jurors from township, &c., [stating the number from each town- 
ship or ward], of all which notice is given, pursuant to law. 


X. Y., sheriff of county. 
(1) Swan’s Sts. 312. 1303; Lough. Dig. 217-225, 473, 474, 
(2) Ibid. 475, 478, 479,481: Session Acts of 1842- 


(3) Swan’s Sts, 315. For the law of In- 3, p. 57; of 1843-4, p, 56: of 1844-5, p. 
’ diana, see Rev. Sts. of Ia. 122, 3, 4; 132, 30, 41, 42 ; of 1845-6, p. 21: of 1847-8, 
- 136; of Kentucky, see 1 Moreh, and p. 62. 

Brs. Dig, 590-608 : 2 ib. 1296-7, 1300, 
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Il. DUTY IN RESPECT TO ELECTION OF ELECTORS OF PRESIDENT. 


The election of electors of president and vice president of the 
United States now occurring on the same day throughout the 
United States, is to be held on the Tuesday after the first Monday 
in November, 1852, and on the same day in every fourth succeed- 
ing year thereafter. Their number equals that of the senators 
and representatives, to which the state is entitled, in the congress 
of the United States. Sixty days previous to the time of election 
the governor of the state must give notice of the time of holding ° 
the election and the number of electors to be chosen, by publica- 
tion in one of the newspapers printed in each county in the state, 
where any such paper is printed. In Ohio the sheriffs of the re- 
spective counties must give the same notice of this election as is 
or may be directed by law, for electing members of the general 
assembly of the state, the mode of giving which has been stated.’ 

The judges of election in each township, must, forthwith, after 
the close of this election, seal up one of the poll books of the 
election, which shall be carried, within three days after the day 
of the election, to the sheriff of the proper county. The sheriff 
must attend the two days, next succeeding the election, at the 
seat of justice of his county, for the purpose of receiving these 
poll books. The sheriff, upon receiving these poll books, must 
administer an oath or affirmation to each judge, who shail deliver 
him a poll book, that he was a judge of said election, and must 
indorse a certificate, of having administered such oath or affirma- 
tion, on the poll book or packet delivered to him. He must, also, 
give the judge who delivers the poll book areceipt for the same: 
which receipt the judges shall file with the clerk of the proper 
county. The poll books so received, the sheriff must deliver, or 
cause to be delivered, to the secretary of state of Ohio, at his 
office, within eleven days after the election, under the penalty of 
one thousand dollars, to be recovered by the state in an action of 
debt, before any court having cognizance thereof.? The secretary 
of state opens the poll books, in presence of the governor, and 
the sheriffs of the different counties, or such as choose to attend, 
on the twelfth day after the election, when an abstract of the 
votes is made out, and the governor of the state gives a certificate 
to such as then appear to have the highest number of votes.? 


(1) Swan’s Sts. 302. (3) Ib. For the law of Indiana, see Rev. 
(2) Swan’s Sts. 303. Sts..of Ia. 147,8 : of Kentucky see note 
3 to page 563. 
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CHAPTER XL. 


ATTENDANCE UPON COURTS. 


SECTION i. CHARGE OF COURTHOUSE. 
Il. DUTY TO ATTEND COURTS. 
I. POWER TO ADJGURN COURTS. 


i. CHARGE OF COURTHOUSE. 


In Ohio, the sheriff has charge of the courthouse, under the di- 
rection and control of the county commissioners.' 


il DUTY TO ATTEND COURTS. 


In Chio, the sheriff of the county must attend upon all courts 
of common pleas and the supreme court of the county, during 
their session, and execute all warrants, writs, and other process, 
directed to him from those courts. In Hamiiton county, he must 
also attend upon the sessions, and execute the writs and other 
process of the Superior Court of Cincinnati, and the Commercial 
Court of Cincinnati, and in Cuyahoga county, in like manner, of 
the Superior Court of Cleveland? 

If a sheriff is absent from court during its session, although on 
official business, and leaves the court without an officer, he is 
guilty of a contempt. 


ill, POWER TO ADJOURN COURTS. 


In Ohio, in case a quorum of the supreme court or court of 
common pleas fail to attend at the time and place appointed for 
holding their respective courts, and in case no judge is present, 
then the sheriff has power to adjourn the court from day to day, 


(1) Swan’s Sts. 741; Rev. Sts. of Ia. 183, (2) Swan’s Sts. 221 ; Rev. Sts. of Ia. 657, 
184, 175; 1 Moreh. and Brs. Dig. 275. 623, 668, 666, 670, 999, 182. 
(3) Ex parte Lawson, 3 Pike, 363. 
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until a quorum is convened ; if no quorum is present within two 
days after the first day of the term, all suits, plaints, process, and 
pleadings, of whatever nature, commenced or depending in said 
court, stand continued, of course, to the next term to be holden 
in said county by said court. If the coroner is at the time acting 
as sheriff, the same power to adjourn court devolves upon him.' 
This power exists only at the commencement of the term, and 
continues only for two days after the first day of the term.’ 


(1) Swan’s Sts. 684. (2) See Rev. Sts. of Ia. 623-5-6; 1 Moreh. 
and Brs.Dig. 491, 480, 522. 
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CHAPTER I. 
ACTIONS BY AND AGAINST SHERIFF. 


SECTION I. CIVIL ACTIONS BY SHERIFF. 

Il. CRIMINAL PROCEEDINGS FOR ABUSE OF SHERIFF, ETC. 
Ill. ACTIONS AGAINST SHERIFF. 

IV. ACTIONS ON SHERIFF'S BOND. 
Vv. PROCESS — HOW FAR JUSTIFICATION. 

VI. CRIMINAL PROCEEDINGS AGAINST A SHERIFF. 

VU. ATTACHMENT AGAINST A SHERIFF. 

VIII. AMERCEMENT. 


I. CIVIL ACTIONS BY SHERIFF. 


Tux action of trespass, trover, or replevin for goods seized by a 
sheriff has been adverted to in a former part of this work. His 
right to sue upon bonds given to him has also been stated. He 
cannot, however, enforce an indemnity-bond, procured by fraud 
of himself, or his officer.'. Nor, as already stated, can he recover 
from a debtor money paid in neglect of his duty, unless whats it 
is specially provided for by statute.’ 

He may maintain an action for his fees. But it seems that he 
cannot recover any fees or set up any right of property, unless he 
is an officer de gure. So also, when he attempts to build up a 
title under process, or overthrow a sale by the debtor as fraudu- 


(1) Raphael v. Goodman, 8 Ad. and Ell. (3) 1 Denio, 579 ; 5 Hill, 630; 23 Wend. 
565. 490; 7 Serg. and R. 386; 24 Wend. 526; 
(2) Pitcher v. Bailey, 8 East, 171; Ibid, 2 Rawle, 139; 9 Mass. 231. 
172 n. 
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lent, he must show a regular process, and a good judgment or 
regular proceedings.! 

If property is replevied from a sheriff, holding it under execu- 
tion, and the issue is found for the defendant, the rule of damages 
is the value of the property, if it is less than the amount of the 
execution ; but if greater, then it is the amount of the execution, 
with interest on the same, and the costs made on the writ.’ 


TI. CRIMINAL PROCEEDINGS FOR ABUSE OF SHERIFF, ETC. 


A punishment is provided, in a criminal proceeding, by the 
laws of Ohio, for any person bribing or attempting to bribe an 
officer to permit the escape of a criminal,’ or endeavoring to in- 
fluence an officer, in any court of the state,’ or rescuing any of- 
fender or assisting any confined prisoner to escape,’ or refusing to 
aid an officer in arresting, securing, or conveying to the jail any 
person, charged with, or convicted of, an offense,‘ or resisting or 
abusing an officer in the execution of his office.’ An indictment 
for refusing to assist an officer, when called on, must show, that 
the person refusing his assistance, was informed of the officer’s 
official character.2 An indictment for resisting an officer, while 
engaged in the execution of his office, must set forth all the facts 
necessary to constitute the offense.° The defendant cannot, on 
the trial, show that the officer had not taken the oath of office or 
given the bond required by law." 


Il. ACTIONS AGAINST SHERIFF. 


In the course of the preceding pages, reference has been made 
to the principles, governing the action for money had and received 
against a sheriff, the action for an escape, the action for a false 
return, the action on the case for negligence in the execution of 
process, or for refusing to take bail, the action of trespass for 


seizing the wrong person, or the wrong goods, or for departing 
from the line of his duty in arresting. 


(1) 5 Hill, 194; 6 Hill, 312; 2 Johns. 46; (6) Ibid, 244 ; see Rev. Sts. of Ia. 984-5. 
2 Pick. 411; 16 Wend. 514, 562; 23 (7) Ibid, 242. 


Wend. 480 ; 2 Denio, 643. (8) State v. Denniston, 6 Blackf. 277. 
(2) Jennings v. Johnson, Court in Bank (9) Lamberton v. State, 11 Ohio R. 282. 
of Ohio, Dec. T. 1848. (10) People v, Hopson, 1 Denio, 579; Peo- 
(3) Swan’s Sts. 246, ple v. Stevens, 5 Hill, 630; Green v. 
(4) Ibid, 212. Burke, 23 Wend. 490. 


(5) Ibid, 245 ; see Rev. Sts. of Ia. 984. 
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The general rule may be stated to be, that, whenever a sheriff 
is guilty of an act, under color of his office, directly affecting the 
rights of parties, not named in his precept, they have a remedy 
against him; but, if he omits the performance of any duty re- 
sulting from a precept in his hands, those alone, who are parties 
thereto, or immediately affected thereby, can maintain any action 
against him therefor.' ; 

No action lay at common law against a sheriff for a neglect to 
return an execution. The practice was, to compel a return, and 
seek a remedy upon that, if untrue.? The statute of New York 
gives a remedy by attachment and by action on the case. The 
sheriff is liable in that state without being ruled to return the 
execution.’ 

The amount of the judgment is, in New York, prima facie the 
measure of damages. If the defendant has no property, real or 
personal, the officer may so return, and his return is prima facie 
evidence in his behalf. If he neglect to make the return, he must 
offer evidence, when sued, to prove that fact. Evidence of the 
total inability of the debtor to pay will constitute a good defense ;* 
or evidence that the plaintiff himself was the cause why the whole 
had not been collected. The sheriff may mitigate the damages 
by showing that the judgment debtors are solvent, and that the 
judgment is still collectible.’ 

In Massachusetts, although no actual damage is shown by the 
plaintiff, he is entitled to recover nominal damages.® 

In Indiana, the insolvency of an execution defendant is no de- 
fense to an action fora false return of an execution,’ or for an 
escape.” In the latter action, the measure of damages is the 
amount of the execution and costs,!! though if the debt has been 
paid by the surety of the debtor, the plaintiff can only recover 
nominal damages.’? If the debtor has been arrested on aca. sa, 
by the constable and delivered to the sheriff, with a copy of the 


(1) Moulton v. Jose, 25 Maine, 76. (7) Stevens v. Rowe, 3 Denio R. 327 

(2) Pardee v. Robertson, 6 Hill, 550. overruling in part 1 Hill R. 276. 

(3) Burk v. Campbell, 15 Johns, R. 456; (8) Laflin v. Willard, 16 Pick. 64: Good- 
Corning v. Southland, 3 Hill, 552. now v. Willard, 5 Metce. 517. 

(4) Pardee v. Robertson, 6 Hill, 550. (9) Stevens v. Beckes, 3 Blackf. R. 90. 


(5) Ib.; Weld v. Bartlet, 10 Mass. R. 474; (10) Lines v. State, 6 Blackf. 464: State v 
Young v. Hosmer, 11 Mass. R. 89, 90; Spencer, 4 Blackf. 310. See ante 417, 
Bank of Rome vy. Curtiss, 1 Hill R, 276; (11) 6 Blackf. 464. 

Kidder v. Barker, 18 Vermont R. 454. (12) State v. Miller, 5 Blackf. R. 381. 

(6) Bk. of Rome v. Curtiss, 1 Hill R. 276. 
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ca. sa., the loss and contents of the ca. sa., may be proved, but the 
constable cannot prove its delivery to the sheriff.’ 

In an action for failure to return an execution, for a false return 
or for an escape, a judgment must be proved.? But when a 
plaintiff sues a sheriff for money collected upon an execution, he 
need not prove a judgment.’ 

In Ohio, the sheriff may show, to mitigate the damages, in an 
action against him for an escape, that the original debtor had no 
property.* 

In an action against an officer for an escape, or for failing to 
levy, the execution debtor is a competent witness for the officer.’ 

In an action for a false return, the sheriff may show that the 
judgment was fraudulent, and for that cause, void in law.® 

An officer is not liable for refusing to take a delivery bond on 
one execution, if he has levied under another, on which no deliv- 
ery bond is offered, and the property is more than sufficient to 
satisfy the first.” 

A bailor of chattels cannot maintain trespass against an officer, 
who unlawfully takes them from the bailee, during the continu- 
ance of the bailment.? Nor can a mortgagee of land sue a sheriff 
for neglecting to levy on personal property of the mortgagor, and 
thereby causing a sale on execution of the land mortgaged.° 

Illegal fees may be recovered in an action for money had and 
received.’ The sheriff cannot refuse to execute process, until he 
has his fees.!! 

By the common law an action of debt will not lie against the 
executors or administrators of a sheriff for an escape in the life- 
time of the testator.’2 Nor can an action be sustained against the 
administrator of a deceased sheriff for a neglect of his deputy to 
return an execution or process placed in his hands,'* nor for a 
neglect to levy a ca. sa. on the body of the debtor." 


(1) Linsee v. State, 5 Blackf, 601. 

(2) State v, Spencer, 4 Blackf. R. 310: 
State v. Beem, 3 ib. 222: Ib. 363: Mc- 
Donald v. Bunn, 3 Denio, 45. 

(3) Elliot v. Cronk, 13 Wend. 35, 40. 

(4) Richardson v. Spencer, 6 Ohio R, 13. 

(5) Bond y. Brady, 7 Blackf. 39; Limpus 
v. State, 7 Blackf. 43, 

(6) Tyler v. Duke of Leeds, 2 Stark. R. 
218; Penn v. Scholey, 5 Esp. 243; Har- 
rod v. Benton, 8 B. and C. 217. 


(7) Thomas v. Com’th, 8 B. Mon. 372. 

(8) Muggridge v. Eveleth, 9 Mete. R. 233. 

(9) Bank of Rome vy. Mott, 17 Wend. 554. 

(10) Dewe v. Parsons, 2 B. and A. 562; 
Scarfe v. Halifax, 7 M. and W. 288. 

(11) Salk. 330. 

(12) Martin v. Bradley, 1 Caines, 124; 
Hambly v. Trott, Cowp. 375. 

(13) McEvers vy. Pitkin, 1Root, 216; Peo- 
ple v. Gibbs, 9 Wend. 29, 

(14) Cravath vy. Plympton, 13 Mass. R. 454. 
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But the action survives against the representatives of a deceased 
sheriff where property has been tortiously taken and sold, or the 
testator’s estate has been benefited,' as, where the action is for 
money had and received by him on an execution.” 

So also an executor of a plaintiff may sustain an action against 
the sheriff, who levied the debt on an execution and failed to re- 
turn the execution,’ or returned it falsely as only levied in part,‘ or 
for the default of his deputy in not returning an execution.® <A 
distinction was formerly taken between mesne and final process, 
and it has been doubted whether an action for a neglect of duty 
on mesne process survived to the administrator or executor of the 
plaintiff. Such doubts are put at rest, in Ohio, by the statute of 
March, 11, 1845, by which it was enacted that no action of tres- 
pass on the case or other action, founded on a tort, shall abate by 
the death of any plaintiff in such action.© A similar law is in 
force in Indiana,’ and in Kentucky.’ 

It was held, in Indiana, that in an action against a sheriff for a 
malfeasance in an execution or return to an execution, made in 
1820, the statute of limitations could not be pleaded.® The 
ground of the decision was, that the action was founded on mat- 
ters of record, and was not embraced in the statute then in force. 
The trial of the case was had in 1832. The question, how far the 
statute of limitations is pleadable in such an action, has not 
arisen under the Revised Statutes of 1843 ;!° or under the statute 


of Ohio.!! 
Iv. ACTIONS ON SHERIFF'S BOND. 


The proceeding by action at common law for a default of 
a sheriff, may be, either against the sheriff himself, or upon his 
bond. 

In Ohio, any person injured by the misconduct of a sheriff may 
obtain from the person holding his bond, a certified copy thereof’; 
on which copy he may institute and carry on, in the name of the 
State of Ohio, the obligee in the bond, for the use of the party so 
suing, an action of debt against the sheriff and his sureties, in 
any court having proper jurisdiction, and recover judgment for 


(1) People v. Gibbs, 9 Wend. 29. (8) 1 Moreh. and Brs. Dig. 48, 
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the amount of the bond. On this judgment an execution may 
issue for such sum as it may be ascertained will be sufficient to 
indemnify the party so suing. But in no case is the obligee of the 
bond responsible for costs. In case judgment is rendered for the 
defendant, costs shall be taxed and recovered against the person 
for whose use the suit was commenced. Any other person in- 
jured as aforesaid may proceed by scire facias on such judgment, 
until the amount thereof is exhausted. The plaintiff must al- 
ways set forth the breach or breaches on which he intends relying 
to support his claim, and the officer and his securities may plead 
any matter, which may be pertinent to their defense.’ A certified 
transcript of the record of such bond is prima facie evidence of its 
execution and existence.” 

In suits on a sheriff’s bond in Ohio, by a party injured, it is 
sufficient to name the person, for whose use the suit is brought, 
in the process and declaration. The plaintiff in the first action 
on an official bond must set forth the condition of the bond and 
assign breaches, in the declaration. In assigning breaches, he 
must be particular enough to apprise the defendant of the breach 
of duties complained of.* 

In such a suit, judgment must be for the amount of the bond, 
with leave to take out execution for the damages. Judgment for 
the damages is erroneous.‘ 

An action can be maintained on a sheriff’s bond, only for mo- 
neys collected under legal process,’ or for acts done by him as an 
officer, under claim of a right to do the act by virtue of his office.® 
The obligation to pay money received in his official capacity, con- 
tinues an official duty until performed by actual payment to the 
party entitled thereto. The fact of a tender of the amount and 
its refusal does not convert the official trust into a mere private 
liability for a money demand, or discharge the sureties on his 
bond.’ 


If an officer makes a levy on personal property, leaves it in the 


(1) Act of 1816, Swan’s Sts. 162. 6 Blackf. 32, 89, 91,106: 7 Blackf. 81, 
(2) Vol. XLI, O. L. 13. 223, 358, 547, 570. 
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5 Blackf. R. 492, 32, 392: 6 Blackf. (6) Commonwealth v. Cole, 7 B. Mon. 250. 
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possession of the judgment debtor, and after advertising it for 
sale, substitutes other property and offers the latter for sale under 
such-advertisement, he becomes liable for the amount due upon 
the execution in his hands, and his bond may be put in suit 
therefor.' 

A suit on a bond to recover statutory penalties for a misfea- 
sance, is a penal action, and cannot be maintained in Ohio on a 
statute of Indiana.? 

In an action on a sheriff’s bond for neglect to sell property 
levied upon, the rule of damages is not the whole amount due on 
the execution, but the value of ‘the property, lost to the judgment 
creditor, by such neglect.? So also, for neglect to return a vendi. 
exponas, the measure of damages is the value of the property, 
which ought to have been sold on it. The actual damage sus- 
tained to be manifested by the particular circumstances of each 
case, can only be recovered in an action for a false return,’ or for 
a failure to levy or make a sufficient levy,° or for a failure to sell.’ 
In an action for failure to sell property levied upon, it may be 
shown in mitigation of damages, that the property was subject to 
prior liens, which would have absorbed it in whole or in part. 

Admissions of a principal cannot be given in evidence against 
his sureties, unless they are made while he was acting officially 
in reference to the subject matter of such admissions.® A judgment 
against the sheriff for an official default, is conclusive against the 
sureties, if they had notice of the suit in which the judgment was 
rendered.” If they had no notice, it is held in Ohio to be admis- 
sible, but prima facie evidence only; in Indiana it is inadmissible.’ 

The sureties cannot introduce evidence to contradict the sher- 
iff’s return, nor can it be amended, during the progress of the 
trial.! 


V. PROCESS — HOW FAR JUSTIFICATION. 


Occasion has several times occurred, during the preceding 
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pages, to state a principle of law, universally acknowledged, and 
which constitutes the greatest protection to an officer, acting as 
sheriff, to wit, that he is always justified in the lawful execution 
of process, regular upon its face, and issuing from a court of com- 
petent jurisdiction over the subject matter. As a consequence of 
this rule, another has been equally well established, that he cannot 
screen any omission or misfeasance in its execution, by irregu- 
larities or informalities in its issuing. The intention of the law 
is, that he shall look only to the writ, which comes into his hands, 
and not be embarrassed by questions, as to what has preceded 
the delivery to him, or what negligence or wrong has been com- 
mitted by the clerk or other officers. The principle applies to a 
sheriff de facto,' and precludes the inquiry whether the officer who 
issued the writ was de jure officer,’ or whether the affidavit, re- 
quired by law, preceded the writ,’ or whether there is any cause 
of action,‘ or whether there is a proper judgment to warrant an 
execution,’ or whether the consideration of the judgment has 
failed,® or into any other question, not pertaining to the legal form 
of the process or the jurisdiction of the court, from which it issues.’ 
And this rule it seems, applies to process, apparently legal, issu- 
ing from a court of either general or limited jurisdiction.® 

But in a case, where the officer is satisfied the judgment was 
rendered without jurisdiction, he is not bound to act.° 

An officer is justified who acts under a warrant, though it sets 
out a time, when the offense is alleged to have been committed, 
subsequent to its date, or describes two offenses, of both of which 
the justice who issued it has jurisdiction." 

But an officer is not justified, who acts under a warrant, im- 
properly issued by other than judicial authority," or under a court 


(1) Barret v. Reed, 2 Ohio R.409 : 3Ohio 
R. 94. 

(2) Bodmanv. Harcourt, 4B. Mon. 230. 

(3) 6 Ohio R. 144: 7 Ohio R, pt. 2,133: 
4 Blackf. 330; Brother v. Cannon, 1 
Scam. 200. 

(4) Watson v. Watson, 9 Conn. 140. 

(5) Perceful v. Com’th, 3 B. Mon. 347; 
Kleissendorf v. Fore, 3 B. Mon. 473 ; 
Gott v. Mitchell, 7 Blackf. R. 270; 4 
Mass. 232. 

(6) Arnold v. Com’th, 8 B. Mon. 110. 


(7) 7 Mete. 257; 8 Metc. 326; 1 Gilm. 
411; 4Scam. 411; 6 G. and J. 386: 
16 Wend. 562; 1 Hill, 118, 120, note b. 
279, 285: 5 Hill, 194: 6 Hill, 312: 1 
Mon. 10: Bac. Abr. Ex’n. P. 

(8) Savacool v. Boughton, 5 Wend.170: 
Barnes v. Barber,1 Gilm. R. 401. 

(9) Earl v. Camp, 16 Wend. 567: Corne} 
v. Barnes,7 Hill, 35: M’Donald v. Bunn 
3 Denio, 45. 

(10) Patterson v. Kise, 2 Blackf. 127, 

(11) Jarman y. Patierson, 7 Mon. 650. 


PROCESS — HOW FAR JUSTIFICATION. 575 


which has no jurisdiction of the subject matter,’ or under a writ, 
not legal upon its face,’ nor if he executes a valid writ illegally, 
as if he sells under a fier? facias goods exempted from execution.’ 

If a sheriff discovers a defect in a writ, which, in his opinion, 
makes it void, and thereupon neglects to levy, for which neglect 
he is made liable in an action at law, he cannot be relieved in 
chancery.‘ 

In trespass against an officer and his posse, if they have acted 
nnder valid legal proceedings, malicious motive cannot be proved. 
It can only be inquired into by an action for malicious prosecu- 
tion.® Where an excessive levy merely is complained of, the 
action must be case, and not trespass.® 

A plaintiff cannot justify under illegal process, although he 
has been summoned by the officer to aid him in its enforce- 
ment.’ 

If the plaintiff justifies under an execution, he must prove the 
judgment. But if he sues out a valid process, he is not respon- 
sible for the irregularity of the sheriff in executing it, unless it 
appear affirmatively, that the sheriff acted under his orders, when‘ 
he committed the wrong.® 

An officer, by filing a joint plea in justification with one who 
cannot justify, loses the benefit of his plea.! 

An officer cannot justify under a returnable process, where the 
return day is past, without showing the return. This was held to 
be the rule in England as to both mesne and final process, where 
the sheriff was sued ; but a subordinate oflicer, it was held, might 
justify, without showing the return.” This decision was after- 
ward overruled, so far as final process was concerned: and the 
sheriff need not now, according to the English rule, show a return 
of final process, in order to complete his justification,’ unless 
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some ulterior process is to be resorted to, to make out a perfect 
defense.' 

In Indiana, the return must be shown, after the return day, 
where a justification is made either under a capias ad responden- 
dum, or acapias ad satisfaciendum, since the latter is, in Indiana, 
returnable process.’ 


VI. CRIMINAL PROCEEDINGS AGAINST A SHERIFF. 


In Ohio, the statute provides a punishment, upon conviction 
in a criminal proceeding, for usurpation of, or oppression in, of- 
fice ;* for any sheriff or coroner encouraging any suit, quarrel, or 
controversy, between two or more persons, with intent to injure 
such persons ;‘ for any sheriff or coroner corruptly injuring, de- 
frauding or oppressing any person, by color of, or in execution of, 
his office;* for any sheriff, jailer, or other officer, dealing with a 
prisoner, in a manner, less severe than intended by his sentence,° 
for suffering the jail to become foul and unclean, so that the 
health of any prisoner may be endangered ;’ for suffering an of- 
fender to escape;* for embezzlement or loaning of moneys or 
other valuable article, received in virtue of an office,? and for 
knowingly asking, demanding, or receiving any fee or reward for 
the execution of a duty, other than allowed by law.!? An indict- 
ment for extortion, under an execution, should recite the exe- 
cution correctly,’ but need not specify the amount extorted for 
fees.!” 

Every sheriff must make a fair table of his fees, and publish 
and set up the same in his office, within three months after his 
election.or appointment, in some conspicuous place, for the in- 
spection of all persons, who have business in said office, on pain 
of forfeiting for each day the same is missing through his neglect, 
the sum of five dollars; which penalty may be recovered by in- 


dictment, for the use of the county, where the offense has been 
committed." 
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VII. ATTACHMENT AGAINST A SHERIFF. 


In Ohio a sheriff is liable to be attached for any official misbe- 
hayior, and for disobedience or resistance to any process, order, 
rule, decree, or command of any court of record of the state. 
The party injured by the act of the sheriff may proceed by attach- 
ment or amercement, at his election. 

If any sheriff, or other officer, to whom any writ, process, or or- 
der, of any of the courts of chancery of the state, is directed or 
delivered, does not make return thereof at the day of return and 
according to the tenor of such writ, process, or order, the same 
not being stayed, he is in contempt, and process of contempt will, 
on motion in term time, be issued against him;? and the court 
may order him, in Ohio, to pay to the clerk of the court, a fine not 
exceeding fifty dollars, together with the costs.’ 


Vill. AMERCEMENT, 


In Ohio, the right to amerce a sheriff is given by statute, upon 
failure or refusal by him to perform his duty in either of the fol- 
lowing particulars : 

1. When he shall refuse or neglect to execute any writ of exe- 
cution to him directed, and which hath come to his hand. 

2. When he shall neglect or refuse to sell any goods and chat- 
tels, lands and tenements. 

3. When he shall neglect to call an inquest to appraise lands 
and tenements levied upon, according to the provisions of the law, 
and to return a copy thereof forthwith to the clerk’s office. 

4, When he shall neglect to return any writ or writs of execu- 
tion to him directed, to the court to which the same is or are re- 
turnable, on or before the second day of the term, if they are 
made returnable thereto, or on or before the third Monday of the 
term, if they are made returnable to that time.‘ 

5. When he shall neglect to return a just and perfect inventory 
of all and singular the goods and chattels by him taken in execu- 
tion, unless he returns that he hath levied and made the amount 
of the debt, damages, and costs. 

6. When he shall refuse or neglect, on demand, to pay over to 
the plaintiff, his agent or attorney of record, all moneys by him 
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collected or received, for the use of said party, at any time after 
collecting or receiving the same, unless the same is made by sale 
of real estate, in which case the sheriff may retain the purchase 
money in his hands until the court shall have examined and con- 
firmed his proceedings in making the sale, upon which confirma- 
tion being made, he shall pay the same over to the person entitled 
thereto, agreeably to the order of the court. A neglect or refusal 
to pay in the latter case after confirmation, upon demand, would 
be cause for amercement. 

7. When he shall neglect or refuse, on demand made for that 
purpose, by the defendant or his legal agent or attorney of record, 
to pay over all moneys by him received for any sale made on 
execution, more than sufficient to satisfy the writ or writs of exe- 
cution, with interest and legal costs.! 

8. When, after proper rule upon a sheriff to bring in the body 
of a defendant, who has been taken upon capias ad respondendum, 
he fails to bring in the body during the term, unless he shall cause 
special bail to be put in, and justified, if justification be required, 
during the term.’ 

9. When an injunction issues to stay proceedings upon an exe- 
cution, under which he has received the whole or any part of the 
money collectable thereon, and he fails or refuses on demand 
made by the person against whom the execution issued, his exec- 
utors, administrators, or attorney of record, the money so received, 
or such part thereof as may be enjoined, after retaining sufficient 
to pay the costs to be collected by the execution. In such a case, 
the court or judge may order the money, so made on execution, 
to be paid into court, or retained in the hands of the officer, until 
the injunction shall be dissolved or made perpetual. Such order 
must be obeyed by the officer, and obedience thereto will protect 
him from amercement.’ 

10. When he shall neglect or refuse to execute and return any 
subpeena or attachment, directed and delivered to him by any 
judicial or other officer, to enforce the attendance of a witness, 
whose deposition is required in any civil cause or matter, pending 
in any of the courts of the state.‘ 

11. When he shall fail to return any summons, capias ad respon- 
dendum, or other process, to him directed, at the time and place 
therein mentioned, unless he can make it appear to the satisfac- 
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tion of the court, that he was prevented by inevitable accident 
from so doing.’ 

Where a summons or capias ad respondendum issues from a court 
to a sheriff of another county, in which one or more of several 
joint, or joint and several, debtors reside, he is liable to amerce- 
ment in like manner asif it issued from the court of his own 
county.2. And when a judgment or decree is rendered in one 
county, and the defendant shall remove into, or be residing in, 
any other county, or shall have property in any other county, so 
that execution is issued thereon, directed to such other county, if 
the officer of such other county, to whom such execution is di- 
rected and delivered, shall neglect or refuse to execute and re- 
turn the same to the office from whence it issued, according to the 
command thereof, or to pay over any money made thereon, the 
court from which such process issued, may amerce him in the 
same manner as though he were an officer of their own proper 
county.’ If, however, the writ so issued to the sheriff of another 
county is a capias ad satisfaciendum, the officer of that county is 
not bound to execute and return it, unless the clerk of the court, 
issuing the same, has indorsed on the back of said writ these 
words, ‘funds are deposited to pay the sheriff on this writ.’’4 
There can be no amercement of a sheriff of another county, who 
neglects or refuses to act under a capias ad satisfaciendum not so 
indorsed, although an amount, more than sufficient to satisfy all 
fees that could accrue, has been deposited.’ In an action at 
common law for misfeasance in office, possibly the want of an 
indorsement would be no defense. ° 

No amercement is provided for oppressive acts of the sheriff, 
other than those enumerated, as for taxing and collecting too 
much costs of the defendant in execution. For all not enume- 
rated, the party is left to his remedy by action. The party may 
have the taxation of costs corrected by the court, from which the 
execution issued.’ 

Proof made by the sheriff or other officer of another county, 
that, after having discharged all the duties required of him by law, 
under an execution from a court out of his own county, he in- 
- closed such execution, by mail, to the clerk of the court who 
issued it, and that the same was mailed a sufficient or reasonable 
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time to have enabled it to reach the office where it was issued, 
within the time prescribed by law, will relieve such officer from 
any liability for amercement or penalty for any failure of the safe 
arrival of such execution.! 

In all cases, where a claim is made upon a sheriff for monies 
in his hands collected on execution, a demand must be made and 
proven, by the party entitled thereto, his executors, administrators, 
agent, or attorney of record, otherwise the court will not amerce 
the officer for nonpayment of the money. A demand, made be- 
fore the return of the writ, is insufficient.?,_ In other cases, the 
writ commands the officer to act, and the statute points out his 
mode of action; no demand to discharge these duties by the party 
interested, or any one for him, is necessary. 

The course of practice in a proceeding to amerce a sheriff or 
other officer, is by motion in open court, in the court to which the 
writ was returnable. Of this two days’ notice in writing must be 
given the officer, by the plaintiff or his attorney, if he is an offi- 
cer of the county, in which the proceeding is had. If he is an 
officer of any other county than that from which the execution 
issued, notice shall be given to such officer, leaving with such of- 
ficer, or at his office, a written copy of such notice at least fifteen 
days before the first day of the term at which such motion shall 
be made, or by inclosing or transmitting by mail a written copy 
of such notice, directed to such officer, at least sixty days previ- 
ous to the first day of the term at which such motion shall be 
made.’ 

An officer, who fails in duty in the tenth particular before 
stated, to wit, under a subpena or attachment to compel a wit- 
ness to attend and give his deposition, may be amerced in the 
court of common pleas of the county, where the neglect of duty 
occurs.* 

Pleadings are not necessary, on a motion to amerce.® 

The court, being satisfied of the failure on the part of the offi- 
cer to perform his duty in either of the respects before enumera- 
ted, will amerce him, to and for the use of the party injured, 
whether he be plaintiff or defendant in the suit, in which the fail- 
ure occurs. When the cause of amercement is for refusing to pay ° 
over money collected on execution, the sum, in which the officer is 
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amerced, is the amount of money withheld, with ten per centum 
thereon. This is the rule under the sixth, seventh, and ninth 
causes just assigned for amercement.! Under the first, second, 
third, fourth, and fifth causes, the officer is amerced in the amount 
of the debt due on the execution, damages, and costs, with ten 
per centum thereupon, that is, the amount of the judgment debt, 
the interest which has accrued thereon, costs, and ten per centum 
of the whole amount so made up.?__ Under the eighth, tenth, and 
eleventh causes, he may be arnerced, in any sum not exceeding 
the plaintiff’s debt or demand, with costs.’ 

All amercements are entered on the record of the court, and 
have the same force and effect as judgments. ‘ 

Each and every security of the sheriff or other officer may be 
made party thereto by sci. fa Upon the judgment being ren- 
dered on scire facias, execution, in the name, and for the use of 
the party, or his legal representative, may, on motion, be awarded 
against the body of the sheriff or other officer, and the goods and 
chattels, lands and tenements, of such sheriff or other officer, and 
any sureties, who may have been made party to any such judg- 
ment. But the goods and chattels, lands and tenements, of any 
such security, are not liable to be taken on any such execution, 
when sufficient goods and chattels, lands and tenements of the 
sheriff or other officer, against whom execution may be issued, 
can be found to satisfy the same.® 

In proceedings under the statute authorizing the amercement 
of an officer, great strictness is required, and he who would avail 
himself of the remedy therein provided, must bring himself both 
within the letter and the spirit of the law.’ If the return of the 
sheriff on an execution shows a due and faithful discharge of his 
official obligations, the plaintiff cannot go behind it on a motion 
to amerce, but is left to his remedy by action for a false return.’ 
The sheriff, on the other hand, cannot avail himself of objections 
to the process, not sufficient to make it void,? or to the original 
judgment," nor of his having delivered goods to the defendant, ta- 
ken a delivery bond, and the same goods not being re-deliv- 
ered." 

An officer is not liable to amercement for failing to advertise 
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property levied upon, if the printer’s fees have not been ad- 
vanced.! ' 

Where a sheriff, coroner, or other officer is amerced, and has 
not collected the amount of the original judgment from the judg- 
ment-debtor, he is permitted, by the statute of Ohio, to sue out an 
execution and collect the amount of said judgment, in the name 
of the original plaintiff, for the use of said sheriff, coroner, or 
other officer.?- It would seem, therefore, that if the plaintiff in the 
original judgment, has deceased, and his personal representative 
has not been made party thereto, the sheriff cannot be amerced, 
otherwise he would lose the benefit of the original judgment. 

In Indiana, a proceeding to amerce the sheriff is provided by 
law, where he neglects or refuses to levy upon or sell property 
under an execution, to return an execution, to pay money to the 
creditor, his agent or attorney, or the overplus to the debtor, his 
agent or attorney. Judgment is given in each case} upon motion, 
with a penalty of ten per cent, or the same may be recovered in 
an action on his bond.’ 

In Kentucky, a suit may be maintained on a sheriff’s bond for 
an injury produced by his official misconduct.4 Penalties 
are also provided in certain cases for official misconduct of 
a sheriff, and in others, a proceeding may be had by motion, which 
may sometimes be against both him and his sureties.* 

The sheriff may also, in some cases, obtain judgment in like 
manner, against the under sheriff and security, his or their exec- 
utors or administrators.°® 

Disease of body or mental derangement has been held a good 
excuse for not returning an execution on or before the return- 
day,’ as likewise any casualty, inadvertence, mistake or omission, 


(1) Swan’s Sts. 477, 212; 5 J.J. Marsh. 322 : 1 Litt. R, 49 ; 
(2) Ibid, 485. L Bibb, 2673°3 B. Monk 2997°% J. J. 
(3) See Rev. Sts. of Ia. 756-8; Philips v. Marsh. 275; 3 J. J. Marsh. 224 ; 4 ib. 

Vickers, 5 Blackf. 281. 100: 1 A. K. Marsh. 429, 441; 6 J. J. 


(A) 2 Moreh. and Brs. Dig. 1455-7; 2 Marsh. 27, 579, 600; 1 Litt. R.7: 3A. 
Bibb, 186, 375, 586; 3 Dana, 135,301; | K. Mar. 142: 1 Litt. 197: 4 Mon. 547; 
4 Litt. R. 335; 2 B. Mon. 459: 3 Bibb, 1 A. K. Mar. 567. 

A82. (6) 2 Moreh. and Brs. Dig. 1461, 1464: 1 

(5) See 1 Moreh. and Brs. Dig. 177-8, 503, Bibb, 262: 3 A. K. Marsh. 172: Hard. 
622, 624, 626, 640, 648, 699, 700, 350, 184: 4 Bibb, 294: 5 Litt. R. 105; 7 J. 
351, 354, 355, 389, 656; 2 ib. 1143, ‘J. Marsh. 623. 

1457, 1461, 1470, 1465; Lough. Dig. (7) Thompson v. Ross,1 J. J. Marsh. 600; 
129, 132, 432 ; 1 Mon. 147; 5 Mon. 81; Bruce v. Dyall, 5 Mon. 128; State v. 
7 Mon. 520; Hard. 50, 20, 28; 2 Litt. Guard, 6 Blackf. R. 519. 

R. 6; 4B. Mon. 363; 1 B. Mon. 19, 
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such as a man of ordinary prudence is subject to.!_ If made lia- 
ble for delinquency in regard to the execution, the sheriff is en- 
titled to the beneficial interest in the original judgment. 

In Kentucky, the sheriff is bound, by law, to collect fees and 
fee bills,’ the county levies, the taxes and public revenue,’ and 
militia fines.’ The provisions of the law upon the subject of 
these duties are numerous, but interesting only in Kentucky. 


CHAPTER II. 
LIABILITY OF AND FOR DEPUTIES. 
SECTION I. LIABILITY OF SHERIFF FOR DEPUTIES. 


Il, BOND OF DEPUTY TO SHERIFF. 
I. RELATION OF DEPUTJES TO SHERIFF AND EACH OTHER. 


I, LIABILITY OF SHERIFF FOR DEPUTIES. 


Tue sheriff is answerable civiliter for defaults of his deputies, 
by nonfeasance or malfeasance in the duties of their office enjoin- 


(1) Basset v. Bowmar, 3 B. Mon. 325 ; 1844, page 27, 78; of 1844-5, page 
Danforth v. Oglesby, cited ib. 328; Mc- 81; of 1845-6, page 17, 20, 30; of 1847> 
Leland vy. Hobbs, Hard. 2; Waring v. 1848, p.9; 4 Bibb, 253; 6 J. J. Marsh, 
Thomas, 1 Litt. R. 253. 635 ; 4 B. Mon. 97 ; 1 A. K. Mar. 569 ; 

(2) 5 Mon. 128 ; Harrison v. Harrison, 1 3 Bibb, 322; 7 J. J. Mar. 623, 208, 7; 4 
Litt. R. 137; Finn v. Stratton, 5 J. J. J. J. Mar. 248; 7B. Mon. 340; 5 B. 
Marsh. 366. Mon. 195, 3 B. Mon. 334; 5 Mon. 323; 

(3), 1 Moreh. and Brs. 289, 383, 698, 701, 6B. Mon. 594; 5 Mon. 158; 9 Dana, 
1466; 1 Dana R. 358; 5 Dana, 558; 2 182; 3 A. K. Mar. 465. 

Bibb, 220; 3 Mon. 391. (5) 2 Moreh. and Brs. Dig. 1178, 1181, 

(A) 2 Moreh. and Brs, Dig. 1461-4, 1088, 1199 ; Lough. Dig. 432; 5 Litt. R. 139: 
1115, 1117, 1118, 1362, 1389 ; 1 ib. 356; 7 Mon. 663: 1 Bibb, 256; 2 Bibb, 586 ; 
Lough. Dig, 513, 129, 398, 517, 546; 6J. J. Mar. 7, 601 ; 8 B. Mon. 155. 
Acts of 1842-3, p. 37, 62, 82; of 1843, 
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ed by law,! or for illegal acts done by the deputies under color of 
legal process.? Thus, he is liable for default of his deputy, in not 
paying over money collected on execution, even to the amount of 
a statutory penalty,’ or where the deputy has wrongfully taken 
money or fees by color of his office,* or where he has taken a 
note, or where the deputy has attached property not attach- 
able, or under a writ functus officio,, or under a writ not un- 
der seal, if the sheriff has sanctioned the transaction,’ or for 
money received under an execution directed to the sheriff of 
‘ another county,® or if, on a fi. fa. against A., the deputy takes 
the goods of B.,° or where, under a fi. fa. he makes an ar- 
rest,’° or for taking insufficient securities on a replevin-bond," or if 
he neglects to serve a writ,’ or arrests after the return-day of a 
writ," or sells without legal advertisement." He is liable for mo- 
ney received by the deputy on a private sale, made by consent of 
the creditor and debtor,'® and an agreement between creditors as 
to the distribution of the proceeds of a sale, does not relieve the 
sheriff,’® nor do directions by a plaintiff or his attorney, not com- 
plied with.” 

The sheriff can alone be sued, and not the deputy, for a default 
of the deputy in the performance of the duties enjoined upon him 
by law." 

In New York, the deputy has been made liable upon a special 
promise to pay money, which he has collected.’® In Kentucky, an 
action will not lie on a promise by a deputy to do that only which 
it is his official duty to do,” but money collected by him on a void 
process may be collected from him as a private individual.” For 


(1) Swan’s Sts. 285 ; Rev. Sts of Ia. 658; 
Clute v. Goodell, 2 McLean R. 193; 
Cowp. 403 ; 4 Mass. R. 60. 

(2) Commonwealth v. Stockton, 5 Mon. 192. 

(3) 7 Mass. R. 464 ; 12 Mass. R. 449. 

(4) 2 T. R. 148; 2 Esp. 507 ; 7 Johns. R. 
35; 5 Litt. 133; 6 Dana, 234. 

(5) 6 Cowen, 465. 

(6) Knowlton v. Bartlett, 1 Pick. 271; see 
Si@rdeP ols 

(7) Lawrence v. Sherman, 2 McLean R. 
488; see 1 Wend. 16. 

(8) Walker v. Davidson, 15 Wend. 575. 

(9) 2 W. Bl. 832; Doug. 40; Forsythe v. 
Ellis, 4 J, J. Marsh. 298; Com’th v. 
Stockton, 5 Mon. 192; Rawle 458; 1 
Binney, 240. 


(10) Smart v. Hutton, 8 Ad. and El. 568 n. 

(11) Murrell v. Smith, 3 Dana, 462; Ow- 
ens v. Gatewood, 4 Bibb, 494. 

(12) Green vy. Lovell, 3 Greenl. R. 373. 

(13) 2 Esp. R. 585. 

(14) Stevens v. Stevens, 4 Mon. 524. 

(15) 1 Mete. R. 34. 

(16) 6 Metc. R. 94; see 10 Mete. 244. 

(17) 3 Hill, R. 552. 

(18) Cameron v. Reynolds, Cowp. 403; Pad- 
dock v. Cameron, 8 Cow. 212; 4 Bibb, 
494; 3 Dana, 462; 14 Vt. R. 478; 1 
Aik. 258; Aliter in Massachusetts, 12 
Mass. R. 499 ; 1 Pick. 62. 

(19) Tuttle v. Love, 7 Johns. R. 470. 

(20) 4 Bibb, 494. 

(21) 1 Mon. 144. 
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personal torts, though committed by the deputy, while about the 
execution of his duties, the sheriff is not liable. 

A sheriff is not liable for his deputy’s failure to seize property 
or pay money under void process.? Where a plaintiff in an ex- 
ecution directs the deputy to manage it in a manner, different 
from the directions of the law, or gives the deputy a power over 
it, which the law does not confer, he thereby makes the deputy 
his private special agent and discharges the sheriff.’ 

The sheriff is not liable, where the deputy undertakes any bu- 
siness not resulting from the duties of his office,’ nor for defaults 
of the deputy after the expiration of the sheriff’s term of office,’ 
nor for money received by a deputy, who never had the execution 
in his hands,® or after the execution was returned.’ 

The principal sheriff, being a public officer, will be recognised 
as such without proof.® In asuit against him, it need only be 
shown that ne acted as such.° 

In an action against a sheriff for the act of his deputy, proof of 
the defaulter having been deputy must be given.'° A return of 
an execution or a receipt, by a person signing himselt deputy, is 
not sufficient evidence." But if it appear that he has acted gen- 
erally as deputy sheriff, with the sheriff’s knowledge and consent, 
the sheriff is liable for his official acts, even if he has given him 
no express authority.'? 

Where the deputy sheriff or any other person attempts to jus- 
tify his act by pleading that he was deputy sheriff, proof that he 
acted as such, is insufficient: it must be proved that he was de- 
puty sheriff.!’ 

A judgment against the deputy, and his imprisonment thereon, 
is no bar to an action against the sheriff for his default. Nor 
does it abate by the death of the deputy.’® 


(1) Murrell v. Doty, 3 Dana, 462; Chris- 
topher v. Covington, 2 B. Mon. 369; 1 
Chip. 62. ; 

(2) Hawkins v. Com’th, 1 Monr. 144. 

(3) Samuel v. Com’th, 6 Mour. 173; 
Shannon v. Clark, 3 Dana, 152; 6 Cow. 
A465 and note a; 7 Cow. 730; 1 Mete. 
36; 6 Metc. 112; 14 Vt. R. 55; 13 Vt. 9; 
12 Vt. 22, 452 ; 14 Vt. 378; 15 Vt. 414; 
8B & C. 598. 

(4) Bond v. Ward, 7 Mass. R. 123; see 
4 How. 8. C. R. 1. 

(5) Canterberry vy. Kouns, 3 Litt. R. 449; 

' 7 Mass. R. 505. 


(6) Turner v. Belew, 3 J. J, Marsh. 50; 
Craig v. Graves, 4 J. J. Marsh. 603. 

(7) Bagley v. Yates, 3 McLean R. 465. 

(8) 3 A. K. Marsh. 412. ; 

(9) Lawrence v. Sherman, 2 McLean R.488, 

(10) Slaughter v. Barnes, 3 A. K. Marsh. 
412. 

(11) Poague v. Culver, 5 Lit. R.132; 3 A. 
K. Marsh. 412: Flournoy v. Rubey, 1 J. 
J. Marsh. 560. 

(12) Bosley v. Farquar, 2 Blackf. R. 61. 

(13) Hughes v. James, 3 J. J. Marsh. 699. 

(14) Morgan v. Chester, 4 Conn. R. 387. 

(15) Rice v. Hosmer, 12 Mass. 127; Mellen 
v. Baldwin, 4 Mass. 480. 
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Il. BOND OF DEPUTY TO SHERIFF. 


A bond to a sheriff for his indemnity against any violation of 
duty by his deputy, is legal.’ A bond or other agreement for a 
gross sum of money, as a consideration for the sale or deputation 
of the office of sheriff, is void.? 

A bond, the consideration of which is the sale of the office of 
deputy sheriff, was held void, whether such consideration ap- 
peared upon the face of the bond, or was averred and proven.’ 
Such a sale is expressly prohibited by statute in Kentucky. A 
statute was passed in 1820, providing that “all bonds of indem- 
nity hereafter executed by any deputy sheriff to the principal of 
such deputy sheriff, shall be good and valid in law, and any law 
declaring void such contracts, is repealed.” Under this statute, 
the bond of a deputy sheriff to his principal, for the faithful per- 
formance of the duties of deputy, and to save harmless the prin- 
cipal, is binding, although the deputy has bought his office, and is, 
by contract, entitled to the profits of the office.‘ 

In New York, it has been held, that if a deputy receive certain 
fees by law, and agrees to give a proportion thereof to the sheriff, 
the agreement is void.» In Massachusetts no objection has been 
found to the sheriff receiving a part of the fees and emoluments 
of the jailer, if the parties so agree.© In Kentucky, if a sheriff 
agrees to allow his deputy a proportion of his fees, and takes a 
bond of indemnity, the bond is not unlawful.’ 

A bond of indemnity may cover losses for precedent, as well as 
subsequent acts of defalcation.’ A liability to suit on the part of 
the principal authorizes him to proceed thereon, and the recovery 
may be to the extent of the debt or duty.® Directions by a sheriff, 
unless they are so definite and specific, as to debar the deputy 
from the exercise of discretion in the matter, are no defense in an 
action on the bond.'* The bond extends, in Kentucky, to the non- 
payment of money collected under a county levy.’ A judgment 


(1) Cook v. Palmer, 6 B. & C. 742. (5) Becker v. Ten Eyck, 6 PaigeC.H R.68. 
(2) Lewis v. Knox, 2 Bibb, 453: Becker v. (6) Austin v. Moore, 7 Metc. 116. 
Ten Eyck, 6 Paige Ch. R. 68. (7) Combs v. Brashears,6J. J. Marsh. 632. 


(3) Love v. Buckner, 4 Bibb R.506: Davis (8) Bland vy. Sherill,4 B. Mon. 115. 
v. Hull, 1 Lit. 7; Outon vy. Rodes,3 A. (9) Lewis v. Crockei/, 3 Bibb R.196; Rob- 
K. Marsh. 432; Baldwin v. Bridges, 2 J. ertson v. Morgan, 3 B. Mon. 307. 
J. Marsh. 7. (10) Tuttle v. Cook, 15 Wend. 274. 

(A) Baldwin vy. Bridges, 2J.J. Marsh. 7; (11) Kouns y. Davis, 2B. Mon. 280. 
Combs v. Brashears, 6 ib. 633; Kouns v. 
Davis, 2 B. Mon, 278. 
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against the sheriff is only evidence of the fact that a judgment 
was rendered, not of the deputy’s default. 

A bond of indemnity to one, who had gone security for an offi- 
cer, is broken by a default, although no judgment has been ob- 
tained against the officer.” 


Iii, RELATION OF DEPUTIES TO SHERIFF AND EACH OTHER. 


All the deputies of a sheriff are considered as constituting but 
one officer. Disputes between themas to property seized should 
be adjusted by the sheriff, and not by action between the depu- 
ties.*, In Kentucky a deputy sheriff cannot execute process, 
either in favor of himself or his principal, but it must go to the 
coroner.’ In that state, an execution once begun by a deputy, 
may be carried on to completion, notwithstanding the death or 
resignation of his principal. But the court may, by vendi. exponas, 
command the acting sheriff to carry on the execution.® 

One deputy sheriff may covenant with another deputy of the 
same sheriff to perform a part of the official duties, which the 
latter has undertaken, and, on failure to do so, is liable on his 
covenant.’ 


OpligsoP ct BE. RaeDLls 
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By the statute of Ohio, a sheriff is allowed, for selling real es- 
tate under an order of court, when the same will not bear parti- 
tion, except in Hamilton county, one per centum, where the 
amount of the sale does not exceed two thousand dollars; where 
the same exceeds two thousand, one per centum on the first two 
thousand, and one-half per centum on the amount over and above 


(1) Lewis v. Knox, 2 Bibb, 453. (5) Chambers v. Thomas, 3 A. K. Marsh. 


(2) Kilborn v. Cooke, Wright R. 71. 536; 1 Lit. R. 268. 
(3) Watson v. Todd, 5 Mass. R. 271. (6) Neilson v. Churchill, 5 Dana, 337. 


(4) Perley v. Foster, 9 Mass. R. 112. (7) Dupuy v. Dickerson, Lit. S. C. 163. 
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that sum.' In Hamilton county, he receives three-fourths of one 
per cent., if the sale does not exceed three thousand dollars, and 
on all sums over three thousand dollars, one-half of one per 
cent. ? 

The statute also allows poundage on all money actually made 
and paid to the sheriff, on execution, decree, or sale of real estate 
(except on writs of partition for the sale of real estate ), two per 
centum on the first thousand dollars, and one per centum on all 
sums over one thousand dollars; provided, that where such real 
estate is bid off and purchased by the plaintiff in execution, or the 
complainant in chancery, the sheriff shall not be entitled to any 
poundage, except on the amount paid over and above the claim 
of the plaintiff or complainant. Poundage is here given only on 
money actually made on execution, decree, or sale. This relates 
to sums actually paid into the sheriff’s hands on the execution, 
etc. The money is not made by the sheriff, when paid directly 
by the debtor to the plaintiff, and the sheriff cannot, in such case, 
charge poundage.* 

The fees of the sheriff in different cases, are set forth at large 
in the statutebook; a detail of them will not here be attempted.* 

All costs collected may be paid to the parties entitled thereto, 
or if unclaimed, to the clerk of the court, from which the process 
issued .® 

Coroners, when performing the duties of sheriff, are allowed 
the same fees as sheriffs for similar duties.’ 

The retrenchment law of January 27, 1844,° has been repealed 
by act of February 7, 1848,° and except in Hamilton county, the 
sheriff is not a salaried officer. So much of the act of January 
27, 1844, as related to county officers, did not extend to the county 
of Hamilton. In Hamilton county, the sheriff receives a salary 
of thirty-two hundred dollars, to be paid out of fees collected by 
him, and in addition, the fees allowed for transporting criminals 
to the penitentiary. He is required to keep a book of accounts, 
and settle four times a year with the county commissioners; the 


(1) Swan’s Sts. 393. 728-9, 730; 857-8, 862; Vol. XLII, O. 
(2) Vol. XLI, Local Laws of Ohio, 151. IVA OUAG Ori bs eR eO.d hills Oy iby Si0e 
(3) Swan’s Sis. 392. for fees on an inquisition of lunacy, Ib. 
(4) Vance v. Bank of Columbus, 2 Ohio R. 568-9, 570; for expenses in keeping pris- 
Q14. oners of the United States ; Ib. 737. 


(5) For fees in regard to election of elec- (6) Swan’s Sts. 407. 
tors of President, see Swan’s Sts. 304-5, (7) Ibid, 398. 
state and congressional elections; ibid, (8) Vol. XLII, O. L. 21. 
316 ; for fees in civil and criminal cases, (9) Vol. XLVI, O. L. 36; see also Vol. 
ib. 391-2-3-4, 99 ; 401-2-3-4-7, 72 ; 721, XLITII, 123, XLV, 19. 
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excess collected by him over his salary goes into the county trea- 
sury, for county purposes. Indorsements of the costs are re- 
quired..to be made in that county, so as to show what belong to 
each officer.’ 

It has before been stated, that a table of fees must be set up in 
every sheriff’s office. 

Any person may refuse payment of fees to any officer, who will 
not make out a bill of particulars, signed by him, if required; and 
also a receipt, signed by him, for fees paid. And no sheriff or 
coroner is entitled to receive fees on mesne or final process, un- 
less he returns upon the process, upon which any charge shall be 
made, the particular items of such charge.? 

An officer cannot exact or receive any other fee, than that 
allowed by law. A promise to pay them such, is void, and the 
receipt an indictable offense. A reward offered for the appre- 
hension of a thief and money, cannot be recovered by an officer, if 
the arrest of the thief and seizure of the money, is made under 
process.° 

Power is given to the supreme court or court of common pleas, 
in Ohio, where a sheriff has levied an execution, but not made the 
money, before his term of office expired, to order poundage and 
fees taxed to be distributed between the sheriff and his successors, 
in such manner as they deem just and equitable.* Where the 
court of common pleas uses its discretion in such a case, a strong 
case of abuse must be presented, to induce the supreme court to 
interfere on certiorari. A voluntary settlement of fees between 
the old and the new sheriff, will not be disturbed.° 


(1) See Vol. XLI, Local Laws, 151; Vol. Rev. Sts. of Ia. 151, 238, 239, 270, 645, 


XLII, L. L. 243-5. 657, 1025; Acts of Ia. of 1845-6, 115; 2 
(2) Swan’s Sts. 403. For the law of Ken- Blackf. 355 ; 1 Blackf. 323; 1 McLean, 
tucky, as to fees, see 1 Moreh. and Brs. A448. 


Dig. 259, 316, 354, 367, 368, 370-1-2-3, (3) Gillmore v. Lewis, 12 Ohio R. 28i ; 
374-5, 386, 477, 530, 601, 690-1-2-8-9, Hatch v. Mann, 15 Wend. 44, overruling 
703-4, 732 ; 2 ib. 773, 1454, 1460, 1466, S. C. 9 ib. 262: 
1523 ; Loug. Dig. 26, 186, 249, 250, 356, (4) Swan’s Sts. 404. 

517, 543, 627; 4 J. J. Marsh. 575; 9 (5) Avery v. Ruffin, 4 Ohio R. 420. 

Dana, 128. For law of Indiana, see (6) Ruffin y. Avery, Wright R. 258. 
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CHAPTER IV. 


DELIVERY BY SHERIFF TO HIS SUCCESSOR. 


Bacu sheriff or coroner is entitled to a copy of the general 
Jaws of the State of Ohio, to be delivered to him, on demand, by 
the clerk of the court of common pleas, which he must deliver to 
his successor in office. If he refuses, on demand, to do so, he for- 
feits not less than five, nor more than fifteen dollars.’ 

It is required by statute, in Ohio, that forthwith, upon the re- 
ceipt of an execution, order, decree, or other process, issuing from 
any court of any county in this state, other than that in which 
any sheriff or coroner may reside, and to him directed, requiring 
a sale to be made of property in his county, such sheriff or coro- 
ner shall make an entry of the same in'a book. This book is to 
be kept in the sheriff’s office in the several counties of the state, 
and to be furnished at the cost of the proper county; it must not 
be removed from the sheriff’s office, but must be delivered over, 
without mutilation, as public property, to each succeeding sheriff, 
or, in case of vacancy, to the coroner. The entry is to be made 
in double form, giving the name of the plaintiff or plaintiffs, 
against the defendant or defendants, and of the defendant or de- 
fendants, at the suit of the plaintiff or plaintiffs,— the date of the 
execution, order, decree, or other process— when received by him, 
whether sheriff or coroner— from what court or county issued — 
the date and amount of the judgment, order, or decree — and, in 
case of a levy on real estate, the date of the levy, with a perti- 
nent description of the premises upon which levied. This entry, 
when so made by the sheriff or coroner, is to be taken and held 
to be notice to all subsequent purchasers and incumbrancers of the 
matter stated in such entry. 

For making the entry, the sheriff or coroner is entitled to re- 
ceive ten cents, in each case, to be taxed in the fee bill. Any one 
may search and inspect the same. For the search, the officer 


(1) Swan’s Sts. 549, 550—see Rev. Sts. of Ia. 172, 
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may charge twelve and a half cents, and must, if required, and, 
without further charge, furnish the person, making the search, a 
certified copy of the entry. For each additional certified copy, he 
may charge twelve and a half cents! 

The duty of a sheriff, in Ohio, to keep a jail register, and to de- 
liver it to his successor, has before been stated. Comment has 
also been made upon the statute, requiring a withdrawing sheriff 
to deliver to his successor all writs of execution and all other pro- 
cess, of whatever description, whether executed or not, together 
with all goods and chattels, which may have been by him taken 
in execution or attached, and which may remain in his hands, to- 
gether with all bonds, as also all prisoners in the county jail, or 
otherwise in his custody, together with all bailbonds by him taken 
and remaining in his possession.’ 


(1) Swan’s Sts. 862. (2) Ante, p. 414. bat 
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CHAPTER V. 


MISCELLANEOUS PROVISIONS. 


In Kentucky, an execution on a judgment in detinue may issue, 
commanding the sheriff to take into his possession the slave or 
thing recovered, or a fieri facias may issue thereon. When the 
former issues, the defendant cannot discharge himself by tender- 
ing the alternate value, unless the court so order.! 

In Ohio, actions real are no longer in use. The action of eject- 
ment has taken their place. In Kentucky, statutory provisions 
still exist, adopting, in some measure, the old English process in 
real actions.? In Indiana, a writ of entry upon disseizin may be 
brought in some cases, upon which a summons issues, which 
must be served and returned like similar process in other actions 
at law. 

In Kentucky, provision is made in certain cases for writs of ad 
quod damnum under which a jury is to be impanneled and charged 
by the sheriff, and other duties are to be performed by him, either 
in case of mills,‘ roads,’ salt and salt petre works,’ or private 
passways.’ 

In Indiana, a like writ of ad quod damnum may issue in case of 
mills.* 

Under the Ohio act, “regulating railroad companies,” passed 
February 11, 1848, and under the acts incorporating different rail- 
road companies, in that state, as also in other states, a special 
jury may be impanneled to appraise the benefit and injury which 


(1) 1 Moreh. and Brs. Dig. 631, 649: 5 J. Acts of 1845-6, 28; of 1846-7, p. 44, 52, 


J. Mar. 56. of 1847-8, p. 40. 
(2) See 1 Moreh. and Brs. Dig. 101-6. (6) 2 Moreh. and Brs. Dig. 1415. 
(3) Rev. Sts. of Ia. 792. (7) Thid, 1254. 


(4) 2 Moreh. and Brs. Dig. 1212, 1219: 1 (8) Rev. Sts. of Ia. 944-8; Acts of Ia. of 
A.K. Mar. 59 ; 2 Bibb, 3; 4J. J. Mar. 1844-5, p. 52; of 1846-7, p. 50; of 1847, 
41;3 A. K. Mar. 357; 4J. J. Mar. 41. 1848, p. 80; 4 Blackf. 159; 7 Blackf. R. 

(5) 2 Moreh. and Brs. Dig. 1394-5-6, 1402, 520. 

1406; Loughb. Dig. 22, 29, 563-4, 576; 
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will be sustained by an owner of real estate proposed to be ap- 
propriated for the purposes of a railroad.' 

In some cases, in Kentucky, the sheriff is compelled to act as 
administrator.? He acts under the orders of the county court, as 
an officer of the court, but may be sued in a court of chancery. 
His official bond covers his acts as administrator.’ 

In Kentucky, it is expressly provided by statute that it shall not 
be lawful for any sheriff or his deputy to take any obligation of 
or from any person or persons in his custody, for or concerning 
any matter relating to his office, otherwise payable than to him- 
self as sheriff, and dischargeable upon the prisoner’s appearance 
and rendering himself at the day and place required in the writ 
whereupon he was or shall be taken or arrested. And every | 
obligation by any sheriff taken in any other manner or form, by 
color of his office, is null and void, except where particularly and 
expressly directed by law. He can take no other fee than that 
allowed by law. Every contract made between him and any 
person in his custody, except such as the law prescribes, and ex- 
cept bonds for the payment of money or tobacco, actually ad- 
vanced by the former to discharge the other from imprisonment, 
is void.’ The first two paragraphs of this provision are copied 
from the English statute 23 Hen. 6, c. 9, which has not been 
enacted in either Ohio or Indiana. 

The space over which this work has been spread, has ¢om- 
pelled the omission of a particular statement of many of the 
statutory provisions of Indiana and Kentucky. It only permits 
a reference to the law of Indiana as to the sheriff’s duty in a 
contest of the election for member of the general assembly,* as 
to penalties for neglect in driving, etc., stage coaches,’ as to 
process, rules, etc., from the supreme court of Indiana,’ as to 
service of notices,’ as to warrant against occupants of lands 
mortgaged to commissioners of the sinking fund, etc.,? as to 
seizing and burning obscene books, plates, etc.,’° and as to ex- 
ecutions on surplus revenue bonds." 

A reference likewise can only be made to the sheriff’s duty in 


(1) See Vol. XLVI, O. L. 43-4-5 ; charter (5) Rev. Sts. of Ia. 143-4. 
of Little Miami and other railroadcom- (6) Ibid, 383. , 
panies; Harper v. Lex. and Ohio R.R. (7) Ibid, 537-9. 


Co., 2 Dana, 227. (8) Ibid, 761. 
(2) 1 Moreh. and Brs. Dig. 670. (9) Acts of Ia. of 1844-5, p. 21-2. 
(3) 6 Mon. 410; Litt. S. C. 214; 1 B. (10) Acts of 1846-7, p. 55. 
~ Mon. 58; 4 B. Mon. 406. (11) Acts of Ia. of 1842-3, p. 97. 


(4) 2 Moreh. and Brs. Dig. 1460. 
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Kentucky as to runaway slaves,' to the law of Kentucky as to 
the punishment for usurping offices,? as to a warrant against a 
free negro or mulatto,’ and as to summoning guards.‘ 

By act of January 23, 1843, every instrument of writing, exe- 
cuted in Kentucky without a seal or scroll, is as effectual and 
has the same dignity, as with one.° 

When a change of venue is obtained in Kentucky, in a criminal 
case, the sheriff of the county, where he is confined, must remove 
the prisoner, unless he is bailed to the county where the venue is 
taken, and deliver him to the jailer of that county, before the 
first day of the term at which the trial may take place.® In Ohio, 
a warrant issues from the court, under which the sheriff makes 


the removal.’ 


(1) 2 Moreh. and Brs. Dig. 1411, 1412; (4) Ibid, 1846-7, 29; 3 Moreh. and Brs. 
Loughb. Dig. 524 ; Acts of Ky., 1844-5, Dig. 772-3. 
p- 10. (5) Acts of 1842-3, p. 11. 

(2) Acts of Ky., 1845-6, p. 7. (6) Acts of Ky. of 1845-6, 25-6. 

(3) Ibid, 54, 59. (7) Swan’s Sts. 727. 
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for replevying goods levied upon, in Kentucky, 272, 273, 274, 275, 
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in Ohio, ; 286, 287, 288 
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of sentence of death, . : : 534, 535 
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exception in Kentucky to seizure of crops, ~ 221 
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emblements may be seized, 222 
money may be seized, . 222, 223, 224 
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goods subject to a lien, cannot be seized, , ; . 227 
how far goods bailed may be seized, ; 227, 228 
the right of a mortgagee may be seized, . 229 
or of a lienholder, : ; : 3 229 
a term of years may be seized, 3 : . 228, 229 
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or against several defendants, ~ 237 
one of several cotenants of a chattel, 237 


partner upon partnership Propenty, 237, 238, 239 


levy on shop of defendant, : . 239 
what are fixtures, . ; . : 243, 254 
levy on property of a corporation, : . 239 
when franchise may be seized, . ? : 239, 240 
sale in Ohio of right to take toll, . : s 2h, 24D 
proceeding i in Ohio “against a sea : : 240, 241 
sheriff’s duty to find goods, . : . 255, 258 
sheriff to levy on goods of defendant, ; : 258 
sheriff ’’s liability if he levies on another’s goods, . 259, 260 
conduct in case of doubt, 260, 261, 265, 267, 268 
trial of right of property, in Ohio, . . 262, 2638, 264 
in Indiana, ‘ 265, 266, 267 
in Kentucky, ; . 267, 268, 269 
sheriff cannot detain goods and pay the debt, . 270, 271 
nor deliver the goods to the plaintiff, . 271 
sheriff may leave them in defendant’s possession, or another’s, 
as his agent, . : : ~o 2212; 283, 299 
receipt of money by sheriff, : , i Ree 7G bey b 
levy under second, , 213 
replevy of judgment ( See Bond) ; delivery bond (See Bond). | 
sheriff's duty to pay rent, . 291, 292, 293 
appraisement of goods levied upon, in Indiana, 298, 904, 295 
right of defendant to designate goods to be levied upon, 295, 296 
to designate lands, ; ‘ . 296, 845, 860, 361 
preservation of live stock levied upon, ; POT Pe: 
title of sheriff to goods levied upon, . ‘ » 298, 299 
sheriff’s liability for goods levied upon, é 299 
advertisement of sale of goods, : . . 800 


INDEX. 


607 


FIERI FACIAS, continued, 
form of advertisement,” 
- conduct of sale of goods, 
when and where goods must be sold, 
goods must be present, 
sold separately, 


sale may be adjourned, at sheriffs discrection, 
sale must be only to amount of the execution, 


whether sheriff or other officer may bid, 
who may purchase, J 
sale under, is for ready money, « 

no warranty on sale, 

delivery of goods and chattels sold, 
levy on land; how made, 


Page. 


300, 301 
301-306 
ch c0L 
. 802 
. - 802 
802, 303 
aes 
308, 304 
308, 304 
305 

oF £805 
305, 306 
307 


what estate in land may be sold, (See Lanp); sale of land, 
(Sve Lanp). For proceedings under fi. fa., in regard to 
land, see APpRAISEMENT, ADVERTISEMENT, Bonp, Pour- 


CHASER, ACTION, ETC. * 
return to; form of, ; 
on surplus revenue bonds, in Tine 

FIXTURES, 
general doctrine as to, . , 
what articles are personalty, . , 
what are irremovable, : 
FRANCHISE, 
levy on, under ji. fa., 
sale of right to take toll, 
FRAUD, 
what are badges of, 
levy on goods obtained by, 
duty of sheriff to inquire into, 
levy on land conveyed fraudulently, 
FUGITIVE, 


from justice, 


GOODS AND CHATTELS, 


what can be levied on, 


GUARDS, 
when allowed, 
duty of sheriff to summon, in Kentucky, 


H. 


HABEAS CORPUS, 
Ad suljiciendum ; to whom issued, 


how served, 


before whom person named i in, is conveyed, 


return to, how made, 

what return to, must state, 
return to; forms of, 

action of judge under, 


465, 472 
: 593 


. 248 
244-250 
250-254 


239, 240 
244 


233 
232 
232 
: 313, 363, 342 


538 


220-240, 243-250 


532, 533 
594 


. 515 
515 

. O15 

, 516 
516, 517 
516, 517 
. O17 
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HABEAS CORPUS, continued, 
penalty for disobedience to, ; , 517, 518 
party set at large cannot be again imprisoned, . : . 518 
citizen of Ohio cannot be taken out of the state, . : 518 
fees on, how paid, . ; : ; ; . OLS 
ad testificandum, action under, ; P j 519, 409 
HABERE FACIAS POSSESSIONEM, 
when it issues, : ; . ; . 418 
who may be dispossessed under, ; , ; 173, 418 
of what land possession taken, . F : ‘ . 419 
how executed, : : i : 419, 420 
sheriff may break doors under, : : : : . 419 
take posse com., 5 : ; : 419 
collection of costs under, : . : : . 420 
alias, d ? P P : 420 
attachment against disturber, : : , - . 420 
return to, . : : : , P F ATL 
HOUSE, 
breaking doors of, ? ’ ‘ : 103-110, 419 
HUSBAND, 
to give bail for wife, : : 114 
when interest in wife’s property may be seized, 235, 236, 314, 315, 
344, 362, 363 
when liable for wife’s debt, in Kentucky, é :; . 236 
T. 
INDEMNIFYING, 
when bond may be required set fa, ; . 260, 262, 265 
bond for deputy sheriff, : . 686, 587 
form Of : F ‘ . 41 
INFANT, 
will not be discharged from ca. sa., : : : eg i 
cannot be deputy sheriff, : : : : 45 
bid of, need not be taken by sheriff, : : : . 304 
INJUNCTION, 
effect of allowance upon fi. fa, . 3 . 481, 482, 438 
payment of money upon, 5 : . . 486, 487 
INQUISITION, 
under fi. fa. levied on land, : : ; : 319 
of lunacy, é : : . 048 
INSANE, ee Tree: ) 
INSOLVENT DISCHARGE, 
how obtained, in Ohio, ; ‘ : 140, 141 
in Indiana, : , . 142, 143, 144, 153 
in Kentucky, 5 : 145, 146 
effect of certificate of, : . 141, 142 , 144, 145, 146, 546 


INSOLVENT’S ASSIGNEE, 
duty of sheriff as, in Kentucky, ‘ ; ‘ . 147 
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| J. Paaz, 
JAIL, 
whom kept by, . al Se ee 3 
by whom provided, : | : oe Be a 
who confined in, . SO ee : 537 538, 539 
how far it extends, ; , al eo be 
president judge to prescribe re for, , } ia 
register to be kept, . : © ti "540 i 
sheriff to visit,  . : ; sy ; 540 
provide fuel, ete., for, | ; J “539 540 
counsel to be admitted into, we e ; ” 549 
what excuses escape from, 4 , 549 
liberties; ( See Prison Bounns. \J. yoo ) ; ’ 
discharge from; how obtained | 5 ; : 542-544 
JAILER, 
appointment Nee in Ohio, 4 E ; ; 
Tndiana, i ; , ; ve 
Kentucky, } we ‘ Wie AT 
who acts, when sheriff is arreste¢ ; ' y 46 
who responsible for, . . : : : “4B, 46, 49 
duties of, in Kentucky, . : . AT, 48, 49, 155 
bond of, suit on in Kentucky, ; : 48 49 
not to lodge debtors and criminal sether, ; ) ; 5 41 
conduct of, toward prisoners, ; d eae) 542 
JUDGMENT, 
lien of, in Ohio, «=. a os ; ‘ 384-393 
Indiana, : | : ; 
effect of reversal of, ra . aren ae 
satisfaction of, by levy, . \ ; : 438 439 
arrest, . 439° 440 
JUDICIAL OFFICERS, 
who privileged from arrest, eA ie 4 . 112, 113 
JURY, | 
"When called to try property, , 262-266, 267 
for occupying claimant, | , : 420-423 
summoning of, on inquest of lunacy, | Z 548 
drawing of petit and grand, vidteel : BBB, 556, 557 
service of venire facias, : | b ; 557, ” 558 
return to venire facias, oe oi . ‘ 558 
completing, ; ae : 5 | 
duty of sheriff having charge of, | : ‘ on ae 
JURISDICTION, \ 
within what, sheriff to act, ; \ : 59, 60, 95 
JUSTIFICATION, 
how far process is, - |. 525, 574, 575, 576 
: \ 
L. \ 
LAND, \ 
what are fixtures, passing with, . \ 250, 254 
mode of levying on, . > 307, 308, 309, 310 


E 
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LAND, continued, 
‘what may be levied on, in Oho, 
Indana, 


Katucky, 
what is exempt, in Ohio, 
when rents and profits mus be sold, 
to be sold where no goods ze found, 
designation of, by defendant 


appraisement of, on execubn, in Ohio, 


310, 


342, 


Pace. 


311, 312, 313 
343, 344, 345 
361, 362-366 


. 313, 314, 315 


. 845, 


In diana, 
Kentucky, 


advertisement of, for sale i Oio, 
In liena, 
Keutucky, 
conduct of sale, in Ohio, : 
Indian 
Kentizy, 
return of sale, in Ohio, 

Indiana 
confirmation of sale, in Co, 
execution of deed, in Ol, 

Trana, 

Kitucky, . 
form of deed, 
title of purchaser. 
liability for failure of t to, 
delivery of possession, 

LANDLORD, 

payment of rent to, Jsheriff, , 
liability of sheriff to, 


LANG UIDUS, 
return of, 
form of return of 


LEVY, 
order of, 
on goods, how ma: 
on land, how mad : 
must pertain, ‘ 
liability of sheriPT failure to, 
for, if ofong goods, 


( § Purcuaszr. 


301- 


315, 316, 317 
307, 345, 360 
360, 361, 296 
, 318-324 
293-295 

. 874, 375 
324-326 

; 346 
366, 367 
306, 326, 327 
347, 348, 349 
. 867-371 
327, 328 

. 349, 350 
328, 329 
329, 330-332 
350, 351 

. 375-377 
332-336 


See aie REDEMPTION. 


340, 
o4l, 


255-258, 260-262, 265, 


1e Pee Factas. Nea 


LIEN, 
of execution ods, 
when postpone goods, : 
on lands—cor¢ement of, in Ohio, 
den of, in Ohio, 
jyliana, 
pntucky, .- ; 
lease under *hanies, in Ohio, 


levy on go Subject to, 


357, 382 383 
3877, 878, 353 


291, 292, 293 
291, 292° 293 


. 459, 460 
463 


205, 206 
210-213 
307, 308, 309 
308, 309 
267, 268 
258-260 


. 206-210, 294 


212 


. 884-388 176 


397, 


388-393 
393-397 

398, 208-210 
484 

227 
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Pace. 
LIMITATIONS, 
statute of, when pleadable by sheriff, ; : 571 
LUNATIC, 
summoning jury on inquest, * . . 548 
execution of warrant of commitment of, : 548, 549, 550, 551 
discharge of, from asylum, alt 501, 552 
commitment of, when acquitted of murder or manslaughter, . 502 
M. 
MARINES, 
privileged from arrest, : oe: ney : 1li 
MESNE PROCESS, 
what is, . : : ; > 61 
rescue, good return to, ; : : 99 
MEMBERS, 
of congress, privilege from arrest, . : ‘ 112 
of state legislature, privilege from arrest, 5 112 
MILITIA, 
privileged from arrest, : : ' . 118, 116, 117 
MILITARY, 

. when called to-aid sheriff, : : . 529, 530, 531, 5385 
MISCELLANEOUS PROVISIONS, , ; , ,092-594 
MONEY 

made return e : : é 465, 467 
receipt of by sheriff, : , , , 271, 272 
when received by sheriff, ; : ? 478 
action for, against sheriff, . / ‘ , 479, 480 
payment of, to or for plaintiff, : > 480-484 
overplus to debtor, : : 4 484 

to debtor, in case of injunction, . 486, 487 

on execution from another county, ‘ 485, 486 

failure to pay for property sold, . ; , 305, 355, 356 


(See ArracHMENT, AMERCEMENT.) 


MORTGAGED PROPERTY, 
levy on goods, i 225-227 280) 234 
land, . . 311, 312, 342, 348, 344, 364, 365, 387, 388 


MURDER, 

in resisting officer, . ; , : : 109 

by sheriff’s posse, 531 

(See Execution IN Cammnat Cases.) 
Ne 

NE EXEAT, 

issue and service of, . f ; } : 490-492 
NOTICKH, 


to sheriff, does not vary rights of parties, ; 260 
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Pace. 
NOTICE, continued. 
to try right of property, : ; . 262, 263, 266, 267 
on writ of certiorari, : F 511 
to proprietors of lands, for making a "sewer, ; ; 511 
NEW SHERIFF, 
what to be delivered to, 4 : : . 590, 591, 414 
how far liable for escape, ; : : 413-416 
return by, . : ‘ : ; ; 451 
NO GOODS OR LANDS, 
return of, ; ; : Sek: 466 
when return may be made, , < 438 
liability of sheriff for return of, } pats 239, 477 
NOT FOUND, 
return of, p : 7 . 409, 455, 79-85, 465 
0. 
OATH, 
of sheriff or coroner, ; : : : 9, 10 
of deputy sheriff, i : ‘ ; 40 
OBSCENE BOOKS, 
seizure of, in Indiana, : : ; : 593 
P. 
PARDON, 
by whom granted, . 4 ‘ ; é 535 
PARTITION, 
issue of writ of, é : bit 503 
duty of sheriff, under writ of, : : 504-507 
commissioners, . : 3 Ae 504-506 
sale under, . ‘ ‘ : d 506, 507 
return in, : F : 505, 506, 508, 509 
deed of sheriff, ‘ : ; E : 508, 509 
PARTNERSHIP, 
levy upon property of, . pie fs 236, 238 
of, under + judgment ae one 
or more partners, . : 237, 238 
PAYMENT, 
(See Monsy.) 
PLAINTIFF, 
when liable for levy or arrest, : . : 260, 575 
PLEDGE, 
levy on goods pledged, . : : so ike 225 
PLEA, 
by sheriff in justification, . : : 574, 575 
(See Acrioy.) 
PLEADING, 


sheriff’s return cannot be traversed in, . eke 473, 474 
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POSSE COMMITATUS, 
when sheriff may summon, . 99, 401, 57, 58, 59, 529; 530, 531 
POLLBOOKS, 
where returned and opened, 4, 564 
POUNDAGEH, 
amount of and when chargeable, 588 
PRISON, 
(See Jatt.) 
bounds, in Ohio, : . 148, 149 
in Indiana, 151 
in Kentucky, : 154 
form of bond for, : 3 150, 151, 154, 155 
defense to bond for, : ; 149, 150, 152, 153, 155, 156 
iability of sheriff for person on limits, . ‘ 150 
jailer in Kentucky, 155, 156, 48 
sheriff for bond, 151 
PRISONERS, 
of whom they may consist, 5387, 538 
conduct of sheriff or jailer toward, 539-542 
discharge of, ; 542-544 
PRIVILEGE, 
persons entitled to from arrest, . 110-117, 141-145 
places entitled to, 95 
how far sheriff is bound to take neues of, 110, 111, 401 
return of, 464 
PROCESS, 
nature of, 61 
style of, 61, 62 
form of, 62, 68, 201-203 
indorsement on . : 63, 64, 205 
to whom directed, 64, 65, 203, 204. 
mesne from one county to another, 65- 70 
final — from one county to another, 442, 443 
alias and pluries, : ; (Uw ils: 438, 439 
from supreme court in Indiana, 593, 51, 52 


(See Arracument, Frurt Factas, Summons, Capras, AND OTHER WRITS.) 


PROCLAMATION, 
to defendant, 80, 83 
of election —form of, 563 
PURCHASER, 
who may be at sale on fi. fa., . 308-305, 327, 349, 370, 371 
not paying, no sale, : 305, 349 


liable, : 805, 355, 356, 357, 371 
equity of, to have land of debtor first sold, 327 
may buy land, subject to judgment lien, ; 386, 366 
has a right superior to dormant judgment, i in Ohio, 388 
what is essential to title of, in Ohio, ‘ 336-339 
title of — how far affected by irregularities, in Ohio, . 337-339 


Indiana, 353, 854 
Kentucky, 880-382 
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PURCHASER, continued. 
estate acquired by, at sale on fi. fa., in Ohio, 339-341 
Indiana. : 301-353 
Kentucky, 378, 379 
how possession acquired by, : ; 341, 353;-377, 378 
(See Fieri Factas.) 
protected, though judgment is satisfied, 440 
may assign his bid, é 329, 376 
deed to heirs of, 329, 350 
Q. 
QUO WARRANTO, 
summons on, 511, 512 
R. 
RAILROAD, 
appraisal of damages upon, 592, 593 
seizure of franchise in, 239, 240 
RECAPTION, 
of prisoner after an escape, 410, 411 
RECEIPTOR, 
of goods levied upon, 212 
RECOGNIZANCH, 
when and where taken, B25, 026 
return of, 526, 527 
power to take, 527 
when valid, 527, 528 
form of, 527 
defense to, 528 
surrender by bail upon, 528 
REDEMPTION, 
right of, in lands sold in Kentucky, S11, 372 
(See Equity.) 
RELIGIOUS MEETING, 
seizure of booth, etc., near, 523 
REMOVAL OF SHERIFF, 
creates a vacancy, 25, 27, 32 
by vote, in Kentucky, 30 
REPRIEVE. 
by whom granted, 535 
RENT, 
when to be paid, where goods are seized 291-293 
REPLEVIN, 
when writ of, issues, in Ohio, 157, 161, 162 
Indiana, 162-165 
166-168 


Kentucky. 
how writ of, served, tones 


157, 158, 162, 166 
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REPLEVIN, continued. 


form of writ of, 


~ bond ou writ of, how taken, . . 158, 159, 162, 168, 164, 166 


form of bond, 


RESALE, 


RESCUE, 


RESISTANCE, 


RETURN, 
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Pace, 
\ 


158, 164 
160 


to whom writ directed, : 158, 161 
appraisement in Ohio, ; 159, 160, 161 
Kentucky, 166 

sheriff must surrender goods replevied, 161, 166 
plea to, ; - : : 161, 165 
judgment in, for a return, 168, 169 
damages, : 168, 568 

does not release goods from levy, in Kentucky, : 168 
return to writ of, : é : . 161, 168, 470 
delivery of goods under, . 159, 162, 163, 166 
when purchase money is not paid, 305, 371 
when good return, 99, 401, 409 
return of, 461 
when good return, 99 
punishment of, 568 
killing of persons offering, 530, 531 
of mesne process, when to be made, . : 63 
of writ of replevin in Ohio, when to be made, 158 
of fi. fa., when to be made, 208, 448, 449 
of writ from another county, how made. 447, 448 
by whom made, j . 450, 451, 452 
general rules as to, : 452, 4538, 454 
to writ of attachment, : a Lp(a, 187, 176, 470 
to warrant against watercraft, 195 
to subpoena in chancery, 489 

to summons — forms of, 454-459 
to capias ad respondendum—forms of, 459-465 
to fiert facias —forms of, 465-469 
to writ of replevin — forms of, 161, 470 
to hab. fac. pos. — forms of, 471 
to writ of dower —forms of, . 501, 502 
for partition, —form of, 508, 509 

to venire facras— forms of, . 558 
to habeas corpus — forms of, 516, 517 
amendment of, ; A714 473 
conclusiveness of, on parties ahd privies, ; 473, 474, 475, 476, 477 
upon sheriff, 475, 476 

how far evidence for sheriff, ; 476, 477 
action against sheriff for false, ATT, 569, 570, 573, 238 
levy made before or on return-day, - 424 
sale after return day, . 424, 425, 349 
sale not void by failure, to, 381, 354 
amercement for failure to, 577 
action for failure to, 569, 570, 573 
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REVERSAL OF JUDGMENT, 
effect of, upon execution, 
REVIEW, 
effect of bill of, 
RIOT, 
what it is, 
duty of sheriff in suppressing, 
RULE, 
to bring in body, 


S. 
SALE, 


(See Fieri Factas. Lanp. 


SATISFACTION, 
levy — how far, 
arrest — how far, 
sale after, 


PURCHASER.) 


discharge from prison- ~bounds — how far, 


SCIRE FACIAS, 

service of, 
SEAL, 

to bonds, 

to writs, 
SECURITY, 

( See Bonn.) 

when void, : ; 
SURETY, 

execution against, 
SEARCH WARRANT, 

officer’s duty under, 

how far justification, 


SERGEANT, 


of court of appeals and general court, in Kentucky, 


SERVICE, 


( See the Dirverzent Waits.) 


SEQUESTRATION, 


service of writ of, 


STAYING PROCEEDINGS, 

on bailbond, 

on execution, : ; 
SHERIFF, ° 

etymology of name, 

antiquity of, 

appointment of, in England, 

election of, in Onib: 

in Indiana, 


| Pace. 
433, 434 
434, 435 


529, 530 
530, 531 


126 


438, 439 
439, 440 
440 
150 


_ 612, 518, 514 


_ 160, 594 
62, 202, 203 


. 120, 593 
443-445 


. 524, 525 
. 525 


53-55 


. 495, 496 
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SHERIFF, continued. 
certificate of election of, in Ohio and Indiana, 5 ‘ 4,5 
contest of election of, in Ohio, 3 5 
in Indiana, é : 5 3 6 
appointment of, in Kentucky, . : , 6,7, 8 
form of recommendation of, in Kentucky, ‘ ; Gie 
commission of, , ; 8, 9 
oath of, in Indiana, : : : ; : 9 
in Ohio, ‘ : : : : 9, 10 
in Kentucky, P : f ; é 10 
oath not a condition precedent, . ; ‘ : 10 
bond of, in Ohio, : : : A Belg 1 Cy 2, 
form of bond of, ; : : : ; 12 
bond of, when valid, : : é ‘ Ap LPTs 
in Indiana, : ; : ‘ 13, 14, 15, 16 
form of bond of, in Indiana, : ; ’ ; 14 
how far liability on bond extends, : 2 : 15, 16 
bonds of, in Kentucky, . » AGMA 


when and how additional bond may be required, in Ohio, Lys 
in Indiana, 18,19,20 
in Kentucky, 20 


validity of acts of, as officer de facto, : : 5 DAO 
term of service of, . . , : ; 22, 23 
power of legislature over, : : 23, 30, 31 
what causes vacancy in office of, in . Ohio, : ; wiHi28 
in Indigaas ; , 25 

in Kentucky, : 26, 27 

how vacancy filled, in Ohio, ; : : . 28,24 
in Indiana, : ‘ ; 5 WS 

in Kentucky, . : : pies ae 

when coroner performs duties of, , : : 27-29 
who acts in place of, where coroner cannot act, . . 29, 30 
acts as coroner, in Kentucky, . : , F : 330 
residence of, : A : : ; : 32 
office of, where kept, . é i eae. 
what offices cannot be held by, i in Ohio, 4 i . 983, 84 
in Indiana, ; : . 84 

in Kentucky, re, oOo 

who ineligible to office of, : ; ; 5 eh BI ae 
deputy of, (See Deputy.) ; : . 388-44 
who acts as jailer, (See J. ATLER.) : i ‘ 45, 46 
arrest and confinement of, . : : ; 4 46 
of the supreme court of Indiana, : ‘ 50, 51 


of counties, deputies of sheriff of supreme court of Indiana, 51, 52 
(See SurGEAnrt.) 


general powers and duties of, : : : . 58-60 
to what officer writs are directed, : ; 64, 65 
when obliged to execute process from another county, 9 9270 


(See Summons, Carias ap Resp., Capras ap SATISFACIENDUM, 
Arrest, Batt, PRISONBOUNDS, Reetevin, HJEctMEn, Ac- 
TION, AMERCEMENT, ATTACHMENT, AND OTHER PARTS, OF 
THis INDEX.) 
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SHERIFF, continued, 
when to return “not found,” . 3 ; . 80, 81-85 
serve capias, : ; : 87, 88, 89, 91-94 
detain on a second writ, ‘ : ; 101-103 
break doors, ; . 103-110, 158 


how far to notice privilege from arrest, 111-117, 141, 142, 148, 146 
what books to keep and deliver to successor, 590, 591, 414, 540 


SLAVES IN KENTUCKY, 


when may be levied oe , 5 . 201, 206, 259, 360 
lien on, . : F : : 208 
mode of levying on, . , : i . 210-212 
what interest in, may be sold, ; ‘ . 862, 363, 364 
advertisement of, on execution, : ; . 366 
when and where to be sold, ; a5 : : 367 
conduct of sale of, ; : : Z 368 
sale bond on sale of, ; 2 : 5 372, 373, 374 
runaway, law as to, . 3 z é . 594 


SPECIAL DEPUTY, (See Die} 
SPECIAL BAIL, (See Bat.) 


STAGECOACH, 
may he seized, $ . 232 
duty of sheriff under law of Indiana concerning, . : 593 
STOCKS, 
cannot be levied upon, : ; 4 : Reid 225 
may be sold in Indiana, : ; 5 5 . 240 
SUBPCNA, 
in chancery, service of, : : : . 488-490 
for witnesses, ‘ é ; : 520, 521 
to whom issued, . : aa 5 BVA), BAL 
fees under, . : : Z 520, 621 
on petition of administrator, . : : : 510 
SUMMONS, (See Procuss.) 
form of, in Ohio, 5 ; ; : SP othe 
service of, in Ohio, ; : ; E " 73- 76, 510 
in Indiana, . F : : ; 73, 76 
returns to, . : 5 : : - 454-459 
on writ of quo warranto, : , ‘ suyew ll. 542 
on petition against Shaker, x : ; : 510 
in forcible entry and detainer, . ; ‘ d . 553 
SUNDAY, 
when process may issue on, ‘ ‘ ; BF 94 
when attachment may issue on, : : 179, 180 
execution of process returnable to, : , : . 449 
when arrest may be made on, ‘ ; ‘ . 98, 94 
recaption on, . : 3 ‘ . : . 94 
SUPERSEDEAS, 


when writ of error operates as, . . 428, 429, 430, 431 
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AM 
TALES, (See Jury.) 
TARDE, 
when good return, : ; ‘ ; . 479 
TERM OF YEARS, 
may be seized on fi. fa : ‘ ; , 228, 229 
assignment of, : : : . 2380, 336 


TITLE, (See Purcwaser.) 


TRUST PROPERTY, 
levy on, ; : 226, 310, 312, 342, 343, 361, 362, 363 


TRESPASS, (See Acrion.) 
TROVER, (See Acrion.) 


UW. 
UNDER SHERIFF, 
in England, . : : : ; . 88, 39, 41 
USURPATION, 
of . office, : : : : ; . 576, 594 
V. 
VENDITIONI EXPONAS, 
issue of, . : ‘ : ‘ ' 440 
bommmand Of, ‘ . ; 440, 449 
when levy may be made under, : : ‘ ; 444 
to whom directed, . é : : ‘ . 441 
proceedings under, , ; s ‘ . 441, 442 
VENIRE FACIAS, 
service of, . f ‘ : F : 557, 558 
_ return to, : : : : . : 58 
(See Jury.) 
VENUE, 
change of, sheriff’s duty in case of, é ; : 594 
We 
WARRANT, 
when sheriff may arrest without, : ; 522, 523 
execution of, : , : 524 
to seize gambling table, how served, : : ‘ 524 
salt, not inspected, how served, . 4 : 524 
search, how executed, : ; F : 524, 525 
when it justifies, . . . , i t 525 
in bastardy proceedings, : i 4 . 845 
execution of, for commitment of lunatic, F : 548-551, 552 
for free negro, , : : : ; . 594 


for occupants, ete., ; ; , : ; 593 
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WATERCRAFT, | 
service of warrant against, in Ohio, : : ’ 192 
form of warrant against, in Ohio, . ; ; LOS 
return to warrant against, in Ohio, : . ; 195 
bond for, in Ohio, . . , : 1931952196 
_lien upon, : : ’ : ; 194, 197, 199 
sale of, : ' ‘ . 193, 197 
attachment against, i in Indiana, ; 4 . 196, 197 


in Kentucky, 5 , ; 197, 198 
WEARING APPAREL, 
what exempt from levy, 3 : . 213, 216,217, 218 


WRITS, (See Process, Summons, Frerr Factas, AND oTHER WRITS.) 
concurrent, : ‘ : ; ‘ . 487 


PE BEICAT One 


TC in Cae Bee 


GIN CIININAGET.. (©: 


JULY, 1882. 


_LAW TREATISES AND REPORTS. 


Apxtxson (F.) Township and Town Officer’s 
Guide for the State of Indiana, 12mo, 
Net. Cloth, $2 00; Sheep, Net. 2 50 


Barron (C.) History of a Suit in Equity. 
Revised and enlarged.  8vo. 2 50 


Bates (C.) ‘Ohio Pleadings, Parties, and 
Forms under the Code. 2 vols. 
Net. 12 00 


BIBLE IN tHE Pustic Scuoots. Arguments 
in favor and against, with Decision of 
the Cincinnati Superior Court.  8vo. 
Cloth. 2 00 


The arguments in favor of, and 
against. Separate. Paper. Each, 50 
Bickxnett (G. A.) Indiana Civil Practice. 
Second edition, revised and enlarged. 
8vo. Net. 3 50 


Bicxnetyi (G. A.) Indiana Criminal Prac- 


tice. Second edition, revised and en- 
larged. 8vo. Net. 3 50 
The above, two volumes in gone. 
Net. 6 00 


Broom (S. 8.) Popular Edition of the 
Laws of Ohio, in Force June, 1882. Net. 
Cloth, $3.00; Sheep, 4 00 


Bonp (L. H.) Reports of Cases Decided in 
the Circuit and District Courts of the 
United States for the Southern District 
of Ohio. 2 vols. 8vo. 14 00 


Cincinnati Superior Courr Revorts. Em- 
bracing: 


Handy’s Reports of Select Cases. Second 


edition. 2vols.inl. 8yo. Net. 5 00 

_” Disney's Reports of Select Cases. 2 vols. 
8vo. Net. 10 00 
Cincinnati Superior Court Reporter. 2 
vols. 8vo. Net. 10 00 


Corer (M. H.) Digest of Kentucky Re 
ports, from 14 B. Monroe to 2 Duvall. 
: 8vo. 6 50 
ConsTITUTION OF THE Unirep Srates, with 
the Fifteen Amendments, Declaration of 
Independence, etc. 8vo. Paper. ~~ 25+ 


8vo. }Cox (R.) American Trade Mark Cases. A 


Compilation of all reported Trade Mark 
cases decided in the United States Courts 
prior to 1871. 8vo. 8 00 


Curwen (M. E.) Manual of Abstracts of 
Title to Real Property. 12mo. Cloth, 
$l 50; Sheep, 1b Ys) 


Davis (E. A.) New Digest of the Decisions 
of the Supreme Court of Indiana, to 
1875. 2vols. 8vo. Net. .12 00 


Dicust or Law Pusrications. A Classified 
Catalogue of American and British Law 


Books. 12mo. Paper. 25 
Disney's Reports. Cincinnati Superior 
Court. 2vols. 8vo. Net. 10 00 


Fisoer (S. 8.) Reports of Patent Cases 
decided in the Circuit Courts of the 
United States, 1843-1873. 6 vols. 8va 
Vols. 2 to 6, each. Net. 25 00 


Fisoer (W. H.) Reports of Patent Cases 
decided in the Courts of the United 
States, 1827-1851. 10 00 


Fisuer (R. A.) Digest of English Patent, 
Trade Mark, and Copyright Cases. Ed- 
ited by Henry Hooper. 8vo. 4 00 


Forrescun (Sir John) De Laudibus Legum 


Anglie. <A Treatise in Commendation 
of the Laws of England. 8vo. Cloth. 
3 00 


Graveur (F.) United States Election Laws. 
$vo. Paper, 75c, Cloth, 1 00 


1) 


2 


Gravave (F.) Ohio Election Laws. 8vo. 
Cloth. 1 50 
Giauque (F.) Manual for Road Supervisors 
in Ohio. I6mo. Boards. 25 
Giauqur (F.) Manual for Assignees and 
Insolvent Debtors in Ohio. Net. Cloth, 
$2.00; Sheep, 2 50 
Giaveue (I.) Manual for Guardians in 


Ohio. Net. Cloth, $2 00; Sheep, 2 50 
Hanpy’s Reporrs. Cincinnati Superior 
Court. 2vols.in 1. 8vo. Net. 5 00 


Hayover (M. D.) <A Practical Treatise on 
the Law relating to Horses. Second edi- 
tion. 8yvo. 4 00 


Harris (8S. F.) Principles of the Criminal 
Law. Edited by Hon. M. F. Force. 
8vo. Net. 4 00 


Kentucky Rerorrs. Reports of cases de- 
cided in the Court of Appeals of Ken- 
tucky. 1785-1878. 76 vols. in 61. 

Kaye (J.) A Commentary on the Law and 
True Construction of the Federal Consti- 
tution. 8vo. 2 50 

McDownatp (D.) Treatiseon the Law relating 
to the Powers and Duties of Justices and 

Hdited by L. O. 

In press. 


Constables in Indiana. 
Schroeder. 8vo. 


Marruews (Stanley) A Summary of the 
Law of Partnership. -For use of Busi- 
ness Men. 12mo. Cloth, $1 25; Sheep, 

1 50 


McLean (J.) Reports of Cases decided in 
the Circuit Court of the United States 
for the Seventh District. 1829-1855. 6 
vols. 8vo. Vols. 2, 4°5,6. Each, 6 50 


Monvesquiseu (Baron De) The Spirit of 


Laws. Translated from the French by 
Thomas Nugent. New edition, with 
Memoir. 2 vols. 8vo. Cloth. 6 00 


Morcan (J. A.) An English Version of 
Legal Maxims, with the Original Forms. 
Alphabetically arranged, and an Index 


of Subjects. Second edition. 12mo. 
Cloth. Net. 2 00 
Nasu (S.) Pleading and Practice under 


the Codes of Ohio, New York, Kansas, 
and Nebraska. Fourth edition. 2 vols. 
8vo. Net. 10 00 


Oxto anp Outro Srate Reporrs. Reports of 
Cases decided in the Supreme Court of 
Ohio. 1821-1880. 55 vols. Net. 137 50 


Onto Sratures. . Embracing: 


Curwen’s Statutes at Large, 1833-1860. 4 
vols. 8vo, Net. 20 00| 
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Swan & Critchfield’s Revised Statutes, 


1860. 2vols. 8vo. Net. 5 00 
Sayler’s Statutes at Large, 1860-1875. 4 
vols. 8vo, 20 00 


Peck (H. D.) The Law of Municipal Cor- 
porations in the State of Ohio.  8vo. 
Cloth, $3 50; Sheep, 4 00 


Peck (II. D.) The Township-Officer’s Guide 
of Ohio. Second edition. Cloth, net, 
$2 00; Sheep, 2 50 


Pottock (F.) Principles of Contract at 
Law and in Equity. Edited by G. H. 


Wald. 8vo. Net. 6 00 
Rarr (G. W.) Guide to Executors and 
Administrators in the State of Ohio. 


Sixth edition. Edited and enlarged by 
F. Giauque. 12mo. Cloth, $2 00; Sheep, 
2 50 


Rarr (G. W.) Law relating to Roads and 
Highways in the State of Ohio. Second 
edition. 12mo. Cloth, $1 75; Sheep, 2 00 


Rarr (G. W.) Manual of Pensions, Bounty, 
and Pay. 1789-1863. 12mo. 2 00 


Rarr (G. W.) War Claimant's Guide. 
Laws relating to Pensions, Bounty, etc. 
War of 1861-1865. 8vo. 4 00 


Remnparp (G. L.) The Criminal Law of 
the State of Indiana, with Precedents, 
Forms for Writs, Docket Entries, etc. 
8vo. Net. 00 


Sarnt Germain (C.) The Doctor and Stu- 
dent; or, Dialogues between a Doctor of 
Divinity and a Student in the Laws of 


England, containing the grounds of 
those Laws. Revised and corrected. 8vo. 
Cloth. 3 00 


Saunpers (T. W.) A Treatise upon the 
Law of Negligence. With notes of 
American Cases. 8vo. 2 50 


Sayer (J. R.) American Form Book; a 
Collection of Legal and Business Forms 
for Professional and Business Men. 8vo. 
Cloth. Net. 2 00 


Stanton (R. H.) A New Digest of the “en- 
tucky Decisions; embracing all Cases 
decided by the Appellate Courts, from 
1785 to 1877. Second edition. 2 vols. 
8vo. Net. 6 00 


Stanton (R. H.) A Practical Treatise on 
the Law relating to Justices of the Peace, 
etc., in Kentucky. Third edition. 8vo. 

Net. 7 50 


> 
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Stanton (R. H.) Manual for the use of 


Executors, Administrators, Guardians, 
etc., in Kentucky. Second edition. 
12mo. 1 75 


Swan (J. R.) Pleadings and Precedents 
under the Code of Ohio. 8vo. 6 00 


Swaw (J. R.) Treatise on the Law relating 
to the Powers’and Duties of Justices of 
the Peace, etc, in the State of Ohio. 
Eleventh edition. S8vo. Net. 6 00 


Swan (J. BR.) and Proms (P. B.) Treatise 
on the Law relating to the Powers and 


Duties of Justices, etc., in Kansas. 8vo. 

5 00]° 
Wa.txer (J..B.) and Bares (C.) A new 
Digest of Ohio Decisions. Second edi- 
tion, with Supplement to 1878. 2 vols. 
8vo. Net. 12 00 
Vol. 3., 1874-1882, Net. 5 00 


Warren (M.) Criminal Law and Forms. 
Third edition. 8vo. 5 00 


Weuts (J. C.) Treatise on the Separate 
Property of Married Women, under the 
recent Enabling Acts. Second edition. 
8vo. Net. 6 00 


Wiip (E. N.) Journal Entries under the 
Codes of Civil and Criminal Procedure, 
with Notes of Decisions. 8vo. Jn press. 


Witcox (J. A.) The General Railroad 
Laws of the State of Ohio, in force Jan- 
uary, 1874. 8vo. 5 00 


Witson (M. F.) The New Criminal Code 
of Ohio, with Forms and Precedents, 
Digest of Decisions, etc. Second edi- 
tion. 8vo. Net. -5 00 
Worxks(John D) Indiana Practice, Plead- 

ings,and Forms. Vol.1. 8vo. Net. 6 00 


Zinn (P.) Leading and Select Cases on 
Trusts. 8vo. 6 50 


Nasu (Simeon) Lawyer's Case Docket, 
containing printed Headings, and blank 
spaces for names of Parties, Memoranda 
of all the Proceedings, with full printed 
instructions, and an Index. | Crown size. 
Half roan, $3.75; Full Sheep, 4 50 


Lawyers’ Couttection Docker. With con- 
venient Ruling printed Headings, In- 
dex, etc. 4to. Half Russia. 3 00 


AvtorNeys Pockrer Docket. Ruled and 
Printed for number. of Case, Parties, 
and kind of Action, Witnesses, etc., 
with room for 150 cases. Pocket size. 
Morocco. 1 00 


CHANGEABLE Pocket Docker. The Docket 
paper is furnished separately, and so ar- 
ranged that it may be subsequently 
bound in one volume. Paper, 50c. per 


quire. Morocco case, with pocket and 
band. 2 00 


Norary’s Orrictan Reotster. Being a Re- 
cord of Protests and other Official Trans- 
actions. 4to. 2 quires. Half sheep, 
$2 00; 3 quires, half Russia. 3 00 


Cotuection Recerpr Boox. The Book of 
collection receipts, which is bound in 
the form of a check book, ecntains the 
stub in which is preserved a record of 
the transaction, and a printed receipt, 
giving parties, date, interest, indorsers, 
credits, ete., which is torn off and sent 
to your correspondent. Book of 50 re- 
ceipts, 40 c.; 100 receipts, 75¢.; 200 (two to 
a page), . 1:25 


A Catalogue of Legal Blanks will be sent on 
application. 


LAWYER’S OFFICE DOCKET. 


The Lawyer’s Office Docket. 


Embracing the History of each Case and the Pro- 


ceedings thereon, together with a Digest of the Principles of Law involved, and Refer- 


ences to Authorities. 
Cloth sides. 


With Index and Memoranda. Quarto. 


Half Russia. 


212 pages. 
Net. 3 50 


THE UNITED STATES COMMISSIONER’S DOCKET. 


Docket for Commissioners of the United States Circuit Courts, embracing a Full 
Record of the Proceedings in each Case, with Schedule of Costs, and an Index of Cases. 


Quarto. Half Russia, 


Net. 3 To 


te 


4 PUBLICATIONS OF ROBERT CLARKE & CO. 


HISTORICAL AND MISCELLANEOUS. 


Axzog (John, D. D.) A Manual of Uni- 
versal Church History. Translated by 
Rey. T. J. Pabisch and Rev. T. S. Byrne. 
3 vols. 8vo. 15 00 


Anperson (E. L.) Six Weeks in Norway 
18mo. 1 00 


Ayopre (Major) The Cow Chace; an Heroick 
Poem. 8vo. Paper. 75 


Antrim (J.) The History of Champaign 
and Logan Counties, Ohio, from their 
First Settlement. 12mo. 1 50 


Batuarp (Julia P.) Insect Lives; or, Born 
in Prison. Illustrated. Sq. 12mo. 1 00 


Bett (Thomas J.) History of the Cincin- 
nati Water Works. Plates. 8vo, 75 


Benyer (S.) Prophecies of Future Ups 
and Downs in Prices: what years to 
make Money in Pig Iron, Hogs, Corn, 
and Provisions. 2ded. 24mo. 1 00 


BIBLE IN THE Pusiic ScHoots. Records. 
Arguments, etc., in the Case of Minor vs. 


Board of Education of Cincinnati. ne 
Arguments in Favor of the Use of the 
Bible. Separate. Paper. 50 
Arguments Against the Use of the Bible. 
Separate. Paper. 50 
Bippte (Horace P.) Elements of Knowl- 
edge. 12mo. 1 00 
Bippis (Horace P.) Prose Miscellanies. 
12mo. I 00 
BiyxerD (A. D.) The Mammoth Cave of 
Kentucky. Paper. 8vo. 50 


Bovguer (H.) The Expedition of, against 


the Ohio Indians in 1764, ete. With 
Preface by Francis Parkman, Jr. 8vo. 
$3 00. Large Paper. 6 00 


Boytanp (G. H., M. D.) Six Months Under 
the Red Cross with the French Army in 
the Franco-Prussian War. 12mo. 1 50 


Bruyner (A. A.) Elementary and Pro- 


nouncing French Reader. 18mo. 60 
Brunner (A. A.) The Gender of French 
Verbs Simplified. 18mo. 25 


Burr (Rev. N.C., D. D.) The Far East; or, 
Letters from Egypt, Palestine etc. 12mo. 

L 75 

BurrerrieLp (C. W.) The Washington- 
_ Crawford Letters; being the Correspond- 
‘ence between George Washington and 
, William Crawford, concerning Western 
Lands. 8vo. 1 00 


Burrerrierp (C. W.) The Discovery of 
the Northwest in 1634, by John Nicolet, 
with a Sketch of his Life. 12mo. 1 00 


Cuark (Col. George Rogers) Sketches of 
his Campaign in the Illinois in 1778-9. 
With an Introduction by Hon. Henry 
Pirtle, and an Appendix. 8vo. $2 00. 
Large paper. 4 00 


Corrtn (Levi) The Reminiscences of Levi 
Coffin, the Reputed President of the 
Underground Railroad. A Brief History 
of the Labors of a Lifetime in behalf of 
the Slave. With Stories of Fugitive 
Slaves, etc., etc. 12mo. 2 00 


ConsTITUTION OF THE Unirep Srates, Etc. 
The Declaration of Independence, July 
4, 1776; the Articles of Confederation, 
July 9, 1778; the Constitution of the 
United States, September 17, 1787; the 
Fifteen Amendments to the Constitution, 
ana Index; Washington’s Farewell Ad- 
dress, September 7, 1796. 8vo. Paper. 25 


Crate (N. B.) The Olden Time. A Monthly 
Publication, devoted to the Preservation 
of Documents of Early History, etc. 
Originally Published at Pittsburg, in 
1846-47. 2 vols. 8vo. 10 00 


Drake (D.) Pioneer Life in Kentucky. 
Kdited, with Notes and a Biographical 
Sketch, by his Son, Hon. Chas. D. Drake. 
8vo. $3 00. Large paper. 6 00 


DuBrevin (A.) Vineyard Culture Im- 
proved and Cheapened. Edited by Dr. 


J. A. Warder. 12mo. 2 00 
ExLarp (Virginia G.) Grandma’s Christ- 
mas Day. Ilus. Sq. 12mo. 1 00 


FawiLy Expense Boox.. A Printed Account 
Book, with appropriate Columns and 
Headings, for keeping a Complete Record 
of Family Expenses. 12mo. 50 


Finuey (I. J.) and Purnam (R.) Pioneer 
Record and Reminiscences of the Early 
Settlers and Settlement of Ross County, 
Ohio. 8vyo. } 2 50 


Furrcuer (Wm. B., M. D.) Cholera: its 
Characteristics, History, Treatment, etc. 
8vo. Paper. 1 00 

Force (M. F.) Essays: Pre-Historie Man— 
Darwinism and Deity—The Mound Build- 
ers. 8vo. Paper. ; 

Force (M. F.) Some Early Notices of the 
Indians of Ohio. To What Race did the 
Mound Builders belong. 8vo. Paper. 50 


CINCINNATI, OHIO. 


Freeman (Ellen.) Manual of the French 
Verb, to accompany every French Course. 
l6mo. Paper. 25 


GartacHeR (Wm. D.) Miami Woods, A 
Goldew Wedding and other Poems. 
12mo. 2 00 


Grimke (F.) Considerations on the Nature 
and Tendency of Free Institutions. 
8vo. 2 50 


Griswoutp (W.) Kansas: her Resources and 
Developments; or, the Kansas Pilot. 8vo. 
Paper. 50 

Haut (James.) Legends of the West. 
Sketches illustrative of the Habits, Oc- 
cupations, Privations, Adventures, and 
Sports of the Pioneers of the West. 
12mo. 2 00 


Haun (James.) Romance of Western His- 
tory; or, Sketches of History, Life, and 
Manners in the West. 12mo. 2 00 

Hanover (M. D.) A Practical Treatise on 
the Law of Horses, embracing the Law 
of Bargain,Sale, and Warranty of Horses 
and other Live Stock; the Rule as to 
Unsoundness and Vice, and the Respon- 
sibility of the Proprietors of Livery, Auc- 
tion, and Sale Stables, Inn-Keepers, Vet- 
erinary Surgeons, and Farriers, Carriers, 
ete. 8vo. 4 00 

Harr (J. M.) A Syllabus of Anglo-Saxon 
Literature. 8vo. Paper. 

Hassaurex (F.) The Secret of the Andes. 
A Romance. 12mo. 1 50 
Tue Same, in German. 8vo. Paper, 50c.; 
cloth. 1 00 

Hassaurexk (F.) Four Years Among Spanish 
Americans. Third Edition. 12mo. 1 50 

Harcu (Col. W. 8.) A Chapter in the His- 
tory of the War of 1812, in the North- 
west, embracing the Surrender of the 
Northwestern Army and Fort, at Detroit. 
August 16, 1813, ete. 18mo. 25 

Hayes (Rutherford B.) The Life, Public 
Services, and Select Speeches of. Edited 
by J. Q. Howard. 12mo. Paper, 75c.; 
cloth. T. 25 

Hazen (Gen. W. B.) Our Barren Lands. 
The Interior of the United States, West 


of the One-Hundredth Meridian, and 
East of the Sierra Nevada. 8vo. Pa- 
per. 50 
Heysuatt (Dr. James A.) Book of the 


Black Bass; comprising its complete Sci- 
entific and Life History, together with a 
Practical Treatise on Angling and Fly 
Fishing, and a full description of Tools, 
Tackle, and Implements. Illustrated. 
12mo. 3 00 


| Hust (W. E.) 


5 
Horron (8. Dana.) Silver and Gold, and 
there Relation to the Problem of Resump- 


tion. 8vo, 1 50 
Horton (S. Dana.) The Monetary Situa- 
tion. 8vo. Paper. 50 


Hoven (Franklin B.) Elements of Forestry. 
Designed to afford Information concern- 
ing the Planting and Care of Forest Trees 
for Ornament and Profit; and giving Sug- 
gestions upon the Creation and Care of 
Woodlands, with the view of securing 
the greatest benefit for the longest time. 
Particularly adapted to the wants and con- 
ditions of the United States. Tllustrated. 
12mo. 2 00 

HovsEKEEpine IN THE Brug Grass. A New 
and Practical Cook Book. By Ladies of 
the Presbyterian Church, Paris, Ky. 
12mo. 12th thousand. 1 50 

Hovey (Horace C.) Celebrated American 
Caverns, especially Mammoth, Wyandot, 
and Luray; together with Historical, Sci- 
entific, and Descriptive Notices of Caves 
and Grottoes in Other Lands. Maps and 
Illustrations. 8vo. 2 00 


Hows (H.) Historical Collections of Ohio. 
Containing a Collection of the most In- 
teresting Facts, Traditions, Biographical 
Sketches, Anecdotes, etc., relating to its 
Local and General History. 8vo. 6 00 

Historical Collections of 
Coshocton County, Ohio. 8vo. 3 00 

Huston (R. G.) Journey in Honduras, and 
Jottings by the Way. Inter-Oceanic Rail- 
way. 8vo. Paper. 50 

Jackson (John D., M.D.) The Black Arts 
in Medicine, with an Anniversary Ad- 
dress. Edited by Dr. L. S. McMurtry. 
12mo. 1 00 

Jasper (T.) The Birds of North America. 
Colored Plates, drawn from Nature, with 
Descriptive and Scientific Letterpress. In 
40 parts, $1 00 each; or, 2 vols. Royal 


4to. Half morocco, $50 00; Full mo- 
rocco, 60. 00 
Jorpan (D. M.) Rosemary Leaves. A Col- 
lection of Poems. 18mo. 1 50 


Kexier (M. J.) Elementary Perspective, 
explained and applied to Familiar Ob- 
jects. Illustrated. 12mo. 1 00 

Kine (John.) A Commentary on the Law 
and True Construction of the Federal 
Constitution. 8vo. 250) 

Kine (M.) Pocket-Book of Cincinnati. 
24mo. ] 

Krireart (J. H.) The Principles and Prac- 
tice of Land Drainage. Illustrated. 
12mo. 1 75 
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Law (J.) Colonial History of Vincennes, 
Indiana, under the French, British, and 
American Governments. 1]2mo. 1 00 


Luioyp (J. U.) The Chemistry of Medicines, 
Illus. 12mo. Cloth, $275; sheep, 3 25 


Lonewey (Elias), Electic Manual of Phonog- 
raphy. A Complete Guide to the Acqui- 
sition of Pitman’s Phonetic Shorthand, 


without or with a Teacher. _ 12mo. 75 
Loneury (Elias). The Phonetic Reader and 


Writer, containing Reading Exercises, 
with Translations on opposite pages, 
which form Writing Exercises. l2mo. 25 
Lonerzy (Elias). Phonographic Chart. 28 
x 42 inches. 50 
Loyevey (Elias). Plonographic Dictionary. 
12mo. 2 50 
Loneiey (Elias). Every Reporter’s own 
Shorthand Dictionary. 12mo. 2 50 
Loney (Elias). Reporter's Guide. In press 
McBripz (J.) Pioneer Biography; Sketches 
of the Lives of some of the Early Settlers 


of Butler County, Ohio. 2 vols. 8vo. 
$6 50. Large paper. Imp. 8vo. 13 00 


McLaveutin (M. Louise). China Painting 
A Practical Manual for the Use of Ama- 
teurs in the Decoration of Hard Porce- 
lain. Sq. 12mo. Boards. 75 


McLaveutin (M. Louise). Pottery Decora- 
tion: being a Practical Manual of Under- 
glaze Painting, including Complete De- 
tail of the author's Mode of Painting 
Enameled Faience. Sq. 12mo. Bds. 1 00 


Maclean (J. P.) The Mound Builders, and 
an Investigation into the Archeology of 
Butler County, Ohio. Illus. 12mo. 1 50 


MacLean (J. P.) A Manual of the Anti- 


quity of Man. Illustrated. 12mo. 1 00 
MacLean (J. P.) Mastodon, Mammoth,*’and 
Man. Illustrated. 12mo. 60 


Mansrisip (BE. D.). Personal Memories, So-~ 
cial, Political, and Literary. 1803-43. 
2mo. 2 00 
Manyprreyny (G. W.) Our Indian Wards: 
A History and Discussion of the Indian 
Question. 8yo. 3 00 


May (Cou. J.) Journal and Letters of, rela- 
tive to Two Journeys to the Ohio Country, 
- 1788 and 1779. 8vo. 2 00 
Merrennermer (H. J.) Safety Book-keep- 
ing; being a Complete Exposition of 
Book-keepers's Frauds. 12mo. 1 00 
Minor (T. C., M. D.) Child-Bed Fever. 
Erysipelas and Puerperal Fever, with a 
Short Account of both Diseases. 8vo. 2 00 


Scarlatina Statistics 
of the United States. 8vo. Paper. 50 


Morcan (Appleton). The Shakspearean 
Myth; or, William Shakespeare and Cir- 
cumstantial Evidence. 12mo. 2 00 


Name anp Appress Boox. A Blank Book, 
with printed Headings and Alphabetical 
Marginal Index, for Recording the Names 
and Addresses of Professional, Commer- 
cial, and Family Correspondents. 8vo. 1 00 


Minor (T. C., M. D.) 


Nasu (Simeon). 
12mo. 


Crime and the Eamily. 
1 25 

Nerincxx (Rev. Charles). Life of, with 
Early Catholic Missions in Kentucky; 
the Society of Jesus; the Sisterhood of 
Loretto, etc. By Rev. C. P. Maes. 8vo. 2 50 


Nicnuors (G. W.) The Cincinnati Organ; 
with a Brief Description of the Cincin- 
nati Music Hall. 12mo. Paper. 25 


Onto VautLey Histortcan Miscerianies. I. 
Memorandums of a Tour Made by Josiah 
Espy, in the States of Ohio and Ken- 
tucky, and Indiana Territory, in 1805. II. 
Two Western Campaigns in the War of 
1812-13: 1. Expedition of Capt. H. Brush, 
with Supphes for General Hull. 2. Ex- 
pedition of Gov, Meigs, for the relief of 
Fort Meigs. By Samuel Williams. III. 
The Leatherwood God: an account of the 
Appearance and Pretensions of J. C. 
Dylks in Eastern Ohio, in 1828. By R. H. 
Taneyhill. 1 vol. 8yo. $2 50. Large 
paper, 5 00 

Once A YEAR; or, The Doctor's Puzzle. By 
BE. B.S. -16mo. 1 00 


PuisrEreR (Captain Frederick). The Na- 
tional Guardsman: on Guard and Kin- 
dred Duties. 24mo. Leather. 10 


Paysicran’s Pocket Casze Recorp Prescrir- 


Tron Boox. 35 
PHysician’s GENERAL Lepcer. Half Rus- 
sia. 4 00 


Piarr (John J.) Penciled Fly-Leaves. <A 
Book of Essays in Town and Country. 
Sq. 16mo. 1 00 

Poots (W. F.) Anti-Slavery Opinions be- 
fore 1800. An Essay. 8vo. Paper, 75c.; 
cloth, i) 2s 


Prentice (Geo. D.) Poems of, collected 


and edited, with Biographical Sketch, by 
John J. Piatt. 12mo. 2 00 


Quick (R. H.) Essays on Educational Re- 
formers. 12mo. 1 50 
Ranck (G. W.) History of Lexington, Ken- 
tucky. Its Early Annals and Recent 
Progress, etc. S8vo. 4 00 


CINCINNATI, OHO. a 


Reemetin (C.) The Wine-Maker’s Manual. 
A Plain, Practical Guide to all the Oper- 
ations for the Manufacture of Still and 
Sparkling Wines. 12mo. 1 25 


Reemevin (C.) <A Treatise on Politics as a 
Science. 8vo. 1 50 


A Critical Review of Amer- 
Svo. 3 50 


Rives (E., M. D.)~ A Chart of the Physio- 
logical Arrangement of Cranial Nerves. 
Printed in large type, on a sheet 28x15 
inches. Folded, in cloth case. 50 


Rogsert (Karl). Charcoal Drawing with- 
out a Master. A Complete Treatise in 
Landscape Drawing in Charcoal, with Les- 


ReEEMELIN (C.) 
ican Politics. 


sons and Studies after Allonge. ‘Trans- 
lated by E. H. Appleton. Illustrated. 
8vo 1 00 
Roy (George). Generalship; or, How I 
Managed my Husband. A tale. 18mo. 
Paper, 50c.; cloth, 1 00 
Roy (George). The Art of Pleasing. A 
Lecture. 12mo. Paper. 25 
Roy (George). The Old, OldStory. A Lec- 
ture. 12mo. Paper. 25 
Russert (A. P.). Thomas Corwin. <A 
Sketch. 16mo. 1 00 
Russert (Wm.) Scientific Horseshoeing 


for the Different Diseases of the Feet. II- 
lustrated. 8vo. 1 00 


Sayter (J. A.) American Form Book. A 
Collection of Legal and Business Forms, 
embracing Deeds, Mortgages, Leases, 
Bonds, Wills, Contracts, Bills of IEx- 
change, Promissory Notes, Checks, Bills 
of Sale, Receipts, and other Legal Instru- 
ments, prepared in accordance with the 
Laws of the several States; with Instruc- 
tions for drawing and executing the 
same. For Professional and Business 
Men. 8vo. 2 00 


Surets (Mary R.) My Three Angels: Faith, 
Hope, and Love. With full-page illustra- 
tion by E. D. Grafton. 4to. Cloth. 
Gilt. 5 00 


Skinner (J. R.) The Source of Measures. 
A Key to the Hebrew-Egyptian Mystery 
in the Source of Measures, ete. 8vo. 5 00 


Smitn (Col. James). A Reprimt of an Ac- 
count of the Remarkable Occurrences in 
his Life and Travels, during his Captivity 
with the Indians in the years 1755, ’56, 
5T,’58,and’59, etc. 8vo. $2 50. Large 


paper, 


Stanton (H.) 
Poems. 


Jacob Brown and other 
12mo. 1 50 


Sr.Cuarr Pavers. A Collection of the Cor- 
respondence and other papers of General 
Arthur St.Clair, Governor of the North- 
west Territory. Edited, with a Sketch of 
his Life and Public Services, by William 
Henry Smith. 2 vols 8vo. 6 00 


Srravucu (A.) Spring Grove Cemetery, Cin- 
cinnati: its History and improvements, 
with Observations on Ancient and mod- 
ern Places of Sepulture. ‘The text beau- 
tifully printed with ornamental, colored 
borders, and photographic illustrations. 
4to. Cloth. Gilt. 15 00 

An 8vo edition, without border and illus- 
trations. 2 00 


Sruper(J. H.) Columbus, Ohio: its History, 
Resources, and Progress, from its Settle- 
ment to the Present Time. 12mo. 2 00 


TanpynILt (RK. W.) The Leatherwood God: 
an account of the Appearance and Pre- 
tensions of Joseph C. Dylks in Eastern 
Ohio, in 1826. 12mo. Paper. 30 


Tey Brook (A.) American State Universi- 
ties. Their Origin and Progress. A His- 
tory of the Congressional University Land 
Grants. A particular account of the Rise 
and Development of the University of 
Michigan, and Hints toward the future 
of the American University System. 
8vo 2 00 


Tiupen (Louise W.) Karl and Gretchen's 
Christmas. Illustrated. Square 12mo. 75 


Tinpen (Louise W.) Poem, Hymn, and 
Mission Band Exercises. Written and ar- 
ranged for the use of Foreign Missionary 
Societies and Mission Bands. Square 
12mo. Paper. 25 


Trent (Capt. Wm.) Journal of, from Logs- 
town to Pickawillany, in.1752. Edited 
by A. T. Goodman. 8vo. 2 50 


Trieter (C. §., M. D.) and Biackman (G. C., 
M.D.) Handbook for the Military Sur- 
geon. 12mo. 1 00 


Tyzer Davipson Fountain. History and 
Description of the Tyler Davidson Fount- 
ain, Donated to the City of Cincinnati, 
by Henry Probasco. 18mo. Paper. 25 


Vaco(A. L.) Instructions in the art of 
Modeling in Clay. With an Appendix on 
Modeling in Foliage, etc., for Pottery and 


5 00| Architectural Decorations, by Benn Pit- 


8 PUBLICATIONS OF ROBERT CLARKE & O60. 


man, of Cincinnati School of Design. Il- 
lustrated. Square 12mo. 1 00 


VanHorne (T. B.) The History of the Ar- 
my of the Cumberland; its Organization, 
Campaigns, and Battles. Library Ldition. 
2vols. With Atlas of 22 maps, compiled 
by Edward Ruger. 8vo. Cloth, $8 00; 
Sheep, $10 00; Half Morocco, $12 00. 
Popular Edition. Containing the same 
Yext as the Library Edition, but only one 
map. 2vols. 8vo. Cloth. 5 00 


Venaste (W. H.) June on the Miami, and 
other Poems. Second edition. 18mo. 1 50 


Voornees (D. W.) Speeches of, embracing 
his most prominent Forensic, Political, 
Occasional, and Literary Addresses. Com- 
piled by his son, C. S. Voorhees, with a 
Biographical Sketch and Portrait. 8vo. 

5 00 


Waker (C. M.) History of Athens Coun- 
ty, Ohio, and incidentally of the Ohio 
Land Company, and the First Settlement 
of the State at Marietta, ete. 8vo. $6 00 


Large Paper. 2vols. $12 00.. Popular 
Edition. 4 00 


Watton (G. E.) Hygiene and Education 
of Infants; or, How to take care of Ba- 
bies. 24mo, Paper. 20 


Warp (Durbin). American Coinage and 
Currency. An Essay read before the So- 
cial Science Congress, at Cincinnati, May 
22,1878. 8vo. Paper. 10 


Wess (F.) and Jounston (M. C.) An Im- 
proved Tally-Book. for the use of Lum- 


ber Dealers. 18mo. 50 
Waurrraker (J. T., M.D.) Physiology; Pre- 
liminary Lectures. Illustrated. 12mo 

1 75 


Witttams (A. D., M. D.) Diseases of the 
Ear, including Necessary Anatomy of the 
Organ. 8vo. 3 50 


Youne (A.) History of Wayne County, In- 
diana, from its First Settlement to the 
Present Time. 8vo. 2 00 


iG pela Ostyded Cueien ClO, 


JOBBERS OF 


BOOKS AND STATIONERY. 


The attention of BooxsEeLLers, Drueeists, Country Merc ants, and other 


Wholesale Buyers, is invited to our facilities for supplying, 


- the lowest rates, 


in any quantity, and at 


STAPLE AND FANCY STATIONERY OF ALL KINDS, 
BOOKS IN EVERY DEPARTMENT OF LITERATURE, 


our Stock being one of the largest in the country, and selected with particular refer- 


ence to the wants of the Western and Southern trade. 


Purchasers ordering from 


us, either in person or by letter, can rely upon having their orders FULLY and CARE- 


FULLY executed at low prices. 


Buyers visiting the city are invited to call and examine our stock and prices. 
Orders by mail will receive prompt attention, and be supplied at the lowest 


figures. 


Our stock embraces FULL AND COMPLETE LINES of all articles in the Book or 
Stationery Trade, enabling dealers to BLS their entire bills av one HOUSE, at the 


lowest rates. 
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